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PREFACE. 


The  following  volume  has  been  prepared  at  the 
suggestion  of  several  professional  gentlemen,  ^ho  were 
acquainted  with  the  nature  and  importance  of  many 
of  the  questions  decided  in  the  Municipal  Court  of 
the  city  of  Boston,  during  the  period  in  which  the 
late  Judge  Thacher  presided  over  that  tribunal.  It 
has  been  thought  that  a  selection  from  the  opinions 
and  charges  delivered  by  him,  during  the  long  period 
of  his  judicial  labors,  could  hardly  fail  to  be  valuable 
as  a  contribution  to  criminal  law  in  the  United  States ; 
as  well  from  its  containing  the  results  of  an  experience 
of  twenty  years  exclusively  devoted  to  that  branch  of 
the  law,  as  from  the  extensive  jurisdiction  of  the 
court  over  which  he  presided.  It  has  been  thought, 
also,  that  this  volume  may  have  a  general  interest,  as 
a  record  of  the  principal  criminal  cases  which  have 
been  subjects  of  interest  or  excitement  to  the  people 
of  the  city  of  Boston,  during  that  time ;  from  its 
local  reminiscences,  and  from  the  Ught  which  it  may 
throw  upon  the  history  of  the  city,  during  that  period. 
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The  Municipal  Court  was  established  in  the  year 
1 799,  on  account  of  the  great  delays  and  expenses  in 
administering  justice  in  the  town  of  Boston.  The 
jurisdiction  was  at  first  very  limited.  In  1812,  it  was 
extended,  concurrently  with  the  jurisdiction  of  the 
Supreme  Judicial  Court,  to  all  criminal  cases  in  the 
county  of  Suffolk,  not  capital.  Appeals  to  the  Su- 
preme  Court  were  originally  allowed  generally,  after- 
wards much  Umited,  and  by  the  statute  of  1839,  c.  161, 
were  abolished,  except  on  questions  of  law,  to  be  car- 
ried up  by  exceptions  filed  of  record.  The  court  had 
jurisdiction  also  of  cases  of  lunatics  to  be  sent  to 
the  Worcester  State  Asylum,  and  cases  of  additional 
sentences  to  be  imposed  on  second  and  third  comers 
to  the  State  Prison,  convicted  in  any  of  the  courts  of 
the  Commonwealth.  The  first  judge  of  the  court  was 
George  Richards  Minot,  who  held  the  office  from  its 
establishment  to  his  death  in  1802.  Thomas  Dawes 
was  then  appointed,  and  presided  from  that  time  to 
the  year  1822,  when  he  resigned.  Josiah  Quincy  was 
the  next  judge,  and  held  the  office  from  January,  1822, 
to  his  resignation  in  May,  1 823. 

Peter  Oxenbridge  Thacher  was  commissioned  as 
judge  of  the  court  on  the  fourteenth  day  of  May,  1823. 
He  was  then  forty-six  years  of  age.  He  had  com- 
menced the  practice  of  the  law  in  1802,  and  in  the 
year  1807  was  chosen  "  town  advocate,"  for  the  town 
of  Boston,  which  office  he  held  during  eight  months  of 
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that  year,  and  again,  upon  a  subsequent  election,  from 
1809  to  181 1.  That  officer  was  at  first  annually  elected 
by  the  people  of  Boston,  and  was  the  prosecuting 
officer  in  the  Municipal  Court.  Judge  Thacher  con-" 
tinned  in  the  constant  performance  of  his  duties  as 
the  judge  of  that  court  from  his  appointment  until  hifr 
death  on  the  22d  day  of  February,  1843.  During  this 
time  he  was  distinguished  for  his  eaiHest  study  and 
thorough  knowledge  of  the  criminal  law  and  its  prac- 
tical application,  and  for  entire  fidelity  and  devotion 
to  the  arduous  duties  of  his  office ;  and  in  the  many 
cases  which  were  tried  before  him,  important  in  them-^ 
selves  and  exciting  to  the  community,  his  course  was 
eminently  marked  by  integrity  and  firmness  of  pur* 
I  pose,  and  a  conscientious  atid  fearlesfif  administration 

of  justice. 

The  opinions  and  charges  from  which  the  following 
cases  have  been  selected  were  left  by  Judge  Thacher 
carefully  drawn  up,  though  not  prepared  for  the  press. 
They  were  preserved  by  him,  however,  with  a  view  to 
their  ultimate  publication.  It  has  been  the  endeavor 
of  the  editor  to  select  those  cases  which  would  be  of 
most  value  to  the  legal  profession,  and  at  the  same 
time  to  pay  a  due  regard  to  their  general  interest  and 
importance.  His  principal  *  duties  have  been,  to  pre- 
pare the  marginal  notes,  the  statements  of  cases,  the 
arguments  of  counsel,  and  the  index.  The  statements 
and  arguments  have  been  mainly  derived  from  the 
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minutes  of  the  judge,  though  occasionally  from  other 
sources.  It  is,  perhaps,  to  be  regretted,  that  compara- 
tively few  arguments  of  counsel  could  be  given  at  any 
length,  and  that  in  many  cases  they  do  not  appear  at 
all ;  but  it  will  readily  be  seen  that  this  was  unavoid- 
able in  a  volume  extending  over  so  long  a  period,  and 
where  in  most  instances  there  were  no  other  reports 
than  those  of  the  judge.  Aid  has  been  derived,  how- 
ever, in  many  cases,  from  the  newspapers  of  the  day, 
from  pamphlet  reports,  and  from  briefs  of  counsel.  It 
has  been  difficult,  in  some  instances,  to  obtain  and  to 
verify  the  statements  of  cases  and  the  facts  generally, 
by  means  of  the  records  of  the  court  and  other  sources ; 
but  it  is  believed  that  they  will  be  found  in  every  mate- 
rial respect  entirely  correct. 

H.  W. 

Boston,  September,  1845. 
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MUNICIPAL  COURT  OF  THE  CITY  OF  BOSTON. 


MAY  TERM,  1823. 

Commonwealth  i;.  William  Merrill,  alias  William  Swett. 

Where,  after  a  jury  had  been  empaneled  to  try  the  iesoe,  the  evidence  on 
the  part  of  the  commonwealth  finished,  and  the  prisoner  called  on  for  his 
defence,  one  of  the  juiors  was  attacked  with  a  sudden  illness,  and  dismiss- 
ed by  the  court,  and  the  jury  was  consequently  discharged,  a  new  jury 
empaneled,  and  the  prisoner  tried ;  it  was  held,  that  this  was  not  contrary 
to  law,  nor  repugnant  to  that  clause  of  the  constitution  of  the  United 
States,  which  declares  that  "  no  person  shall  be  subject,  for  the  same 
offence,  to  be  twice  put  in  jeopardy  of  life  or  limb." 

Where,  on  the  trial  of  a  person  for  shop-breaking  in  the  night-time,  it  ap- 
peared in  evidence,  that  violence  had  been  offered  to  the  door,  and  that  it 
had  been  forced  open  ;  it  was  hdd,  that  the  jury  might  infer  that  the  door 
had  been  duly  closed  on  the  night  of  the  felony. 

Where  an  officer  would  be  liable,  as  a  trespasser,  for  arresting  a  prisoner, 
if  arrested  wrongfully,  the  objection  to  the  officer  as  a  witness,  on  the  trial 
of  the  prisoner,  goes  only  to  his  credibility,  and  not  to  his  competency. 

The  prisoner  was  indicted  for  the  crime  of  breaking  and  en- 
tering the  store  of  Heywood  and  Fisher,  in  Boston,  in  the  night* 
time.  The  trials  occupied  nearly  two  days.  The  principal 
witness  for  the  commonwealth  was  Samuel  Lumbard,  of  Mont- 

pelier,  Vermont,  a  wagoner,  who  was  employed  by  Merrill  to 
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carry  him  and  the  goods  to  Canada,  on  the  night  on  which  they 
were  taken  from  the  store.  The  other  witnesses  for  the  pros- 
ecution were  Hey  wood  and  Fisher,  Watson  Jones,  of  Vermont, 
and  Alexander  Kilborn,  of  Canada,  a  lieutenant  in  the  militia, 
having  authority  to  serve  warrants.  The  prisoner  had  been  ar- 
rested in  Canada,  by  Kilborn,  by  whom  great  exertions  were 
made  to  take  him.  The  evidence  of  Lumbard  was  corrobora- 
ted by  a  series  of  other  evidence,  and  the  prisoner  was  convict- 
ed. A  motion  in  arrest  of  judgment  was  made  by  the  prison- 
er's counsel,  the  grounds  of  which  will  appear  in  the  opinion  of 
the  court. 

James  T.  Austin^  county  attorney,  for  the  commonwealth. 
Samuel  JD.  Parker j  counsel  for  the  prisoner. 

Thacher,  J.  The  prisoner  has  moved  the  court  to  arrest 
the  judgment  in  this  case,  and  for  his  discharge,  for  the  cause 
that  after  a  jury  had  been  once  empaneled  to  try  the  issue, 
one  of  the  jurors  was  discharged  by  the  court,  and  a  new  jury 
was  afterwards  empaneled  to  try  the  issue,  by  whom  the  present 
verdict  has  been  rendered.  It  is  alleged  by  the  prisoner,  in  his 
motion,  that  the  same  was  contrary  to  law,  and  in  violation  of 
that  principle  of  the  constitution  of  the  United  States,  which 
declares,  ^^  that  no  person  shall  be  subject  for  the  same  offence 
to  be  twice  put  in  jeopardy  of  life  or  limb." 

I  have  been  the  more  anxious  to  revise  the  proceedings  in 
this  case,  as  it  was  the  first  which  came  up  for  trial,  before  me, 
after  I  took  my  seat  on  this  bench ;  — and  I  should  deeply  re- 
gret, if,  from  inexperience,  or  from  any  other  cause,  the  rights  of 
an  individual  should  have  been  in  any  degree  prejudiced. 

It  appears  from  the  record,  that  after  a  jury  had  been  empan- 
eled to  try  the  issue  in  this  case,  the  evidence  on  the  part  of 
the  commonwealth  finished,  and  the  prisoner's  counsel  had  been 
called  on  for  his  defence,  William  Dunn,  one  of  the  jurors  on 
the  panel,  wbb  attacked  with  a  hemorrhage  of  the  lungs,  and 
prayed  the  court  to  be  instantly  permitted  to  return  to  his  home* 
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Being  examined  on  oath,  he  declared  that  he  could  not  remain 
in  court,  but  with  immediate  and  extreme  danger  to  his  life, 
and  that  it  would  not  be  possible  for  him  to  resume  his  duty  as 
a  juror  at  the  present  term.  It  was  known  to  the  court,  that 
Mr.  Dunn  had  formerly  been  a  physician  in  the  naval  service  of 
the  United  States,  that  he  was  at  this  time  an  eminent  druggist 
in  this  city,  and  that  he  had  been  subjected  to  one  or  more  sim- 
ilar attacks  of  bleeding  at  the  lungs  within  the  last  year.  The 
juror  was  immediately  discharged  from  attendance.  The  attor- 
ney for  the  county  offered  to  proceed  in  the  trial,  with  the  eleven 
remaining  jurors,  to  which  the  prisoner  did  not  consent.  The 
jury  was  then  discharged  by  the  court,  and  the  prisoner  was 
informed  that  a  new  jury  would  be  empaneled  to  try  the 
case,  and  that  the  trial  would  proceed  at  nine  o'clock  the 
following  morning.  A  new  jury  was  accordingly  empaneled 
at  that  time,  and  they  have  rendered  the  verdict,  on  which  the 
present  motion  is  founded. 

Neither  the  counsel  for  the  prisoner,  nor  the  attorney  for  the 
commonwealth,  have  argued  the  points  of  law  which  arise  out 
of  this  motion.  They  have  been  willing  to  rest  its  fate  on  the 
more  deliberate  revision,  which  the  court  might  bestow  on  the 
case.  In  the  absence  of  that  light  which  is  always  to  be  de- 
rived from  the  interest  which  learned  and  faithful  counsel  take 
in  behalf  of  their  clients,  I  have  examined  the  question  with 
as  much  attention,  as  the  shortness  of  the  time  and  my  leisure 
since  the  trial  would  permit. 

I  most  fully  respect  the  principle,  contidned  in  the  fifth 
article  of  the  amendments  to  the  constitutfon  of  the  Uni- 
ted States,  which  declares  *^  that  no  person  shall  be  held  to 
answer  for  a  capital  or  otherwise  infamous  crime,  unless  on  a 
presentment  or  indictment  of  a  grand  jury ;  —  nor  shall  any 
person  be  subject  for  the  same  offence  to  be  twice  put  in  jeopardy 
of  life  or  limb."  I  consider  this  provision  to  be  binding  on 
this  court,  ^i  the  administration  of  justice,  and  that  by  the  lat- 
ter clause  is  meant,  '^  that  no  man  shall  be  twice  tried  for  the 
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game  offence."  But  it  is  a  principle  of  law,  well  established, 
that  on  every  indictment  against  a  citizen,  whether  for  felony  or 
misdemeanor,  there  shall  be  one  legal  trial,  on  which  a  final 
judgment  may  be  rendered  of  acquittal  or  conviction.  In  this 
case  no  such  trial  *  had  taken  place.  The  proceedings  were 
arrested  in  their  progress  by  the  sudden  illness  of  one  of  the  ju- 
rors, before  the  prisoner  had  made  his  defence,  and  consequently 
before  a  verdict  could  be  rendered. 

It  would  be  a  reflection  on  the  administration  of  justice,  if  a 
person  charged  with  a  great  crime,  should  be  permitted  to  avail 
himself  of  the  occurrence  of  a  physical  accident  like  the  pre- 
sent, to  escape  from  the  retribution  of  justice.  But  I  appre- 
hend our  law  is  not  liable  to  such  imputation. 

The  law  on  this  subject  has  been  recently  fully  examined  and 
illustrated  by  the  supreme  court  of  the  state  of  New  York,  in 
the  case  of  the  People  v.  Robert  Goodmn,  (18  Johns.  137.) 
Goodwin  was  charged  with  the  crime  of  manslaughter.  The 
jury,  after  deliberating  so  long  on  his  case  as  to  preclude  a 
reasonable  expectation  that  they  would  agree  on  a  verdict,  un- 
less compelled  to  do  so  by  famine  or  exhaustion,  were  dis- 
charged. The  unanimous  opinion  of  the  court  was,  that  he 
might  again  be  tried  by  another  jury,  and  he  wa»  accordingly 
again  subjected  to  a  trial.  Spencer,  C.  J.,  after  an  examin- 
ation of  the  authorities,  declares  ^'that  although  the  power 
of  discharging  a  jury,  is  a  delicate  and  highly  important 
trust,  yet  it  does  exist,  in  cases  of  extreme  and  absolute  neces- 
sity ;  that  it  may  be  exercised  without  operating  as  an  acquit- 
tal of  the  defendant ;  and  that  it  extends  as  well  to  felonies 
as  misdemeanors."  In  the  case  of  The  People  v.  Olcoity  (2 
Johns.  Cases,  301,)  Kent,  J.  observes:  '^  All  thea  uthorities  ad- 
mit, that  when  any  juror  becomes  mentally  disabled,  by  sick- 
ness or  intoxication,  it  is  proper  to  discharge  the  jury ;  and 
whether  the  mental  inability  be  produced  by  sickness,  fatigue, 
or  incurable  prejudice,  the  application  of  the  principle  must  be 
the  same."     Again^  he  observed :  ^^  Every  question  of  this  kind 
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must  rest  with  the  court,  under  all  the  particular  or  peculiar  cir- 
cumstances of  the  case.  There  is  no  alternative.  Either  the 
court  must  determine,  when  it  is  requisite  to  dischaige,  or  the 
rule  must  be  inflexible,  that  after  the  jury  are  once  sworn,  no 
other  jury  can,  in  any  court,  be  sworn  and  charged  in  the  same 
case.  The  moment  cases  of  necessity  are  admitted  to  form  ex- 
ceptions, that  moment  a  door  is  opened  to  the  discretion  of  the 
court  to  judge  of  that  necessity,  and  to  determine  what  combi- 
nation of  circumstances  will  create  one." 

This  point  was  argued  before  all  the  judges  of  England,  ex- 
cept Mansfield,  C.  J.  and  Lawrence,  J.,  in  1812,  in  the  case  of 
Bex  y.  Edwards,  (4  Taunt.  309.)  The  indictment  was  for  a 
felony.  While  the  prosecutor  was  giving  his  evidence,  one  of 
the  jurors  fell  down  in  a  fit,  and  he  was  pronounced  by  a  phy- 
sician on  oath,  incapable  of  proceeding  in  his  duty  as  a  jury- 
man on  that  day,  whereupon  the  jury  was  discharged,  a  new 
jury  was  sworn,  and  the  defendant  was  convicted.  The  point, 
whether  the  prisoner  could  be  tried,  after  the  discharge  of  the 
jury,  without  consent,  was  argued ;  all  the  cases  were  cited, 
and  the  judges,  without  hearing  the  counsel  for  the  crown,  said, 
that  it  had  been  decided  in  so  many  cases,  it  was  now  the  set- 
tled law  of  the  country,  and  gave  judgment  against  the  pris- 
oner. The  same  course  was  adopted,  upon  nearly  the  same  state 
of  facts,  in  Ann  Scalbert*8  case,  (Leach's  C.  C,  L.  706) ;  and  in 
the  case  of  the  King  v.  Stevenson,  (Leach's  C.  C.  L.  618,) 
the  prisoner  fell  down  in  a  fit  during  the  trial,  and  the  jury  was 
discharged,  and,  upon  his  recovery,  he  was  tried  and  convicted 
by  another  jury.  In  the  case  of  the  United  States  v.  Coolidge, 
(2  Gallis.  Rep.  364,)  a  witness  refusing  to  be  sworn,  the  trial 
was  suspended,  during  the  imprisonment  of  the  witness  for  the 
contempt,  and  Mr.  Justice  Story  held,  that  the  discretion  to 
discharge  a  jury  existed  in  all  cases ;  but  that  it  was  to  be  ex- 
ercised only  in  extraordinary  and  striking  circumstances.  In  the 
case  of  the  Commonwealth  v.  Bowden,  (9  Mass.  Rep.  494,)  upon 
an  indictment  for  highway  robbery,  the  jury,  after  a  full  hear- 
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ing  of  the  cause,  being  confined  together  during  part  of  a  day 
and  a  whole  night,  returned  into  court  and  informed  the  judge 
that  they  had  not  agreed  on  a  verdict,  and  it  was  not  probable 
they  ever  could  agree  ;  whereupon  one  of  the  jurors  was  with- 
drawn from  the  panel,  without  the  defendant's  consent,  and  the 
jury  was  discharged,  and  during  the  same  term  another  jury 
was  empaneled  for  his  trial,  and  he  was  found  guilty.  On  a 
motion  in  arrest  of  judgment,  the  court  refused  the  motion,  say- 
ing, that  the  ancient  strictness  of  the  law  upon  this  subject  had 
very  much  abated  in  the  English  courts ;  that  it  would  neither 
be  consistent  with  the  genius  of  our  government  or  laws,  to 
use  compulsory  means  to  effect  an  agreement  among  jurors  ; 
and  that  the  practice  of  withdrawing  a  juror,  where  there  exist- 
ed no  prospect  of  a  verdict,  had  frequently  been  adopted  in 
criminal  cases  in  that  court. 

Upon  a  full  examination  of  the  cases,  I  am  satisfied,  that  the 
course  which  I  pursued  in  this  trial  was  according  to  the  ac- 
knowledged  principles  of  law,  as  practised  upon  by  the  supreme 
judicial  tribunals  in  this  commonwealth,  and  that  it  conforms 
to  the  practice  in  similar  cases  in  New  York  and  Great  Britain. 
I  feel  myself  bound  by  these  authorities  —  Eadem  lex  Ronus^ 
eadem  Capua.  The  motion  in  arrest  of  judgment  and  for  the 
prisoner's  discharge  is  overruled. 

A  motion  was  also  made  for  a  new  trial,  on  which  the  court 
delivered  the  following  opinion. 

Thacher,  J.  Without  undertaking  to  settle  the  question, 
whether  a  new  trial  can  be  granted  after  a  verdict  rendered  in 
this  court  on  a  case  originating  here,  from  the  judgment  of 
which  there  is  a  remedy  by  appeal ;  I  will  consider  the  grounds 
set  forth  in  the  defendant's  motion,  on  which  a  new  trial  is 
claimed. 

The  first  cause  assigned  is,  that  the  verdict  was  rendered 
against  the  weight  of  evidence,  in  three  respects.  1.  "  That 
no  evidence  was  ofiered  at  the  trial,  that  the  store  of  Hey- 
wood  and  Fisher  was  closed  on  the  night  of  the  8th  of  February 
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last."    It  is  true,  that  the  person  who  closed  the  store  was  not  pro- 
ducedy  to  testify  to  that  fact,  and  it  was  matter  of  some  surprise 
to  me  at  the  trial.     In  general,  it  is  not  safe  to  proceed  in  a  trial 
of  so  much  consequence,  without  this  evidence,  where  it  can  be 
produced.     But  there  was  evidence  at  the  trial,  that  great  via. 
lence  had  been  offered  to  the  outer  door  of  the  store.    The 
locks  had  been  violently  wrenched  off,  and  the  door  had  been 
forced  open  with  some  powerful  instrument,  and  with  great 
force.     I  think  that  this  was  competent  evidence,  from  which 
the  jury  might  infer,  that  the  store  had  been  broken  and  entered 
with  violence ;   for,  on  any  other  hypothesis,  there    was  no 
ground  to  account  for  the  marks  of  violence  which  were  appa- 
rent on  the  door  of  the  warehouse.     2.  ^^  That  there  was  no 
evidence,  that  the  store  was  broken  and  entered  in  the  night" 
timeJ*    But  I  consider  that  the  jury  could  fairly  infer  from 
the  testimony  that  the  breaking  and  entry  did  take  place  in  the 
night.    Mr.  Fisher  left  his  store  at  about  six  o'clock  in   the 
evening.    Lumbard  and  Edwards  arrived  at  Hatch's  tavern,  in 
Boston,  at  dark,  and  the  horse  and  sleigh  were  left  in  Ed- 
wards's possession.    Between  nine  and  ten  o'clock  that  evening, 
Merrill  and  Edwards  overtook  Lumbard  by  the  court-house,  in 
Cambridge,  near  Craigie's  bridge,  on  their  way  to  Brighton. 
From  the  testimony,  the  jary  might  iairly  infer  the  noctanter. 
3.  '^  There  was  no  evidence  that  Merrill   was  ever  in   the 
store,  or  had  any  connection  with  it,  or  that  he  was  in  posses- 
sion of  the  goods  within  the  county  of  Suffolk.^'     But  it  was 
proved  by  the  testimony  of  both  Heywood  and  Fisher,  that  the 
goods  were  in  the  store  at  six  o'clock  that  evening,  and  it  ap- 
peared, from  Lumbard's  testimony,  that  they  were  in  Merrill's 
possession  at  ten  o'clock  the  same  evening,  he  driving  with  all 
haste  from  Boston,  and  at  one  o'clock  of  that  same  night  he 
commenced  his  flight  for  Canada.    From  these  facts  in  the  case, 
which  must  now  be  considered  as  established,  a  violent  pre- 
sumption arises,  that  Merrill  took  the  goods  from  the  store.  The 
burden  of  proof  was  entirely  shifted,  and  he  was  bound  to  ac- 
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count  for  the  possession  of  the  goods,  or  it  will  necessarily  and 
l^ally  follow,  that  he  obtained  them  by  the  commission  of  the 
felony  which  has  been  chaiged,  and  which  is  now  established 
by  the  verdict  of  the  jury,  to  have  been  committed  within  the 
county  of  Suffolk. 

The  second  cause  assigned,  as  the  ground  of  the  motion  for 
a  new  trial,  is  '^  that  Lumbard  was  admitted  to  be  a  witness  for 
the  government,  upon  a  promise  or  condition,  that  if,  by  his 
testimony,  he  proved  the  conviction  of  said  Merrill,  he  himself 
should  be  dischai^ed.''  The  fact  here  stated  to  have  ex- 
isted at  the  trial,  is  not  founded  .in  verity.  Before  Lumbard 
was  sworn  in  chief,  he  was  examined  on  the  voir  direy  and 
declared,  that  no  one  had  given  to  him  any  promise  or  as- 
surance that  he  himself  should  be  discharged,  on  his  procur- 
ing, by  his  evidence,  the  conviction  of  Merrill.  When  the 
cause  was  committed  to  the  jury,  they  were  instructed  by 
the  court,  that  if  they  believed  Lumbard  was  an  accom- 
plice with  Merrill,  in  committing  the  felony,  they  would  be 
bound  to  reject  his  whole  testimony,  inasmuch  as  having  vol- 
untarily appeared  as  a  witness  in  the  case,  he  must  have  com- 
mitted Wilful  perjury  in  concealing  his  own  share  of  the  guilt, 
and  was  therefore  not  entitled  to  credit.  The  verdict  of  the 
jury  proves,  that  they  did  consider  Lumbard  was  not  an  accom- 
plice in  the  guilt  of  the  prisoner. 

The  third  cause  assigned  for  the  new  trial  is,  '^  because  Alex- 
ander Kilbom  was  sworn,  and  admitted  a  witness  for  the  gov- 
ernment, although  objected  to,  and  directly  interested  in  the  event 
of  the  trial,  to  procure  a  conviction,  to  justify  a  trespass  committed 
on  Merrill."  The  agency  which  this  witness  had  in  arresting  Mer- 
rill, was  derived  only  from  his  own  testimony.  Kilborn,  an  officer, 
in  Caltada,  had  a  warrant  to  apprehend  Merrill,  and  effected  the 
arrest.  The  night  after  his  capture,  certain  persons  took  him  by 
force  and  carried  him  across  the  Canada  line  into  Vermont. 
But  Kilbom  was  not  one  of  this  party.  He  was,  at  the  time 
this  event  happened,  at  the  distance  of  a  mile  or  two  from  the 
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parties.  On  the  following  morning,  Kilbom  crosBed  into  Yer- 
mont,  and  brought  Merrill^  without  any  legal  warrant,  to  this 
place.  Now,  admitting  that  this  was  a  trespass,  the  verdict  in 
this  case  can  never  be  used  as  evidence,  in  a  civil  action  between 
these  parties,  and  therefore  in  my  opinion,  the  objection  goes 
only  to  the  credibility  of  the  witness,  and  not  to  his  competency. 
But  lest  anything  should  be  inferred  from  this,  which  would 
tend  to  prejudice  the  public  justice,  and  diminish  the  ac- 
tivity of  our  police,  I  would  here  observe,  that  whenever  there 
is  good  reason  to  believe  that  a  felony  has  been  committed,  and 
that  a  certain  individual  has  committed  the  crime,  it  is  both 
justifiable  and  commendable  in  an  officer  of  justice,  to  appre* 
bend  such  person  and  convey  him  to  a  magistrate,  there  to  be 
dealt  with  according  to  law.    . 

The  motion  for  a  new  trial  is  overruled,  and  the  court  must 
order  the  sentence  of  the  law.' 


AUGUST  TERM,  1823. 

Commonwealth  f;.  John  Bowden,  Appellant. 

The  statute  of  1822,  ch.  25,  giving  the  police  coart  of  the  city  of  Boetoa 
power  to  sentence  to  the  house  of  correction  penons  adjudged  guilty  of 
certain  oiSeocee,  ib  not  unconstitutional. 

This  case  was  tried  August  lOtb,  and  a  verdict  was  rendered 
for  the  commonwealth.     The  counsel  for  the  appellant,  filed  a 

>  As  to  granting  a  new  trial,  yide  Chitty,  654 ;  13  East,  416,  n.  (b.)  ;  SUuk' 
quiere  r.  BawkifUf  (1  Bong.  378,)  per  Lord  Mansfield :  '*  Inferior  courts  cannot 
j  grant  a  new  trial." 

On  the  right  to  bring  a  writ  of  error  -^  in  what  cases  it  will  lie,  see  Savage 
▼.  Quttivtr^  (4  Mass.  Rep.  171,)  Parsons,  C.  J.,  p.  178;—  no  writ  of  error  will 
lie  where  the  party  had  a  remedy  by  appeal. 

The  statute  giving  an  appeal  must  be  construed  as  taking  away  the  remedy 
by  error,  in  all  cases,  in  which  the  party  aggrieved  had  opportunity,  and  might 
hare  appealed.    Parsons,  C.  J.  Champion  v.  JSroefct ,  (9  Mass.  Rep.  228.) 
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motion  in  arrest  of  judgment     The  facts  of  the  case  will  ap- 
pear from  the  opinion  of  the  court. 

James  T.  Austin^  for  the  commonwealth. 
Andrew  Dvnlapf  for  the  defendant. 

Thacher,  J.  This  case  is  brought  here,  by  appeal  from  a 
judgment  of  the  police  court.  The  charge  in  the  original  com- 
plaint is,  that  John  Bowden,  on  the  28th  July,  1823,  in  a  cer- 
tain house  on  Southac  street,  in  this  city,  sold  liquors,  part  of 
which  was  spirituous,  to  divers  persons,  he  not  being  first  duly 
licensed ;  and  that  the  house  was,  and  for  a  long  time  before 
had  been,  used  for  the  purpose  of  tippling,  and  for  the  general 
resort  of  loose,  lascivious,  wanton  and  dissolute  persons,  against 
a  statute  of  this  commonwealth. 

The  verdict  of  the  jury  has  established  the  truth  of  the  facts 
alleged  in  the  complaint.  The  defendant,  byvMr.  Dunlap,  his 
counsel,  moves  in  arrest  of  judgment,  in  substance,  that  there 
is  no  law  of  this  commonwealth,  on  which  this  judgment  can 
be  sustained.  The  motion  sets  forth,  that  the  act  of  1823, 
ch.  25  ,entitled  ^'  An  act  in  further  addition  to  an  act,  entitled 
"  an  act  for  suppressing  and  punishing  rogues,  vagabonds,  com- 
mon beggars,  and  other  idle,  disorderly  and  lewd  persons,"  is  in 
plain  violation  of  the  constitution,  and  that  it  is  drawn  so  ^'clum- 
sily "  and  "  inartificially  "  with  "  so  total  disregard  of  legal  cer- 
tainty," that  it  cannot  be  the  foundation  of  a  judgment. 

In  the  argument,  it  has  been  urged  by  the  defendant's  coun- 
sel that  this  act  is  in  violation  of  the  constitution ;  1,  because 
it  makes  that  criminal  in  the  county  of  Suffolk,  and  punishable 
there  with  an  infamous  punishment,  which  is  not  criminal  or 
punishable  in  the  other  counties  of  the  commonwealth  ;  and  2d, 
because  it  subjects  a  citizen  to  be  tried  and  convicted  of  an  of- 
fence, to  which  an  infamous  punishment  is  attached,  without 
indictment  or  trial  by  jury.  It  was  further  objected,  that  from 
the  language  of  the  act,  it  is  uncertain  on  whom  it  is  to  ope- 
rate ;  —  and  lastly,  that  it  does  not  appear,  what  liquors  were 
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intended,  for  the  selling  of  which  a  person  was  to  be  sent  to 
the  house  of  correction. 

The  act,  out  of  which  these  questions  have  been  raised,  is, 
I  confess,  fruitful  in  legal  points.  It  is  to  be  regretted  that,  in 
framing  laws,  care  is  not  always  taken,  to  write  them  with  such 
precision  and  fulness,  that  every  expression  should,  like  rays  of 
light,  carry  clearness  and  conviction  to  the  mind  of  the  reader. 

The  general  act,  to  which  this  is  in  addition,  is  that  of  1787, 
c.  54.  The  first  additional  act  is  that  of  1797,  c.  62.  The 
second,  is  that  of  1802,  c.  22.  The  third  of  1822,  c.  83,  and 
this,  which  is  the  fourth,  is  that  of  1823,  c.  25. 

Where  the  legislature  pass  several  acts  on  the  same  subject, 
they  colkstitute  but  one  law,  and  are  all  to  be  construed  together. 
This  general  law  authorizes  the  sending  to  the  house  of  correct 
tion  a  multitude  of  disorderly  persons,  to  be  kept  to  hard  labor, 
furnishes  the  materials  for  work,  and  provides  for  the  govern- 
ment of  such  establishments.  By  the  additional  act  of  1823, 
c  25,  the  police  court  may  send  to  the  house  of  correction 
<<  any  person  selling  liquor  without  license,  in  any  house,  shop, 
room  or  hall,  used  for  the  purpose  of  dandng,  tippling,  gambling, 
or  for  the  general  resort  of  loose,  lascivious,  wanton  or  dissolute 
persons."  The  jurisdiction  of  the  police  court  being  confined 
to  this  city,  it  is  true,  as  alleged  by  the  defendant's  counsel,  that 
this  portion  of  the  law  can  operate  only  within  its  limits. 

Then,  is  it  competent  for  the  legislature,  in  making  a  general 
law,  to  have  regard  to  the  circumstances  of  different  parts  of  the 
commonwealth,  and  to  enact  a  more  severe  or  difierent  punish- 
ment for  the  same  act,  when  committed  in  one  town  or  county, 
than  when  committed  in  another  ?  The  same  act  may  create 
greater  mischief  and  inconvenience  in  some  places  than  in 
others.  This  is  matter  of  fact,  which  may  be  ascertained  by 
the  legislature.  And  whenever  it  shall  appear  that  an  act  is, 
from  any  circumstances,  more  mischievous  in  its  tendency, 
when  committed  in  one  town  or  county,  t^an  when  committed 
io  other  parts  of  the  commonwealth,  it  is,  in  my  opinion,  no 
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violation  of  the  constitution,  or  of  the  principles  of  sound  legis- 
lation, to  make  a  difference  in  the  punishment  In  every  part 
of  the  commonwealth,  the  selling  of  spirituous  liquors  without 
license  is  an  offence.  But  it  being  found  by  experience,  that 
within  the  city  of  Boston,  the  selling  of  liquors  in  houses  of 
bad  fame,  the  general  resort  of  disorderly  persons,  tends  to  de- 
stroy all  good  morals,  to  increase  vagrancy,  and  to  multiply 
crimes ;  and  that  the  penalty  in  the  general  license  law  (1786, 
c.  68,)  is  in  a  great  degree  inoperative,  and  does  not  restrain 
offenders ;  I  am  well  satisfied,  that  it  is  both  the  right  and  duty 
of  the  legislature,  in  its  care  of  general  peace  and  safety,  to 
enact  a  more  severe  and  effectual  punishment  for  such  offence, 
and  to  confine  its  operation  to  this  city.  This  is  no  eztmordi- 
nary  act  of  legislation.  On  this  principle  is  justified  the  multi- 
tude of  special  acts,  regulating  municipal  concerns,  in  various 
parts  of  the  comnlonwealth  —  the  law,  which  prohibits  the 
erection  of  wooden  buildings  exceeding  certain  dimensions  — 
the  laws  r^ulating  quarantine  —  the  laws  which  prohibit  the 
transportation,  keeping  and  sale  of  gunpowder,  except  under 
certain  circumstances  —  and  the  law  r^ulating  *'  weights  and 
measures.''  If,  upon  principle,  the  legislature  may  pass  laws 
of  thi9  description,  why  not  a  law  to  check  the  demoralizing 
sale  of  ardent  spirits,  in  houses,  used  ior  most  destructive  pur- 
poses, and  among  a  class  of  citizens,  who  are  the  victims  of 
intemperance,  and  always  ready  to  run  to  any  excess  of  riot? 

To  the  second  objection,  on  constitutional  grounds,  that  u 
party  may  be  subjected,  under  this  act,  to  an  infamous  punish- 
ment, without  indictment  or  trial  by  jury  ;  it  is  a  sufiicient  reply, 
that  the  proceeding  before  the  police  court  in  this  case,  is  agree- 
able to  the  practice  ever  since  the  adoption  of  theconstitution,both 
of  this  commonwealth  and  of  the  United  States.  A  party  may 
be  tried  and  convicted,  before  a  justice  of  the  peace,  for  petty 
larceny,  to  which  is  annexed  an  infamous  punishment,  and  by 
which  he  is  stigmatized,  and  forfeits  his  competency  as  a  wit- 
ness, in  any  court  of  justice  forever  after ;  but  being  entitled  to 
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an  appeal  to  a  higher  tribunal,  where  he  may  be  tried  by  a  jury, 
the  constitutional  privilege  is  saved.  If,  on  conviction  in  the 
police  court,  or  before  a  justice,  he  does  not  appeal,  it  is  a  vol- 
untary waiver  of  his  privilege,  and  an  acquiescence  in  the  judg- 
ment. The  appeal  was  claimed  in  this  case,  the  defendant  has 
been  tried  by  a  jury,  and  I  do  not  perceive  that  he  has  been  de- 
prived of  any  right,  which  is  secured  to  him  by  the  constitution. 

It  was  further  objected  in  the  argument,  that  it  does  not  ap- 
pear what  liquors  are  intended,  for  selling  which  a  person  is  to 
be  subjected  to  this  punishment.  The  word  liquors  compre- 
hends *^  anything  liquid."  In  fam  iliar  language,  it  means 
**  strong  drink."  Connected  with  the  expression  in  the  act, 
**  selling  liquors  without  license,"  it  clearly  means  the  selling  of 
liquors,  for  selling  which,  the  law  requires  that  the  seller  should 
have  a  license.  The  charge  in  the  complaint  so  alleges  the 
offence. 

In  examining  this  act,  other  questions  have  occurred  to  me. 
They  appear  to  arise  from  a  want  of  fulness  of  language,  and 
from  the  defect  of  legal  precision  and  accuracy  in  expres- 
sion ;  but  the  meaning  of  the  act  is  plain,  and  its  object  valua- 
ble. Were  I  to  pronounce  this  act  unconstitutional,  I  should 
establish  a  precedent  in  my  mind,  which  would  perpetually  oc- 
cur, whenever  I  should  be  called  on  to  pass  in  judgment  on  any 
act,  which  is  deemed  to  be  an  offence  by  any  special  act  of  the 
commonwealth.    The  motion  is  overruled. 
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AUGUST  TERM,  1823. 

John  F.  Trueman  and  another  v.  403  Quarter  Casks^' 

AND  10  Casks  of  Gunpowder. 

Under  the  statute  of  1820,  c.  47,  it  was  held,  that  gunpowder  in  a  boat, 
driven  within  two  hundred  yards  of  the  wharf,  by  the  violence  of  the  wind 
and  waves,  without  the  fault  or  negligence  of  the  person  having  custody 
of  the  same,  and  seized  within  an  hour  afterwards,  was  not  thus  rendered 
liable  to  forfeiture. 

I  The  same  circumstances  will  excuse  the  omission  to  display  a  red  flag,  as 

required  by  the  laws  of  the  fire  wards  of  the  city  of  Boston. 

i  Under  the  statute  of  1820,  c.  47,  the  firewards  have  no  authority  to  create 

a  cause  of  forfeiture,  which  is  not  authorized  by  the  act. 

I  The  ground  of  the  seizure,  as  alleged  in  the  libel,  was,  that 

the  gunpowder  was  lying,  at  the  time,  within  two  hundred  yards 
of  the  end  of  Long  Wharf,  in  Boston,  in  a  boat  which  had 
not  a  red  flag  displayed  in  the  bow  or  stern,  contrary  to  the  act 
of  1820,  c.  47,  and  to  the  rules  and  regulations  of  the  fire- 
wards  of  the  city. 

Messrs.  Tileston,  Whipple  and  Hale,  owners  and  claimants, 
set  forth,  in  their  answer  to  the  libel,  that  the  gunpowder  was 
by  them  manufactured  in  Chelmsford ;  that  having  contracted 
with  Daniel  Hill,  master  of  the  schooner  General  Brewer,  then 
lying  in  the  port  of  Boston,  and  bound  to  Charlestown,  S.  C, 
to  take  this  gunpowder  on  freight  for  that  city,  they  put  the 
same  on  board  a  canal  boat,  at  Chelmsford,  to  be  transported  to 
the  harbor  of  Boston,  and  there  to  be  delivered  on  board  said 
schooner  in  the  stream  ;  that  owing  to  the  violence  of  the  wind 
and  waves,  without  fault  or  negligence  on  the  part  of  them,  or 
their  agents,  and  by  inevitable  necessity,  the  schooner  was  pre« 
vented  from  leaving  the  wharf  and  going  into  the  stream  at  the 
time  appointed ;  that  the  canal  boat  being  likewise  wholly  una- 
ble to  resist  the  wind  and  waves,  was  driven  within  two  hun- 
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dred  yards  of  the  end  of  Long  Wharf,  and  that  before  the  boat 
could  be  removed  from  that  place,  the  seizure  took  place. 
The  claimants,  denying  that  the  gunpowder  was  had  and  kept 
contrary  to  law,  claimed  to  have  the  facts  ascertained  by  a  jury. 
The  issue  thus  tendered  being  joined  by  the  libellants,  the  judge 
ordered  a  jury  to  be  empaneled  to  try  it,  stating,  at  the  time, 
that  although  the  act,  on  which  the  seizure  was  made,  did  not 
expressly  provide  for  a  trial  by  jury  in  these  cases,  yet  it  was  a 
right  secured  by  the  constitution  generally,  and  therefore  was 
not  to  be  denied. 

On  the  trial,  it  appeared  in  evidence,  that  the  schooner  was 
to  have  sailed  on  Sunday  morning,  July  6,  and  that  in  the 
afternoon  previous,  John  Mixer,  master  of  the  canal  boat,  applied 
to  Capt.  Hill,  and  received  his  instructions  to  bring  his  boat  early 
the  next  morning  alongside  of  the  schooner,  which  should  be  then 
lying  in  the  stream  ;  —  that  the  schooner  was  hauled  down  to  the 
end  of  the  wharf  in  the  morning,  with  the  intent  to  be  got  into  the 
stream  ;  but  that  the  wind  suddenly  shifted,  and  the  waves  be- 
coming boisterous,  it  was  deemed  unsafe  and  improper  to  leave 
the  wharf.  In  the  mean  time,  the  canal  boat  came  from 
Charlestown,  and  being  long,  narrow  and  shallow  in  its  construc- 
tion, was  wholly  unfit  to  ride  in  a  high  sea  and  high  wind,  and 
from  necessity  made  to  Long  Wharf.  This  boat  was  not 
provided  with  a  cable  and  anchor,  but  the  witnesses  agreed  that 
if  she  had  been  furnished  with  one,  it  would  not  have  been  safe 
to  have  anchored  her  in  the  stream.  The  boat  arrived  at  the 
wharf  at  about  half  past  nine  o'clock  in  the  morning,  and  the 
powder  was  seized  and  taken  into  the  possession  of  the  fire- 
wards  in  the  course  of  one  hour  afterwards. 

Henry  Codman,  for  the  libellants. 
Lemuel  Shaw^  for  the  claimants. 

Two  points  were  raised :  1st,  whether,  as  the  gunpowder 
was  in  a  boat,  which  had  not  a  red  flag  displayed  in  the  bow 
or  stem,  it  was  not  for  that  cause  liable  to  forfeiture ;  and  Sd, 
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whether  the  facts  proved  amounted  to  a  legal  excuse.  The 
counsel  for  the  claimants  cited  9  Cranch's  R.  55, 3  Wheaton,  59 ; 
T%e  tVilliam  Oray,  from  the  National  Intelligencer  of  October 
12,  1810  ;  also  the  record  of  the  case,  Firetoards  v.  2  Casks  of 
Chmpawdery  decided  in  this  court,  August  term,  1819. 

Thacher,  J.  The  first  section  of  the  act  on  which  this  pro- 
cess is  founded,  creates  a  forfeiture  of  gunpowder,  which  any 
person  shall  have  or  possess  "  within  two  hundred  yards  of  any 
wharf,  or  of  any  part  of  the  shore  on  the  main  land,''  within 
the  town  of  Boston.  And  all  gunpowder  had  or  possessed,  in 
any  way  or  manner  other  than  may  be  permitted,  by  this  act, 
and  by  the  rules  and  regulations  therein  mentioned,  is  forfeited 
and  made  liable  to  seizure.  The  third  section  of  the  act  au- 
thorizes the  firewards  of  the  town  of  Boston,  to  make  and 
establish  rules  and  regulations,  ^'  relative  to  the  times  and  places 
at  which  gunpowder  may  be  brought  to  or  carried  from  such 
town,  by  land  or  water,"  and  "  to  direct  and  regulate  the  kind 
of  carriages,  boats  and  other  vehicles,  in  which  the  same  may 
be  80  brought  to,  carried  from,  and  transported  through,  said 
town,"  and  "  to  direct  and  require  all  such  precautions  as 
may  appear  to  them  needful  and  salutary,  to  guard  against 
danger  in  the  keeping  of  gunpowder,  and  in  the  transportation 
thereof,  to,  from  and  through  the  town  of  Boston." 

By  the  fifth  section  of  the  rules  and  regulations,  established 
by  the  firewards  on  the  9th  of  February,  1821,  "  all  boats  em- 
ployed in  transporting  gunpowder,  shall  have  the  casks  of  pow- 
der covered  over  with  canvas,  and  shall  have  a  red  flag  display- 
ed in  the  bow  or  stern  of  the  boat,  so  long  as  any  powder 
remains  on  board."  If  this  rule  is  to  apply,  as  argued  by  the 
counsel  for  the  libellants,  to  every  boat  or  vessel,  coming  into  the 
harbor,  having  gunpowder  on  board,  then,  if  that  article  should 
be  found  on  board  any  vessel  coming  into  the  harbor  from  a 
foreign  port,  or  from  any  other  port  or  town  of  the  common- 
wealth, not  having  a  flag  displayed,  it  would  be  subject  to  for- 
feiture; even  though  there  should  be  no  intent  to  land  the  same 
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in  Boston,  or  to  bring  it  within  two  hundred  yards  of  any  wharf, 
or  of  any  part  of  the  main  land.  But  I  am  of  opinion,  that  the 
firewards  cannot,  by  their  rules  and  regulations,  create  a  cause 
of  forfeiture,  which  is  not  authorized  by  the  act.  They  may 
require  all  boats  to  display  a  flag,  which  are  employed  in  bring- 
ing gunpowder  to,  or  carrying  it  from  the  town,  or  intending  to 
bring  it  within  two  hundred  yards  of  the  land.  Beyond  that 
their  power  of  regulation  does  not  extend.  Although  the  act 
is  most  salutary,  yet  being  highly  penal,  it  is  to  be  construed 
strictly,  and  in  a  manner  as  favorable  for  the  citizen  whose  pro- 
perty is  to  be  seized,  as  is  consistent  with  the  fair  principles  of 
interpretation.  Any  greater  latitude  of  construction  would  au- 
thorize the  firewards  to  legislate  generally  on  the  subject,  and  to 
make  new  grounds  of  seizure,  which  were  not  contemplated  by 
the  general  court.  This  would  be  contrary  to  the  ordinary  rules 
of  legislation  in  this  commonwealth.  Receiving  this  from  the 
court  as  a  true  exposition  of  the  law,  the  jury  must  ascertain,  by 
their  verdict,  whether  the  intention  of  the  claimants  in  this  case 
was  to  deliver  the  gunpowder  in  the  stream,  and  to  come  within 
two  hundred  yards  of  the  main  land,  in  which  case  there  would 
arise  no  forfeiture  for  the  cause,  that  a  red  flag  was  not  dis- 
played on  the  boat. 

Do  the  facts  proved  in  this  case  amount  to  a  legal  excuse  ? 
Because  a  quantity  of  gunpowder  is  found  at  a  place  within  the 
dty  on  land,  or  within  the  distance  of  two  hundred  yards  from  the 
land,  on  the  water,  it  does  not  necessarily  follow,  that  the  article  is 
liable  to  forfeiture.  It  is  the  duty  of  the  firewards,  in  almost 
every  instance,  to  seize  the  article,  when  found  within  the  pre- 
scribed limits,  and  contrary  to  the  regulations  of  the  board. 
But  if  on  trial  it  should  be  shown,  that  the  powder  was  carried 
to  the  place,  without  the  will  of  the  owner,  and  by  one  who 
acted  without  his  knowledge  or  consent,  by  a  trespasser  or 
felon,  for  example,  the  law  is  not  in  such  case  so  unreasonable 
as  to  deprive  the  citizen  of  his  property.  In  the  present  case, 
if  the  jury  should  be  satisfied,  that  the  boat  was  driven  to  the 
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place  where  she  was  found  by  the  violence  of  the  wind  and 
waves,  without  the  fault  or  negligence  of  the  person  who  had 
the  custody  of  the  same,  it  was  to  be  considered  as  an  inevitable 
necessity,  that  there  was  no  fault  of  the  will,  and  consequently 
that  no  forfeiture  had  accrued.  The  jury  were  then  to  inquire 
whether  the  canal  boat  was  proper  for  the  transportation  of  gun- 
powder ;  whether  it  was  sufficiently  manned,  and  supplied  with 
the  usual  material  for  safe  navigation ;  whether,  if  it  bad  been 
furnished  with  a  cable  and  anchor,  it  might  not  have  proceeded 
to  Williams  Island,  and  there  lain  safely  at  anchor  on  the  fiats 
till  the  wind  and  waves  had  subsided ;  whether  the  schooner 
was  prevented  from  proceeding  to  the  stream,  and  the  canal 
boat  driven  to  the  wharf  by  accidents,  beyond  the  control  and 
without  the  fault  of  the  several  persons  having  charge  of  those 
vessels  ;  and  lastly,  whether  the  boat  was  permitted  to  remain 
at  the  wharf  for  an  unreasonable  length  of  time  after  the  acci- 
dent had  occurred,  and  before  the  seizure  was  made.  Upon 
the  verdict  of  the  jury,  by  which  the  facts  in  the  case  would  be 
established,  a  decree  would  be  made  according  to  law. 

The  verdict  of  the  jury  was  on  all  these  points  in  favor  of  the 
claimants,  and  therefore  the  court  decreed  that  the  gunpowder 
should  be  restored  to  them.  No  appeal  was  entered.  No 
damages  were  demanded,  and  each  party  agreed  to  pay  their 
own  costs. 


/ 
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# 

On  the  trial  of  an  indictment  for  gaming,  it  is  not  necessary  to  prove  the 

precise  day,  if  the  offence  he  proved  to  have  heen  committed  hefore  the 

finding  of  the  indictment. 
The  declarations  of  a  person  indicted  for  keeping  9.  faro  bank,  made  pnhlicly 

at  the  time  of  the  offence,  that  he  was  playing  as  the  agent  of  another, 

are  inadmissible  as  evidence  in  his  defence. 
A  person  occupying  one  room  only  of  a  house,  and  keeping  a  faro  bank 

therein,  for  public  resort,  is  within  the  statute  of  1798,  c.  20,  although 

the  words  of  the  statute  are  "  keeping  a  house  ;*'  and  although  there  be 

no  proof  of  his  paying  rent  for  the  room. 
Where  several  persons  keep  a  common  gaming  house,  they  may  be  jointly 

or  separately  indicted,  but  if  jointly  indicted,  they  are  to  be  considered  as 

tried  separately,  and  each  is  to  pay  the  same  penalty,  and  suffer  the  same 

consequences,  as  if  it  had  been  his  sole  act. 

The  defendants  were  indicted  on  the  second  section  of  the 
act  of  1798,  c.  20,  "  more  effectually  to  prevent  the  pernicious 
practice  of  gaming."  The  first  count  charged  the  defendants, 
'*  that  on  the  25th  of  January,  1 823,  they  did  actually  occupy  a 
certain  building  commonly  known  and  described  as  No.  66  Ann 
street,  in  Boston,  and  did  permit  persons  to  resort  to  the  same,  to 
play  at  a  certain  unlawful  game  called  faro  bank,  for  the  gain  and 
hire  of  the  said  Hyde  and  Jones."  The  second  count  charged 
the  like  offence  as  committed  in  a  part  of  a  certain  building  in 
Boston,  on  the  27th  of  January,  1825. 

At  the  trial,  witnesses  testified  to  the  fact,  that  there  was  a 
&ro  bank  establishment  at  the  place  named  in  the  indictment, 
at  some  time  in  January  last,  and  prior  to  the  finding  of  the 
indictment,  which  was  at  the  last  February  term,  from  which 
it  has  been  continued  ,to  the  present  time.  The  counsel  for  the 
defendants  objected  to  any  evidence  of  the  keeping  of  a  faro 
bank,  except  on  the  days  mentioned  in  the  indictment.  He 
said  that  other  indictments  were  pending  against  the  defendants 
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for  the  like  offence,  committed  on  other  days  specified  in  the 
month  of  January,  1823 ;  and  if  the  defendants  could  be  con- 
victed on  this  loose  evidence,  the  same  testimony  would  be 
applicable  to  all  those  indictments  also,  and  they  might  be 
convicted  on  all.  I  overruled  this  objection  on  the  ground, 
"  that  the  time  did  not  enter  into  the  nature  of  the  offence,  and 
therefore  it  was  not  necessary  to  prove  the  precise  day." 
(1  Chitty  C.  L.  224 ;  Post.  8  and  9.)  All  that  is  necessary,  is 
to  prove  that  the  house  was  kept  by  the  defendants  or  one  of 
them  for  a  faro  bank,  at  some  time  prior  to  the  finding  of  the 
indictment.  If  the  defendants  or  either  of  them  should  here- 
after be  put  on  trial  for  the  same  offence,  it  would  be  the  duty 
of  their  counsel  to  plead  the  conviction  or  acquittal  in  this 
case,  if  the  facts  would  support  the  plea  ;  and  the  court  would 
see,  that  the  defendants  were  not  twice  put  in  jeopardy  for  the 
same  offence. 

Caleb  Hayward  was  offered  as  a  witness  on  the  part  of  the 
prosecution.  The  counsel  for  the  defendants  objected,  that  he 
was  interested  in  the  event,  because  part  of  the  penalty  would 
go  to  him,  and  he  moved  that  the  commonwealth's  attorney 
should  be  sworn  to  prove  that  fact.  But  that  officer  declared 
that  he  had  no  knowledge  of  any  fact  in  the  case,  except  what 
had  been  communicated  to  him,  as  the  counsel  and  attorney  of 
the  government,  and  he  was  not  sworn.'  Hayward  was  then 
sworn,  and  on  being  examined  as  to  his  interest,  said,  that  by 
a  vote  of  the  mayor  and  aldermen  of  the  city,  one  half  oC  the 
penalty,  when  paid,  would  be  received  by  him,  but  that  he  was 
under  a  contract  to  pay  it  over  to  a  person,  who  had  informed 
him  as  the  police  officer  against  the  defendants.  On  a  further 
inquiry  he  said  that  the  informer  had  not  been  examined  as  a 
witness  in  the  cause. 

It  was  not  shown  at  the  trial,  by  the  testimony  of  any  witness, 
who  hired  this  room,  and  paid  the  expenses ;  nor  indeed,  did 

'25  State  Trials,  The  King  y.  John  Home  TooJte,  for  a  libel. 
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it  appear,  who  hired  the  house.  But  it  did  appear,  by  the  testi- 
mony of  all  the  witnesses,  that  this  faro  bank  was  kept  generally 
by  the  defendants,  and  that  they  had  the  general  credit  of  the 
establishment.  But  an  air  of  mystery  and  secrecy  was  thrown 
over  the  whole,  so  that  it  was  left  to  the  jury  to  form  their  opin- 
ion from  circumstances,  without  the  aid  of  direct  and  positive, 
testimony. 

The  defendants'  counsel  inquired  of  a  witness  for  the  defend- 
ants, ^<  if  Hyde  did  not  usually  proclaim,  at  the  commencement 
of  an  evening's  play,  that  he  was  not  playing  for  his  own  account, 
but  as  agent  for  some  other  person."  On  objection  to  this 
question,  the  court  decided  that  it  was  an  improper  one,  because 
the  declaration  of  the  defendants  was  not  the  best  evidence, 
which  the  nature  of  the  fact  required,  to  clear  him  from  the 
legal  consequences  of  his  conduct,  nor  was  it  any  evidence. 
The  King  v.  Lord  George  Gordon,  (21  State  Trials,  542.) 

S»  D.  ParJcer,  for  the  defence.  This  is  a  penal  statute,  and  is 
to  be  construed  strictly.  1 .  Two  persons  cannot  be  joined  in  the 
same  indictment  for  this  offence.  The  act  says,  ^'  if  any  person 
shall  keep,"  d^c.  As  it  is  in  the  nature  of  a  several  offence,  the 
indictment  is  defective  in  this  respect,  and  the  prosecution  must 
fail.  2.  The  time  is  material.  Thejury  cannot  convict,  unless  they 
believe  that  the  bank  was  kept  by  the  defendants  on  the  25th  or 
27th  Jan.  1823,  as  alleged  in  the  indictment.  3.  The  defendants 
are  charged  with  keeping  a  house  for  gaming  purposes.  Now  the 
word  same,  in  the  section  of  the  act  on  which  this  charge  is  found- 
ed, refers,  both  in  legal  and  grammatical  construction,  to  the  word 
tables,  and  not  to  the  word  house.  On  this  construction  of  the  act, 
the  housekeeper,  the  master  of  the  house,  who  pays  the  rent,  is 
the  offender  within  the  meaning  of  the  law.  And  there  is  no 
evidence  in  this  case,  that  the  defendants,  or  either  of  them, 
hired  the  room,  and  paid  the  expenses  of  the  establishment.  4. 
One  apartment  in  the  house  only,  was  occupied  for  this  purpose. 
This  offence  cannot  be  committed  by  the  occupant  of  one  room 
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only.  The  charge  should  be  against  the  landlord  who  lets  the 
room.  5.  Before  the  jury  can  find  the  defendants,  or  either 
of  theln  guilty,  they  must  be  satisfied,  that  they  were  the  keepers, 
and  that  they  derived  a  certain  profit  from  the  establishment. 
Now,  if  all  the  advantage  which  they  actually  derived  from  it, 
depended  on  the  chances  of  the  play,  the  defendants  might  lose 
and  not  gain  by  the  same.  But  the  landlord,  who  receives  the 
hire  of  the  room,  certainly  gains,  because  the  rent  is  not  made 
to  depend  on  a  contingency. 

James  T.  Austin,  for  the  commonwealth. 

Thacher,  J.  The  second  section  of  the  act  describes  two 
offences :  1.  Keeping  a  house  in  which  the  actual  occupant, 
for  his  own  hire,  gain  or  reward,  keeps  or  suffers  to  be  kept,  any 
tables  for  the  purpose  of  playing  billiards.  A  private  person 
keeping  a  billiard  table  for  his  own  amusement,  and  not  receiv- 
ing from  it  any  profit,  is  not  liable  on  this  act.  2.  Keeping  a 
house,  to  which  the  occupant  suffers  persons  to  resort,  for  his 
own  hire,  gain  or  reward,  for  the  purpose  of  playing  at  billiards, 
cards,  dice,  or  any  other  unlawful  game.  The  indictment  is 
founded  on  this  second  clause,  and  well  describes  the  offence. 
If  a  man  actually  occupies  or  improves  any  part  of  a  bouse, 
as  a  room,  for  example,  and  suffers  persons  to  resort  to  it  for  his 
own  profit,  to  play  at  an  unlawful  game,  he  is  within  the  statute. 
It  is  settled,  that  if  a  person  is  only  a  lodger  in  a  house,  yet  if 
she  make  use  of  her  room  for  entertaining  and  accommodating 
people  in  the  way  of  a  bawdy  house,  it  is  keeping  a  bawdy 
house,  as  much  as  if  she  had  the  whole  house.  Regina  v. 
Pierson,  (2  Lord  Raymond,  1197.) 

The  time  is  not  material,  provided  the  jury  are  satisfied  that 
the  offence  was  committed  before  the  finding  of  the  indictment. 
This  conviction  or  acquittal  will  be  a  bar  to  any  other  indict- 
ment, charging  the  like  offence  prior  to  that  time.  It  is  certainly 
so  far  a  bar,  that  the  burden  would  be  entirely  shifted  upon  the 
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government,  to  prove,  that  it  was  another  ofTence,  differing  in 
time  and  place  from  that  mentioned  in  this  indictment. 

Though  two  are  joined  in  this  indictment,  they  are  *to  be 
considered  as  severally  on  trial,  and  the  evidence  against  each 
is  to  be  separately  weighed.     Where  an  offence  is  several  in 
its  nature,  two  cannot  be  joined  in  the  same  indictment.     '^  Sev- 
eral cannot  be  joined  in  an  indictment  for  perjury,  because  the 
assignment  must  be  of  the  very  words  spoken,  and  the  words 
uttered  by  one  cannot  possibly  be  applied  to  those  which  proceed 
from  another."     (1  Chitty,268.)     Where  several  persons  may 
join  in  committing  the  same  offence,  they  may  all  be  joined. 
As  where  several  keep  a  common  gaming  house,  they  may  be 
jointly  or  separately  indicted.  (1  Chitty,  267 ;  2  H.  H.  P.  C.  173.) 
This  is  true  as  to  indictments  at  common  law,  and  all  the 
rules  which  affect  indictments  at  common  law,  relate  also,  in 
general,  to  those  founded  on  statutes.    (I  Chitty,  275.)     It  k  no 
hardship  to  the  defendants  in  this  case.     Suppose  that  both 
should  be  convicted  they  will  be  subjected  to  the  payment  only 
of  one  bill  of  costs  between  them  ;  whereas,  on  separate  indict- 
ments and  convictions,  each  would  be  compelled  to  pay  a  bill 
of  costs.  If  they  or  either  of  them  had  feared  that  they  should 
be  prejudiced  by  a  joint  trial,  they  should  have  applied  for  a 
separate  trial,  which  always  rests  in  the  discretion  of  the  court 
to  grant. 

It  is  not  necessary  to  prove  an  actual  hiring  or  payment  of 
rent  If  circumstances  exist  to  satisfy  the  jury,  that  the  room 
was  actually  occupied  and  improved  by  the  defendants  for  the 
alleged  unlawful  purpose,  they  are  to  be  considered  within  the 
intent  of  the  law.  If  it  could  be  shown,  that  the  landlord  let 
this  room  to  the  defendants  on  a  specified  rent,  to  be  used  and 
occupied  for  gaming  purposes,  he  would  be  answerable  for  the 
penalty.  If  he  permitted  them  to  occupy  and  improve  this 
room  for  gaming  purposes,  in  consideration  of  the  benefit  which 
he  would  derive  from  the  resort  of  multitudes  to  a  tavern  kept 
by    him  in  other  parts  of   the  house,  he  would,  I  think,  be 
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within  the  law.  But  this  would  not  excuse  the  defendants. 
They  would  also  be  liable  for  the  penalty,  if  they  actually 
occupied  and  improved  the  room  for  gaming  purposes,  and 
derived  a  revenue  from  the  same. 

The  judge  was  requested,  by  the  defendants'  counsel,  to 
instruct  the  jury  on  the  point,  whether,  if  five  or  six  persons 
hired  an  apartment  for  such  unlawful  purpose,  and  actually 
occupied  it  for  the  same,  they  could  be  made  liable  on  convic- 
tion, to  pay  more  than  one  penalty  among  them  all  ?  But  the 
court  considered  it  a  separate  offence  in  each ;  that  all  might 
be  indicted,  and  that,  on  conviction,  each  would  be  made  liable 
to  pay  the  penalty,  which  the  statute  gives,  and  to  suffer  all  the 
other  consequences  of  the  offence,  as  though  it  was  his  sole  act. 

The  jury  found  both  defendants  guilty. 


NOVEMBER  TERM,    1823. 

Commonwealth  v.  John  M.  Parker. 

A  keeper  of  an  intelligence  office,  who  agreed  to  procure  a  place  for  an 
applicant  in  consideration  of  two  dollars  paid  in  advance,  bat  with  no  inten- 
tion to  procure  such  a  place,  and,  by  falsely  alleging  that  he  had  a  situa- 
tion in  view,  induced  the  applicant  to  pay  the  money,  was  held  to  be 
guilty  of  obtaining  money  by  false  pretences  within  the  statute  of  1815, 
0.  136.  [Rev.  Stat.  c.  126,  s.  32.] 

The  prisoner  was  indicted  under  the  act  of  1815,  c.  136. 
The  indictment  charged  that  he,  knowingly  and  designedly,  by 
false  pretences  and  affirmations,  (which  were  all  set  forth,)  did 
obtain  from  one  Cyrus  Snell,  two  dollars  in  bank  bills. 

The  defendant  kept  an  intelligence  office  in  Boston.  The 
prosecutor,  wishing  to  get  a  situation  as  a  clerk  in  a  store,  applied 
to  the  defendant  to  procure  one  for  him.  The  defendant  show- 
ed  to  him  a  printed  advertisement,  by  which  he  agreed  to  pro- 
cure places  for  one  dollar  paid  in  advance,  which  sum  was  how- 
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ever  to  be  refunded  in  board,  if  the  place  was  not  procured. 
Snell  testified  that  he  refused  to  pay  any  money,  unless  he  could 
be  sure  of  a  place.  The  defendant  said  that  a  grocer  near  the 
market  wanted  a  clerk,  and  had  authorized  him  to  engage  one, 
and  that  on  payment  of  two  dollars  he  might  be  sure  of  the 
situation.  Snell  paid  the  money;  but  on  application  to  the 
defendant,  no  place  was  procured,  no  name  was  mentioned,  nor 
did  it  appear,  or  was  it  pretended  by  the  defendant,  that  any 
grocer  had  authorized  him  to  engage  a  clerk.  He  however  said 
to  Snell,  that  he  might  take  out  his  money  in  board. 

Thacher,  J.  instructed  the  jury  that  if  they  believed  that  a 
contract  existed  between  the  defendant  and  Snell,  and  that  the 
defendant  honestly  intended  to  get  a  place  for  Snell,  or  to  insure 
it  to  him,  then  the  case  was  not  within  the  statute ;  and  the 
remedy  would  be  by  a  civil  action  to  recover  the  money,  or 
damages,  sustained  by  a  breach  of  the  contract.  But  that  if 
they  believed  that  the  defendant  had  no  honest  intention,  from 
the  first,  to  procure  a  place  for  Snell,  and  had  none  in  view,  but 
had  told  a  series  of  falsehoods  to  him  merely  to  deceive  and 
defraud  him  out  of  his  money,  the  case  was  within  the  statute 

The  jury  found  a  verdict  of  guilty. 

Austin,  for  the  commonwealth. 
iS.  L.  Knajpp,  for  the  defendant. 
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NOVEMBER  TERM,   1823. 
Nanct  J.  Lord  v.  Henry  Schweiring,  Appellant. 

In  a  complaint  against  a  person,  under  the  bastardy  act  of  1785,  c  66,  as 
father  of  a  bastard  child,  born  in  the  conn ty  of  Middlesex,  it  waa  held,  that 
the  municipal  court  had  jurisdiction,  notwithstanding  the  birth  was  oat  of 
the  county. 

Evidence  on  the  part  of  a  complainant  under  the  bastardy  act  is  admissible, 
as  to  her  former  character  and  conversation,  and,  if  her  testimony  be  con- 
tradicted, as  to  her  general  character  for  truth. 

This  was  a  complaint  under  the  act  of  1785,  c.  66,  to  com- 
pel the  defendant  to  assist  in  the  maintenance  of  a  female 
bastard  child,  alleged  to  have  been  begotten  on  her  body  by  the 
defendant,  in  December,  1822.. 

The  parties  belonged  to  the  city  of  Boston.  The  previous 
accusation  and  complaint  which  the  statute  requires  was  made 
before  Benjamin  Whitman,  senior  justice  of  the  police  court, 
on  the  25th  of  June,  1823. 

It  appeared  by  the  complaint,  filed  in  this  court,  that  the 
child  was  born  in  Charlestown,  in  the  county  of  Middlesex,  Octo- 
ber 3,  1823.  The  counsel  for  the  defendant  objected  that  this 
court  had  not  jurisdiction,  the  birth  of  the  child  being  essential 
to  consummate  the  offence  ;  as  in  a  case  of  homicide,  the  trial 
must  take  place  in  the  county  where  the  death  happens,  accord- 
ing to  the  act  of  1795,  c.  45. 

Thacher,  J.  No  expression  in  the  statute  warrants  this 
objection,  nor  is  it  according  to  practice.  If  allowed  to  prevail, 
no  court  would  have  jurisdiction,  if  the  child  were  born  at  sea ; 
or  out  of  the  commonwealth.  The  objection  is  therefore  over- 
ruled. 

In  her  examination  before  the  police  court,  she  had  sworn, 
and  she  repeated  the  fact  on  the  stand,  that  "  no  other  person 
except  the  said  Schweiring,  had  had  any  sexual  connection  with 
her  for  these  eight  months  and  more  past."    On  the  port  of  the 
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defendant,  one  James  McGill  testified,  that  on  the  last  of  Jan- 
uary, or  first  of  February,  1823,  he  had  sexual  connection  with 
her,  and  on  divers  times  afterwards. 

The  complainant  then  offered  several  witnesses  to  testify  to 
her  former  character  and  conversation,  and  more  especially  as 
to  her  general  character  for  truth.  But  to  the  introduction  of 
this  testimony  the  counsel  for  the  defendant  objected  as  illegal. 

Thacher,  J.  This  case  partakes  both  of  the  civil  and  crim- 
inal character.  Though  the  complaint  is  instituted  by  the 
mother,  yet  part  of  the  judgment,  in  case  of  conviction,  is  that 
the  defendant  shall  give  security  to  save  the  town,  to  which  the 
child  belongs,  ^^  free  from  charge  for  its  maintenance,"  and  the 
defendant  would  be'  committed  to  prison  until  he  should  find 
sureties  for  the  same.  In  all  cases  the  credibility  of  the  com- 
plainant is  left  to  the  jury.  She  is  in  the  present  instance  con- 
tradicted by  one  witness  in  a  point  which  is  made  material,  and 
her  credibility  is  at  stake.  I  am  not  certain,  that  in  all  cases  of 
th'is  description,  it  might  not  be  proper  to  introduce  witnesses 
to  satisfy  the  jury  that  she  was  worthy  to  be  believed  on  her 
oath  in  a  court  of  justice.  But  I  have  no  doubt  of  the  perti- 
nency and  propriety  of  the  testimony  in  this  case.  The  wit- 
nesses were  then  admitted. 

Austin,  for  the  defence,  dwelt  on  the  circumstance  that  no 
offence  was  more  easy  to  be  charged,  nor  more  difficult  to  be 
resisted  than  one  like  the  present ;  inasmuch  as  that  the  com- 
plainant herself,  though  having  a  direct  interest,  was  made  a 
competent  witness. 

H,  G.  Otis,  Jr.,  for  the  complainant. 

Teacher,  J.,  in  summing  up  the  case  to  the  jury,  observed 
that  the  witness  was  admitted  from  necessity,  to  prove  a  fact 
which  could  be  known  to  no  one  but  herself.  The  law,  how- 
ever, aware  of  the  temptation  to  perjury,  required,  that 
she  should  have  submitted  to  a  previous  voluntary  exam- 
i  nation,  and  made  an  accusation  on  oath  before  a  magis- 
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trate ;  that  she  should  in  her  travail,  and  before  the  birth 
of  the  child,  be  put  on  the  discovery  of  the  truth  respecting  the 
same,  and  should  accuse  the  same  person  of  being  the  father, 
and  have  continued  constant  in  such  accusation.  But  though 
admitted  from  necessity,  she  may  not  be  permitted  to 
testify  to  any  fact,  which  is  equally  within  the  knowledge  of 
other  persons,  who  are  disinterested.  Droume  v.  Stimpstm,  (2 
Mass.  R.441.) 

The  jury  found  the  defendant  guilty. 


DECEMBER  TERM,  1823. 

^  Commonwealth  v.  John  Thompson  and  another. 

The  contents  of  a  letter,  written  by  a  prisoner,  cannot  be  testified  to  by  a 
witness  for  the  prosecution,  unless  it  is  shown  that  the  letter  is  destroyed 
or  in  possession  of  the  prisoner. 

The  prisoner  was  indicted  under  the  act  of  1804,  c.  431,  for 
breaking  and  entering  the  warehouse  of  Homer  &  Bass,  on  the 
11th  of  November,  1823,  in  the  night-time,  and  stealing  muskrat 
skins  to  the  value  of  $3000,  the  property  of  Messrs.  S.  Park- 
man,  Jr.  &  Co.  The  felony  was  proved,  and  the  evidence 
brought  it  home  satisfactorily  to  the  prisoners. 

In  the  course  of  the  trial,  it  was  proved,  on  the  part  of  the 
government,  that  while  Silas  Holden  was  in  jail,  he  sent  a  letter 
to  one  Azariah  Walker,  a  material  witness,  but  who  had  assisted 
the  prisoners  to  receive  and  conceal  the  goods  in  a  bam  belong- 
ing to  his  house  in  Need  ham.  Walker  was  asked  for  the  letter, 
but  did  not  produce  it,  saying  that  he  had  mislaid  it,  and  that, 
after  looking  for  it,  he  could  not  find  it.  The  counsel  for  the 
commonwealth  then  inquired  of  him  as  to  the  contents  of  the 
letter.  The  prisoner's  counsel  objected  to  the  question,  on  the 
ground,  that  it  did  not  appear  from  the  answer  of  the  witness, 
that  the  letter  was  not  in  existence. 

Ausiifif  for  the  commonwealth. 
Knapp  and  Moore^  for  the  defendant. 
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Thagher,  J.  decided,  that  the  witness  could  not  be  permitted 
to  state  the  contents  of  the  letter,  it  not  appearing  that  it  had 
been  destroyed,  or  that  it  was  in  the  possession  of  the  prisoner, 
one  of  which  circumstances  ought  to  be  shown,  before  the 
evidence  was  admissible  of  the  contents  of  a  written  instrument. 


JANUARY  TERM,  1824. 
Commonwealth  v.  Joseph  T.  Buckingham. 

Where,  in  an  indictment  for  libel,  one  count  set  forth  the  publication  of  a 
libel,  "in  the  following  false,  scandalous  and  defamatory  words;"  the 
omission,  in  the  recital  following,  of  the  word  "  evening,"  after  the  word 
"  Tuesday,"  which  occurred  in  the  original  publication,  was  held  to  be  a 
fatal  variance. 

Where  the  editor  of  a  newspaper  was  indicted  for  the  publication  of  a  libel, 
and  upon  the  trial  a  witness  was  asked,  whether  the  editor,  at  the  time  of 
the  publication,  was  not  absent  from  town,  and  had  no  concern  in  the 
publication  of  the  number  containing  the  alleged  libel ;  it  was  held^  that 
the  question  was  proper,  as  going  to  the  intent. 

Held  also,  to  be  proper  to  ask  a  witness,  whether,  in  his  opinion,  the  alleged 
libellous  words  referred  to  the  person  alleged  to  be  libelled. 

On  the  trial  of  an  indictment  for  publishing  a  libel  in  a  newspaper,  calcula- 
ted to  bring  into  ridicule  the  Russian  consul,  it  was  held  irrelevant  to  ask  a 
witness,  on  the  ground  that  the  consul,  by  writing  criticbms,  &c.,  for  the 
newspapers,  made  himself  a  fair  subject  for  such  a  satire  as  the  publication 
complained  of, — whether  "  the  Russian  consul  did  not  attend  at  the  theatre, 
some  years  ago,  and  assist  and  direct  in  getting  up  a  ballet  for  public 
exhibition." 

Where,  on  such  trial,  it  appeared  that  the  person  alleged  to  be  libelled  was 
described  in  the  publication  as  '*  the  representative  of  the  emperor  of  the 
Russias,"  and  not  as  the  '*  Russian  consul ;"  it  was  held,  that  evidence 
was  admissible,  in  support  of  the  averments  in  the  indictment,  to  show 
that  the  publication  applied  to  the  Russian  consul. 

Evidence  of  the  truth  of  the  publication,  to  rebut  the  charge  of  malice,  is 
inadmissible,  unless  a  good  intent  appears  upon  its  face. 

Joseph  T.  Buckingham  was  indicted  for  three  libels  upon 
Alexis  Eustaphieve,  the  Russian  consul  residing  in  Boston,  the 
libels  being  charged  in  three  separate  counts.    In  opening  the 
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cause  for  the  government,  the  county  attorney  stated,  that 
although  in  the  indictment  it  was  averred  that  Mr.  Eustaphieve 
was  the  Russian  consul,  resident  here,  and  duly  accredited,  it 
was  only  introduced  as  a  description  of  his  person,  and  that  it 
was  not  intended  to  urge,  that  the  publications  were  libels  on 
his  official  character. 

Jefferson  Clark,  a  witness  for  the  prosecution,  was  asked, 
whether  he  had  an  interest  in  publishing  the  Galaxy,  his  name 
appearing  at  the  head  of  the  paper  as  the  printer.  To  this 
question  he  demurred.  Thacher,  J.  decided  that  he  was  not 
bound  to  answer  it,  if  the  answer  would  tend  to  criminate  him- 
self, but  that  he  must  answer  every  question  which  related  to 
Mr.  Buckingham's  concern  in  the  publication.  He  was  asked 
by  the  counsel  for  the  defendant,  if,  at  the  time  of  the  first 
publication,  on  September,  1820,  the  defendant  was  not  absent 
from  town,  and  had  no  concern  in  the  publication  of  that  number. 
To  this  question  the  county  attorney  objected,  on  the  ground 
that  the  defendant,  having  been  proved  to  have  been  the  editor 
and  publisher  of  the  paper  generally,  was  legally  answerable  for 
its  contents,  although  he  might  have  had  no  concern  in  that 
particular  number.  Thacher,  J.  decided  that  the  question  was 
proper.  For  if  it  should  appear,  that  the  defendant,  on  leaving 
town,  had  directed  his  servants  to  exclude  the  article  complained 
of,  and  that  it  was  afterwards  inserted  by  them  without  authority, 
and  against  his  orders,  that  fact  would  go  to  the  intent,  and 
would  be  proper  for  the  consideration  of  the  jury. 

John  S.  Ellery,  a  witness  for  the  government,  was  asked, 
"  whether,  in  his  opinion,  the  piece  of  September  1,  1820,  refer- 
red to  the  Russian  consul."  The  defendant's  counsel  objected 
to  this  question,  the  belief  or  opinion  of  the  witness  not  being 
evidence,  and  relied  on  Vanvechten  v.  Hopkins,  (5  Johns.  21 1 .) 
But  the  court  allowed  the  question  to  be  put,  because,  although 
the  belief  of  the  witness  alone  would  avail  nothing,  yet  lie 
would  be  bound  to  state  the  facts  on  which  his  belief  was 
founded,  which  would  be  proper  to  go  to  the  jury.     This 
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evidence  was  not  to  prove  an  innuendo,  but  the  averment  that 
the  defendant  published  the  piece  of,  and  concerning  the  Rus- 
sian consul. 

The  county  attorney  then  proceeded  to  read  the  publications 
complained  of  as  libellous.  The  counsel  for  the  defendant  ob« 
jected  to  the  reading  to  the  jury  of  the  piece  in  the  Galaxy  of 
November  7, 1823,  which  was  the  second  libel  complained  of,  on 
the  ground  of  a  material  variance.  The  word  "evening," 
which  is  in  the  original  publication,  is  omitted  in  the  indict- 
ment after  the  word  "  Tuesday." 

Thacher,  J.  In  pronouncing  the  judgment  of  the  court  in 
the  case  of  Rex  v.  Beach,  (Cowper's  Rep.  229)  on  an  applica- 
tion for  a  new  trial,  in  an  indictment  for  perjury  in  an  affidavit, 
upon  the  ground  of  a  material  variance  between  the  affidavit 
and  the  indictment,  the  letter  s  being  left  out  in  the  word  "  un- 
derstood ;"  Lord  Mansfield  says,  "  we  have  looked  into  all  the 
cases  on  this  subject ;  some  of  which  go  to  a  great  degree  of 
nicety  indeed.  The  true  distinction  seems  to  be  taken  in  the 
case  of  The  Queen  v.  Drake,  (2  Salk.  660,)  which  is  this,  "  that 
where  the  omission  or  addition  of  a  letter  does  not  change  the 
word,  so  as  to  make  it  another  word,  the  variance  is  not  ma- 
terial. To  be  sure,  a  greater  strictness  is  required  in  criminal 
prosecutions  than  in  civil  cases  ;  and  in  the  former  the  defend- 
ant is  allowed  to  take  advantage  of  nicer  exceptions." 

Dr.  Drake's  case,  which  is  thus  recognized  with  so  much 
respect  by  the  court  of  King's  Bench,  was  an  information 
for  a  libel,  in  which  it  was  undertaken  to  set  forth  the  libel 
<^  according  to  the  following  tenor,"  and  in  setting  forth  a  sen- 
tence of  the  libel,  it  was  recited  with  the  word  "  nor  "  instead 
of  "  not ;"  but  it  is  added,  that  the  sense  was  not  altered  thereby. 
The  first  point  decided  by  the  court  in  this  case,  was  that  the 
word  tenor  means  a  transcript  or  a  true  copy.  In  the  second 
place  it  was  held,  that  this  was  not  a  tenor  by  reason  of  the 
variance,  for  "not"  and  "nor"  are  different — different  in 
grammar  and  different  in  sense.    And  Powys,  J.  held,  as  to  the 
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point  where  literal  omissions,  &c.  would  be  fatal,  that  where  a 
letter  omitted  or  changed  makes  another  word,  it  is  a  fatal 
variance.  Otherwise,  where  the  word  continues  the  same.  In 
the  last  place.  Holt,  C.  J.  said,  that  in  pleading  there  were  two 
ways  ofdescribingalibel,  or  other  writing,  by  the  words,  or  the 
sense.  1 .  By  the  words,  as  if  you  declare  of  a  libel,  '^  the  tenor  of 
which  is  as  follows,"  or  '^  in  the  words  following,"  you  describe 
it  by  its  particular  words,  of  which  each  is  such  a  mark,  that  if 
you  vary,  you  fail  in  making  good  their  description.  Or,  3. 
You  may  describe  it  by  its  sense  and  meaning.  Thus  it  is  a  good 
information  to  show,  that  the  defendant  made  a  writing,  and 
therein  said  so  and  so,  in  which  case  exactness  in  words  is  not 
so  material,  because  it  is  described  by  the  perfect  substance  of  it. 

I  apprehend  that  the  principle  of  Drake's  case  is  applicable  to 
the  present  question.  What  is  undertaken  to  be  done  in  this 
third  count  of  the  indictment  ?  To  set  forth  the  libel  ^^  in  the 
following  false,  scandalous  and  defamatory  words,"  which  is  in 
effect  to  set  forth  the  tenor,  or  a  true  copy  of  them.  In  this 
recital,  the  word  ''  evening  "  is  omitted.  It  was  justly  said  by 
the  counsel  for  the  defendant,  that  ''  Tuesday  "  includes  both 
day  and  evening;  whereas  the  writer  by  using  the  word 
'^ evening"  meant  to  limit  himself  to  that  part  of  the  day. 
The  rule  of  law  is  strict,  and  applies  to  words  as  well  as  to 
sentences.  We  must  adhere  to  strict  rules.  This  is  not  unrea- 
sonable, where  it  is  easy  to  be  correct ;  and  it  is  required,  that 
the  court  may  see  upon  the  record  the  whole  matter  which  is 
charged  as  a  libel.  I  am  of  opinion  that  the  variance  is  fatal, 
and  therefore  the  piece  cannot  be  read  to  the  jury. 

After  this  decision,  the  county  attorney,  entered  a  nollt 
prosequi  as  to  the  third  count. 

The  ground  of  defence  relied  on  as  to  the  second  count  was 
this.  The  defendant,  as  printer  and  conductor  of  a  newspaper, 
is  a  public  man.  The  Russian  consul,  as  soon  as  he  arrived  in 
this  country,  fourteen  years  ago,  busied  himself  in  the  amuse- 
ments of  the  country,  and  wrote  critiques  on  the  performances  of 
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the  theatre,  and  on  various  other  matters  of  taste.  He  also 
wrote  some  pieces  in  the  papers,  which  were  even  of  «a  libellous 
character.  He  was  an  author,  attempted  to  write  in  English, 
and  thereby  made  himself  a  public  man,  and  a  fit  subject  for 
satire  and  ridicule.. 

John  Parker  was  called  as  a  witness  by  the  defendant,  and 
was  asked  "  if  the  Russian  consul  did  not  attend  at  the  theatre, 
some  years  ago,  and  assist  and  direct  in  getting  up  a  ballet  for 
a  public  exhibition."  To  this  question,  the  county  attorney 
objected,  on  the  ground  of  its  irrelevancy.  It  was  argued  at 
length.  The  defendant  relied  much  on  the  case  of  Sir  John 
Cart  V.  Hood  et  ah  (1  Camp.  355.) 

Teacher,  J.  decided  that  this  question  was  not  pertinent  to 
the  issue.  The  government  could  not  be  aware  of  such  inquiry, 
nor  ready  to  meet  it.  It  tends  likewise  to  put  the  Russian  con- 
sul on  trial  for  facts,  calculated  to  reflect  on  him,  and  to  injure 
him,  when  he  is  not  on  trial,  and  cannot  be  presumed  to  be 
ready  to  defend  himself.  He  may  deny  the  fact.  He  may  say 
he  was  out  of  the  country  at  the  time  this  baHet  was  got  up. 
Now  it  would  be  against  all  principle  that  he,  confiding  his 
interest  in  the  inquiry,  should  not  have  notice  of  the  accusa- 
tion, and  be  prepared  to  encounter  it.  But  this  is  not  the 
time  nor  place  for  such  inquiry,  and  the  court  will  not 
admit  it. 

The  court  intimated,  that  from  the  course  of  the  defence 
marked  out  by  the  opening  counsel,  it  seemed  that  it  was  pro- 
posed by  the  defendant  to  ofier  the  truth  in  evidence  as  a  justi- 
fication of  the  libeHous  matter.  But  both  the  counsel  for  the 
defendant  disavowed  any  such  intention.  The  court  then  said, 
suppose  that  all  you  say  of  the  Russian  consul  is  true,  it  does 
not  make  him  a  '^  public  man."  He  did  no  more  than  any 
citizen  might  do,  and  he  is  not  here  seeking  redress  for  a  wound 
inflicted  on  his  consular  character.  The  defendant  has  a  right 
to  argue  on  the  whole  piece,  that  it  was  merely  a  criticism  on  an 
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unfortunate  writer,  and  if  the  jury  consider  it  no  more  than 
legitimate'satire  and  criticism,  it  will  be  a  good  answer  to  the 
charge. 

Austin,  (or  the  commonwealth. 

B.  Gorham  and  S,  L.  Knapp,  for  the  defendant. 

Thacher,  J.  charged  the  jury  as  follows.  The  defendant, 
Mr.  Buckingham,  is  charged  with  the  offence  of  having  com- 
posed, printed  and  published  two  libels  against  Alexis  Eusta- 
phieve,  the  consul  of  his  Russian  majesty,  residing  in  this  city, 
with  the  malicious  intent  to  defame  and  vilify  him,  and  to  bring 
him  into  contempt,  hatred  and  ridicule.  The  first  relates  to  bis 
conduct  as  a  parent,  the  second  to  his  life  and  opinions.  The 
third  count  has  been  withdrawn  since  the  commencement  of 
this  trial,  and  must  be  wholly  disregarded  by  you.  In  legal 
contemplation,  the  two  counts  are  several  indictments.  The 
defendant  may  be  convicted  on  one  and  acquitted  on  the  other ; 
or  you  may  render  a  general  verdict  on  both,  as  you  shall 
finally  consider  yourselves  justified  by  the  law  and  the  evidence. 
It  has  not  been  controverted,  that  the  pieces  complained  of  are 
set  forth  in  the  indictment  correctly.  You  must  be  satisfied, 
before  you  can  find  a  verdict  against  the,  defendant,  that  the 
pieces  which  are  complained  of  were  published  by  him,  that 
they  relate  to  the  Russian  consul,  and  are  libels  upon  him,  and 
that  they  were  published  by  the  defendant,  with  the  malicious 
intent  to  defame  the  Russian  consul,  and  to  bring  him  into 
hatred,  contempt  and  ridicule. 

On  you  devolves  the  duty  ^^  to  decide  at  your  discretion,  by 
a  general  verdict,  both  the  fact  and  the  law  involved  in  this 
issue."  But  in  committing  the  case  to  you,  it  belongs  to  me  to 
expound  to  you,  with  candor  and  simplicity,  the  principles  of 
law  which  are  applicable  to  it,  with  the  view  of  assisting  you 
in  the  performance  of  your  duty,  and  to  enable  you  to  come 
with  confidence  to  a  correct  result.  Trials  of  this  kind  are 
rare,  and  perhaps  from  that  cause  they  excite  a  degree  of  interest, 
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which  is  out  of  proportion  to  the  offence.  But  if  from  any 
cause  you  are  conscious  of  any  undue  interest,  or  feel  any 
prejudice,  you  will  suffer  n^^e  to  caution  you  to  dismiss  them 
from  your  bosom,  as  the  enemies  of  good  judgment.  Though 
this  case,  as  most  other  criminal  prosecutions,  might  have  had 
its  origin  in  the  complaint  of  an  individual ;  yet  you  are  not 
trying  the  complaint  of  an  individual,  but  a  presentment  of 
the  grand  inquest  on  their  oaths,  who  are  bound  by  law  <<  dili- 
gently to  inquire  and  truly  to  present  all  crimes  and  offences 
committed  within  the  body  of  this  county."  This  is  not  there- 
fore a  vindictive  suit  by  the  Russian  consul,  to  recover  damagee^' 
for  wounds  inflicted  on  his  character  and  feelings.  So  far  as 
these  are  concerned,  the  remedy  is  by  a  civil  process  in  another 
court,  and  whatever  may  be  the  event  of  this  prosecution,  the 
personal  injury  and  the  civil  redress  will  in  no  degree  be  affected. 
The  questions,  what  is  a  libel,  and  why  it  is  deemed  a  public 
wrong,  are  answered  in  a  clear  and  satisfactory  manner,  by  our 
supreme  judicial  court  in  the  case  of  the  Commonwealth  v. 
William  Clapj  (4  Mass.  Rep.  163.)  The  opinion  in  that  case 
was  pronounced  by  the  late  Chief  Justice  Parsons,  who  was  a 
most  humane  judge  of  criminal  law,  and  always  gave  to  a  party 
on  trial  the  full  benefit  of  his  learning  and  talents,  to  screen  him 
from  an  ill^al  conviction.  '^  A  libel  is  a  malicious  publication, 
expressed  either  in  printing  or  writing,  or  by  signs  and  pictures, 
tending  either  to  blacken  the  memory  of  the  dead,  or  the  rep- 
utation of  one  who  is  alive,  and  expose  him  to  public  hatred, 
contempt  or  ridicule."  ^^  The  cause  why  libellous  publications 
are  offences  against  the  state,  is  their  direct  tendency  to  a 
breach  of  the  public  peace,  by  provoking  the  parties  injured, 
and  their  friends  and  families  to  acts  of  revenge,  which  it  would 
not  be  easy  to  restrain,  were  offences  of  this  kind  not  severely 
punished."  A  citizen  would  be  very  apt  to  consider  himself 
justified  in  revenging  himself  on  one  who  had  maliciously 
defamed  him,  and  rendered  him  an  object  of  hatred,  contempt 
or  ridicule,  if  the  society  to  which  he  belonged,  did  not  punish 
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the  ofTender.  Our  law  is  not  defective  in  this  particular,  and 
all  pretence  for  private  violence  is  removed.  *'  A  man  appeal- 
ing to  the  public  justice  for  redress  of  an  injury,  must  think 
himself  acquitted  in  his  reputation,  when  he  sees  that  the  state 
resents  as  an  insult  to  itself  a  wrong  done  to  his  person,  property 
or  character."  Private  revenge  for  injuries  received  is  a  viola- 
tion of  that  first  principle  of  society,  by  which  each  member 
agrees  to  give  up  a  portion  of  his  natural  rights,  to  secure  the 
more  perfect  enjoyment  of  the  remainder.  No  man  under  the 
protection  of  the  law,  is  to  be  the  avenger  of  his  own  wrongs. 

It  requires  no  argument  to  prove,  that  a  libellous  publication 
is  not  less  likely  to  produce  violations  of  the  peace,  because  it 
is  founded  in  truth.  And  therefore,  however  it  is,  that  if  a 
man  publishes  an  injurious  truth  of  another,  the  truth  of  the 
publication  will  be  a  justification  in  a  civil  action  for  damages ; 
yet  such  defence  will  not  avail  in  an  indictment  for  a  libel, 
except  in  the  case,  which  arises  from  the  genius  of  our  consti- 
tution, ''of  publications  respecting  candidates  for  a  public  office, 
conferred  by  the  election  of  the  people,  and  of  persons  holding 
a  public  elective  office  ;"  the  people  having  an  interest  in  the 
publication  of  truths  relating  to  their  public  servants.  The 
exception  extends  also  to  the  case  "  of  complaints  to  the  legis- 
lature for  the  removal  of  an  unworthy  officer,"  '  and  to  some 
other  cases,  where  the  purpose  being  first  proved  to  be  justifiable, 
that  is,  done  with  good  motives  and  for  justifiable  ends,  a 
defendant  might  be  permitted  to  give  in  evidence  the  truth  of 
the  words.  I  think  that  this  exception  secures  to  the  public  all 
necessary  intelligence,  upon  all  proper  occasions,  and  would 
protect  printers  in  publishing  facts  relating  to  individuals,  in 
which  the  community  has  an  interest,  in  many  of  those  cases, 
to  which  the  honorable  and  learned  counsel  for  the  defendant 
alluded  in  his  closing  argument,  where  such  publications  should 
not  carry  on  their  front  the  palpable  intention  to  defame. 


I  Lake  V.  King,  (1  Saund.  121.) 
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Considering  the  interest  which  seems  to  be  attached  to  this 
subject,  you  will  permit  me  to  detain  you  for  a  moment  longer, 
on  the  law  of  libel,  which  I  consider  has  been  established  in 
this  commonwealth  on  principles  of  the  highest  wisdom.  The 
great  struggle  in  England  forty  years  ago,  on  this  subject,  arose 
from  the  judges  having  arrogated  to  themselves  the  right  exclu- 
sively to  decide  in  all  cases  the  question,  whether  a  publication 
complained  of  were  a  libel  or  not,  and  from  their  directing  the 
jury  to  pronounce  a  general  verdict  of  guilty  or  not  guilty,  as 
they  should  be  satisfied,  that  the  defendant  did  or  did  not  publish 
the  paper,  and  as  it  was  or  was  not  truly  set  forth.  The  British 
nation  justly  considered  this,  as  stripping  the  subject  of  his 
defence  of  a  trial  by  jury,  and  the  struggle  resulted  in  the  act 
of  3S  Geo.  III.  c.  60,  which  declared  '*  that  on  every  trial  for  a 
libel,  the  jury  sworn  to  try  the  issue,  might  give  a  general  ver- 
dict of  guilty  or  not  guilty,  upon  the  whole  matter  put  in  issue, 
and  should  not  be  required  or  directed  by  the  court  or  judge 
before  whom  the  trial  was  had,  to  find  the  defendant  guilty, 
merely  on  the  proof  of  the  publication  by  such  defendant  of 
the  paper  charged  to  be  a  libel,  and  of  the  sense  ascribed  to 
the  same  in  the  indictment" 

During  the  debates  on  this  bill  in  the  house  of  lords,  the 
twelve  judges,  upon  a  question  put  to  them,  declared,  ^'  that  the 
truth  or  falsehood  of  the  written  papers  are  not  material  to  be 
left  to  the  jury  upon  the  trial  of  an  indictment  for  a  libel ;  and 
that  it  made  no  difference,  whether  the  epithet  ^  false  '  were  or 
were  not  used  in  it."  The  greatest  lawyers,  statesmen  and 
orators  of  the  English  nation  took  a  part  in  this  interesting  dis- 
cussion. But  they  were  content  to  restore  to  juries  their  right 
of  deciding  both  on  the  law  and  the  fact,  as  it  undoubtedly 
existed  at  the  common  law.  No  one  contended  that,  on  an 
indictment  for  a  libel,  the  truth  of  the  matter  should  be  a 
defence  to  the  charge  ;  and  we  do  not  find  inUhe  statute  itself, 
that  there  is  any  provision  pn  this  point.  And  yet,  gentlemen, 
the  great  Lord  Erskine,  the  champion  of  English  liberty,  of  the 
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rights  of  the  press,  and  of  the  trial  bj  jury,  and  who  has  just 
closed  his  mortal  career,  observed,  in  the  house  of  lords,  upon  a 
solemn  occasion,  so  late  as  the  year  1808,  '^  that  the  law  of  libel 
had  been  brought  as  near  perfection  as  was  perhaps  possible ; 
though  in  earlier  life,  h^  did  not  think  that  the  practice  of  the 
courts  was  right  in  some  points,  yet  he  had  lived  to  see  it  rem- 
edied."    (30  State  Trials,  1344.) 

In  this  commonwealth  the  citizens  enjoy,  in  cases  of  this  de- 
scription, every  privilege,  which  is  secured  to  the  subjects  in 
Great  Britain,  together  with  the  further  right,  that  the  truth 
shall  avail  as  a  justifiable  defence  in  certain  cases,  arising  under 
our  peculiar  political  institutions,  to  which  I  have  before  alluded. 
The  law  on  this  subject  was  settled,  on  great  consideration,  in 
the  case  against  William  Clapy  by  the  supreme  judicial  court, 
to  which  an  appeal  lies  in  all  cases  from  this  court,  and  which, 
by  its  prerogative,  corrects  the  errors  of  all  other  judicial 
tribunals  of  the  commonwealth.  The  decisions  of  that  court 
are  reported  by  a  public  officer,  under  the  authority  of  the 
legislature,  as  the  most  authentic  expositions  of  the  law,  for  the 
purpose  of  diffusing  among  the  citizens,  information  on  subjects 
of  the  greatest  interest.  The  solemn  decisions  of  that  court 
are  considered  as  binding  on  the  several  judges,  at  their  nisi 
prius  terms,  and  on  all  inferior  tribunals.  I  freely  avow,  that  I 
consider  them  as  binding  on  me  generally,  upon  the  principle, 
that  what  is  determined  in  that  court  upon  solemn  argument, 
establishes  the  law,  and  is  a  precedent  for  future  cases  in  that, 
and  in  all  inferior  tribunals.  Eadem  lex  Romaf  eadem  Capua. 
It  is  the  right  of  the  citizens  to  be  governed  by  certain  laws. 
Now  what  certainty  would  there  be  in  the  laws,  if  a  different 
rule  of  interpretation  on  any  subject  should  be  adopted  in  this 
court  from  what  prevails  in  the  supreme  judicial  court  on  the 
same  subject  ?  It  would  at  once  take  from  the  minds  of  the 
citizens  all  confidence  in  the  administration  of  justice  here. 

The  law,  as  it  is  laid  down  by  the  supreme  court  in  Clap^s 
case,  is  not  in  violation  of  the  constitution.    That  instrument 
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18  to  be  construed  so  as  that  itn  various  provisions  may  harmon* 
ize  with  each  other.  While  it  declares,  ^^  that  the  liberty  of 
the  press  is  essential  to  the  security  of  freedom  in  a  state,  and 
ought  not  therefore  to  be  restrained  in  this  commonwealth/' 
it  guaratitees  to  each  citizen  "  life,  liberty,  property  and  char* 
acter."  It  declares,  ^<  that  it  is  essential  to  the  preservation  of 
these,  that  there  be  an  impartial  interpretation  of  the  laws  and 
administration  of  justice ;"  and  it  lays  down,  as  the  first  prin« 
ciple  of  our  government,  <^  that  all  shall  be  governed  by  certain 
laws  for  the  common  good."  How  long  would  ^'  life,  liberty^ 
property  and  character  ^'  be  safe,  and  What  would  be  their  value, 
if  the  press  were  not  under  the  restraints  of  law  ?  The  liberty 
of  the  press  is  not  confined  to  publishing  truth.  It  is  as  laige 
as  human  liberty  is  m  any  other  respect.  We  are  free  to  act,  nor 
has  it  yet  been  thought  an  infringement  of  civiHiberty,.that  we 
are  answerable  for  our  actions  and  liable  to  punishments  for 
violations  of  the  law.  So  the  liberty  of  the  press  consists  in 
the  being  free  to  publish  anything,  true  or  false,  without 
previous  restraint,  subject  only  to  the  control  of  the  law  for 
the  abuses  of  that  liberty. 

Among  the  Romans,  it  was  at  one  period  a  part  of  their 
polity,  to  appoint  a  censor  of  the  public  manners.  Among 
other  high  duties  of  this  officer,  he  had  the  right  to  inspect  the 
public  and  private  character  of  the  citizens,  and  might  degrade 
even  a  senator  from  his  rank,  if  he  rendered  himself  an  object 
of  public  odium  or  contempt.  Modem  governments  have  not 
seen  fit  to  imitate  this  institution.  In  our  commonwealth  no 
individual  may  erect  himself  into  a  sort  of  domestic  tribunal,  to 
try  and  condemn  those,  who  incur  his  disapprobation,  by  any 
nngularity  of  manners,  peculiarity  of  sentiment  or  character,  or 
even  by  any  defect  in  morals.  Nor  may  he  with  impunity 
presume  to  hold  up  his  fellow-citizens  to  public  odium,  contempt 
or  ridicule. 

These  principles  of  law,  handed  down  from  antiquity  and 
qualified  by  our  own  wise  institutions,  have,  I  trust,  governed 
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me  in  deciding  some  very  important  questions,  which  have 
arisen  in|[  the  course  of  this  trial ;  and  it  will  not  be  safe  for 
you,  gentlemen,  to  depart  from  them,  when  you  retire  to  make 
up  your  final  opinion,  let  them  operate  as  they  may,  either  for 
the  government  or  for  the  defendant.  Hard  would  be  the  task 
of  jurors,  and  uncertain  would  be  the  tenure  of  all  our  rights, 
if  the  decision  of  cases  should  depend  on  the  will  of  jurors,  not 
guided  by  the  known  and  established  rules  of  law. 

From  this  general  survey  of  the  law,  you  will  return  with  me, 
gentlemen,  to  the  present  case,  of  which  I  will  endeavor  to 
take  a  summary  view.  And  first,  are  you  satisfied,  from  the 
evidence,  that  the  defendant  published  the  pieces  which  are 
complained  of  as  libellous  ?  Although  the  defendant  is  charged 
with  having  "  composed,  printed  and  published,'^  it  will  be 
sufficient  to  authorize  your  verdict,  if  you  believe  the  fact  of 
publication  merely.  To  this  point  you  have  the  testimony  of 
Jefferson  Clark,  who  says,  that  he  has  been  engaged  in  the 
printing  establishment  of  the  defendant  from  the  year  1817  to 
this  time,  with  the  exception  of  a  short  absence  in  the  year 
1822;  that  the  defendant  is  the  publisher  and  editor  of  the 
New  England  Galaxy ;  that  he  usually  corrects  the  press ;  that 
he,  the  witness,  sometimes,  but  very  rarely,  and  only  in  the 
absence  of  the  defendant,  performs  that  duty.  When  shown 
the  number  of  the  Galaxy  of  September  1,  1820,  which  con- 
tains the  first  article  complained  of,  he  said  that  he  believed  it 
to  be  a  paper,  which  was  printed  in  the  office  of  the  defendant, 
because  it  resembled  the  newspaper  printed  by  him  ;  but  he 
would  not  undertake  to  swear  to  the  identity  of  the  publication. 
He  says,  that  at  and  about  that  time,  the  defendant  was 
detained  at  home,  and  was  a  good  deal  absent  from  the  office, 
being  with  his  family  in  the  country,  who  were  at  that  time 
visited  with  a  domestic  calamity.  But  he  was  in  and  out  of  the 
office,  and  he  left  no  substitute  to  correct  the  proof.  Now  as 
the  paper  was  printed  in  the  office  of  the  defendant,  by  his 
servants,  and  for  his  profit,  and  as  he  has  never  disavowed  it, 
he  is  in  law  answerable  for  the  contents. 
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The  paper  which  contains  the  alleged  libel,  was  purchased  at 
the  defendant's  office  in  September,  1820,  by  Ezekiel  Morse, 
the  servant  of  the  Russian  consul,  and  carried  to  him  and 
marked  at  the  time.  This  fact  alone  is  evidence  of  publication, 
it  being  a  reasonable  and  well  known  principle  of  law,  that  if  a 
man  sells  a  libel  by  his  servant,  it  is  considered  as  evidence  of 
a  publication  by  him,  unless  he  show  that  the  servant  acted 
without  or  against  his  authority.  Books  sold  in  any  shop  or 
vrarehouse,  though  not  immediately  by  the  master,  but  by  his 
servant,  or  one  entrusted  with  the  sale  of  such  books,  is  prima 
facie  evidence,  and  conclusive  to  all  intent  and  purpose  if  not 
contradicted.  Lord  C.  J.  Mansfield,  in  Trial  of  John  AlmoHf 
(20  State  Trials,  842.) 

Jefferson  Clark  likewise  testifies,  that  he  believes  the  number 
of  the  New  England  Galaxy  of  the  date  of  November  30, 
1821,  which  contains  the  second  alleged  libel,  was  published  by 
the  defendant,  being  similar  to  the  newspaper  printed  by  him 
at  that  time.  Nothing  is  shown  from  which  you  may  infers 
that  this  paper  is  not  a  genuine  number  of  the  Galaxy  which 
was  issued  on  that  day. 

Secondly,  are  these  pieces  intended  to  reflect  on  the  Russian 
consul,  and  are  they  libels  ?  As  to  the  second  piece,  both  the 
counsel  for  the  defendant  admit  that  it  was  intended  to  apply 
to  that  gentleman,  and  what  is  so  admitted  requires  no  further 
proof.  The  first  piece  of  evidence  in  relation  to  the  application* 
of  the  piece  of  September  1,  1820,  is  contained  in  the  number 
of  the  ^^  Euter](^iad,"  a  paper  which  was  published  on  the  26th 
of  August  preceding.  In  that  is  contained  an  article  upon 
'^  Miss  Eustaphieve,"  a  daughter  of  the  Russian  consul,  relative 
to  her  extraordinary  talents  as  a  musical  performer,  and  in  ref" 
erence  to  which  article  it  would  seem,  from  a  postscript,  this 
piece  was  written.  It  appears  from  all  the  witnesses,  that  the 
Russian  consul  had  at  that  time  a  daughter  in  her  twelfth  year 
only,  who  was  distinguished  as  a  prodigy  of  musical  talent, 
particularly  for  her  power  of  execution  on  the  piano-forte.     Mr. 
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John  S.  EUery  testified,  that  on  reading  that  piece  at  the  time, 
he  instantly  knew  that  it  referred  to  the  Russian  consul  and 
bis  daughter,  and  that  being  his  friend,  and  having  taken  an 
interest  in  his  family  from  their  first  arrival  in  this  country, 
about  fourteen  years  ago,  he  immediately  carried  the  paper  to 
him,  and  that  it  appeared  deeply  to  wound  his  feelings.  Mr. 
Bryant  P.  Tilden  testified,  that  he  immediately  knew  that  the 
piece  alluded  to  the  Russian  consul ;  that  there  were  no  other 
father  and  daughter  in  the  city  at  that  time,  to  whom  it  could 
refer ;  and  that  it  was  a  subject  of  great  conversation  in  the 
insurance  offices  here,  which  you  know,  gentlemen,  are  places 
of  great  resort,  where  all  news  is  eagerly  detailed,  and  where 
an  article  is  perhaps  not  the  less  likely  to  attract  attention  for 
possessing  something  of  a  domestic  character.  Mr.  Tilden, 
speaking  of  the  talents  of  the  young  lady,  says,  that  the  late 
Dr.  George  K.  Jackson,  a  most  eminent  professor  of  music  in 
this  city,  would  sit  by  her  for  hours,  hearing  her  performance  in 
admiration  of  her  powers  of  execution.  Similar  testimony 
was  given  by  Mr.  William  Coffin.  He  believed  that  the  piece 
could  refer  to  no  one  but  the  Russian  consul,  from  his  avowed 
fondness  for  music,  and  from  the  distinguished  talents  of  his 
daughter,  which  was  a  subject  of  much  conversation  at  that 
time  among  musicians  and  amateurs. 

It  was  attempted,  in  the  defence,  to  show,  that  the  publication 
referred  to  a  Mr.  Lewis,  who,  with  his  children,  two  boys  and  a 
little  girl,  were  in  this  city  a  few  years  since.  Some  witnesses 
have  testified,  that  this  gentleman  had  the  reputation  of  treating 
his  children  with  severity,  and  that  it  was  owing  to  this,  that 
the  boys  had  attained  to  considerable  excellence  on  the  piano- 
forte. If  this  were  true,  gentlemen,  it  would  be  nothing  sur- 
prising, as  we  know,  that  it  is  almost  impossible  to  secure  the 
attention  of  children,  and  that  they  should  attain  to  great 
accuracy  in  any  literary  or  scientific  pursuit  without  perpetual 
watchfulness,  and  the  occasional  application  of  severity.  I 
have  known  some  rare  exceptions  to  this  rule,  but  the  celebrated 
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Dr.  Johnson  acknowledged,  that  he  was  indebted  for  his 
accaracy  in  the  languages  to  the  severfty  of  his  masters.  Mr. 
John  Dodd,  who  was  examined  as  a  witness  for  the  defendant, 
testified  that  the  daughter  of  Mr.  Lewis  never  appeared  in  public ; 
that  the  performances  of  the  boys  were  remarkable  for  children  ; 
but  that  they  were  not  equal  to  Christiani's,  or  what  would  be 
deemed  rare  or  excellent  in  a  professor.  He  further  testified 
that  Mr.  Lewis,  with  his  family,  left  Boston  sometime  in  the 
year  1820,  and  that  on  reading  the  piece  he  did  not  think  it 
could  refer  to  him  and  his  children.  Messrs.  Ellery,  Tilden 
and  Dodd  all  agree  in  the  fact,  that  the  Russian  consul  is  a 
tender  father  and  passionately  fond  of  his  daughter,  as  well  as 
proud  of  her  accomplishments.  And  hence  the  eloquent  counsel 
for  the  defendant  raise  an  argument,  that  this  piece  could  not 
be  intended  to  refer  to  him.  But,  gentlemen,  if  from  the 
evidence,  you  believe  that  the  piece  was  intended  to  refer  to 
him  and  his  daughter,  then  this  fact  will  tend  to  show  the 
disposition  of  its  author,  and  you  may  fairly  infer,  that  he 
meant  to  wound  Mr.  Eustaphieve  in  the  most  susceptible  point. 
For  if  he  is  an  indulgent  father,  it  must  wound  him  the  more 
deeply,  to  be  accused  of  the  want  of  natural  afiection.  But  it 
belongs  to  you  to  weigh  all  the  evidence,  and  if  you  are  not 
satisfied,  that  the  piece  was  meant  to  reflect  on  that  gentleman, 
the  defendant  will  be  entitled  to  an  acquittal. 

Are  the  pieces  complained  of  libels  ?  The  first  is  averred  to 
relate  to  the  conduct  of  the  Russian  consul  as  a  parent  towards 
his  daughter.  It  says,  in  substance,  that  the  musical  superiority 
of  this  young  lady  was  effected  by  the  incessant  drilling  of  a 
cruel  and  heartless  master ;  —  that  her  astonishing  rapidity  of 
fingering  produced  no  effect  on  the  feelings,  except  pity  for  the 
haggard  cheeks  and  feeble  frame  of  the  lifeless  automaton  ;  that 
the  parent  had  subjected  his  daughter  to  daily  drudgery  by 
threats,  promises  and  flattery,  without  alleviating  her  task  by  a 
ray  of  kindness  or  affection,  and  that  all  the  future  prospects  of 
the  child  were  sacrificed  at  the  altar  of  ambition.     He  con- 
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eludes  with  invoking  the  indignation  and  contempt  of  an  en- 
lightened community  upon  the  tyrant.  This  paper  is  in  legal 
contemplation  a  libel,  because  it  exhibits  the  party  intended  as 
a  heartless  monster,  devoid  of  natural  affection,  and  sacrificing 
his  daughter  to  gratify  a  senseless  ambition ;  thus  containing 
that  sort  of  imputation,  which  is  calculated  to  vilify  and  bring  a 
man  into  hatred  and  contempt.  Now  if  you  believe,  that  the 
defendant  meant  in  this  way  to  hold  up  the  Russian  consul  to 
tlie  view  of  the  public,  with  the  malicious  intent  to  bring  upon 
him  the  hatred  of  the  community,  you  will  be  warranted  in  pro- 
nouncing a  verdict  of  guilty. 

You  are  to  judge  of  the  motive,  for  there  is  no  criminality 
without  intention.  Now  where  a  party  has  published  a  paper 
of  this  character  of  another,  he  is  answerable  for  its  legal  effect ; 
'*  a  criminal  intent  from  doing  a  thing  in  itself  criminal,  without 
a  lawful  excuse,  being  an  inference  of  law,"  unless  be  can  nega- 
tive the  malicious  motive.  You  will  therefore  next  inquirCi 
whether  the  defendant  has  succeeded  in  this  part  of  his  defence. 
And  here  you  will  recollect  and  weigh  the  argument  of  the  elo- 
quent counsel  for  the  defendant  on  this  point.  They  have  read 
the  whole  piece  from  which  the  libellous  matter  was  extracted, 
and  they  deny  that  it  refers  to  any  individual.  They  say  that 
according  to  all  the  rules  of  fair  criticism,  it  must  be  interpreted 
to  relate  to  a  school  of  musicians  and  performers,  and  not  to  the 
Russian  consul ;  and  that  it  is  plain,  that  the  object  of  the 
writer  was  to  instruct,  with  a  view  to  correct  and  improve  the 
public  taste. 

Was  the  general  object  of  the  writer  innocent  and  laudable  ? 
If  perceiving  that  undue  praise  had  been  bestowed  on  what  he 
deemed  an  improper  object ;  and  that  it  was  likely  to  introduce 
a  bad  taste  into  the  divine  art  of  music;  or  that  a  senti- 
ment prevailed,  which  was  calculated  to  injure  the  general  edu- 
cation of  young  ladies,  by  taking  off  their  attention  from  the 
useful  branches  of  knowledge,  and  fixing  them  on  the  ornamen- 
tal only,  thus  sacrificing  mind  to  accomplishment ;  if  you  are 
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satisfied,  that  the  general  design  of  the  writer  was  to  discuss 
merely  these  subjects  of  general  interest,  thus  you  may  fairly 
infer  that  his  object  was  innocent  and  laudable.  But  if  in  pros- 
ecuting this  his  lawful  object,  he  has  maliciously  strayed  from  it, 
and  indulged  himself  in  defaming  the  Russian  consul  as  a 
parent,  then  the  general  design  of  the  piece  will  not  excuse  the 
wanton  attack  on  the  feelings  and  character  of  that  gentleman. 

As  to  the  second  piece  complained  of,  I  agree  with  the  coun- 
sel for  the  defendant,  that  it  is  ^^a  rude,  uncouth  and  indecorous 
piec^,  of  which  I  should  prefer  to  be  the  subject  rather  than  the 
author."  We  look  in  vain  to  find  in  it  any  classical  wit,  to  dis- 
guise the  feelings  of  the  author  towards  the  individual  whom  he 
meant  to  satirize.  The  whole  piece  has  been  read  to  you  by 
the  defendant's  counsel,  and  you  are  to  weigh  the  argument 
which  they  have  made,  and  in  which  they  insist  that  it  is  merely 
harmless  wit,  devoid  of  any  malevolent  design.  I  think,  in 
passing  judgment  on  it,  you  may  fairly  consider,  whether  you 
would  feel  wounded  at  finding  yourselves  elevated  into  the  cd- 
umns  of  a  newspaper,  to  be  gazed  at  by  the  passengers,  and  de- 
signated in  the  style,  in  which  it  seemed  good  to  the  ingenious 
author  of  this  piece,  to  display  the  life  and  opinions  of  Mr.  Eus- 
taphieve.  You  are  not  to  resort  to  strained  rules  of  criticism,  or 
to  seek  for  the  meaning  of  vulgar  epithets,  as  was  done  with 
great  ingenuity  and  efiect  by  one  of  the  defendant's  counsel,  in 
the  almost  to  us  unknown  science  of  heraldry.  But  you  are 
to  exercise  your  own  common  sense,  not  imagining  that,  be- 
cause you  are  in  a  court  of  justice,  you  are  to  see  with  other 
eyes,  or  hear  with  other  ears,  or  to  judge  with  other  judgment, 
than  if  you  were  by  your  own  fire-side. 

In  this  piece,  the  author  seems  to  delight  in  the  figure  of  a 
Bear,  and  to  attach  that  appellation  to  Mr.  Eustaphieve.  He 
speaks  of  ^'  the  sign  of  the  Bear  and  Fiddle  "  —  he  speaks  of 
the  Russian  consul  ^<  as  sucking  a  Bear,"  like  Romulus  and 
Remus.  He  speaks  of  ^'  the  dancing  Bear  "  —  '^  the  polar 
Bear "  — "  the  rugged  Russian  Bear,"  and  "  of  a  set-to  be- 
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tween  a  big  Bear  and  a  Dandy."  He  also  alludes  to  his  em«- 
ployments,  as  being  fond  of  music,  of  fishing,  of  writing  in  the 
newspapers,  — and  there  are  some  expressions  of  double  mean- 
ing, which,  if  taken  in  their  vulgar  signification,  are  highly  of- 
fensive. Now,  gentlemen,  weigh  this  in  the  judgment  of  com- 
mon sense  and  common  charity.  If,  on  a  deliberate  view  of  it, 
you  believe  it  was  designed  as  a  piece  of  criticism  on  an  un- 
fortunate author,  as  mere  and  legitimate  satire  with  a  view  to 
correct  the  public  taste,  and  to  prevent  the  writer  from  in- 
dulging his  vein  for  scribbling,  it  was  harmless.  But  if,  on  the 
contrary,  you  believe,  that  it  was  meant  to  represent  the  Russian 
consul  as  an  object  of  contempt  and  ridicule,  to  wound  his 
feelings,  and  to  sport  with  him  in  a  land  of  strangers, — then 
the  laws  of  hospitality  have  been  violated,  as  well  as  the  laws  of 
the  land.  For,  '^  if  any  man  deliberately  and  maliciously  pub- 
lishes anything  in  writing  concerning  another,  which  renders 
him  ridiculous,  or  tends  to  hinder  mankind  from  associating,  or 
having  intercourse  with  him,"  it  is  a  libel. 

Verdict,  guilty  on  the  second  count,  and  not  guilty  on  the 
first. 

Before  sentence,  the  counsel  for  Mr.  Buckingham  addressed 
the  court  on  the  nature  and  extent  of  the  punishment  such  an 
offence  ought  to  receive  ;  they  contended  that  it  did  not  &U 
within  the  several  classes  of  libels,  which  it  had  been  found  ne- 
cessary to  punish  with  severity,  namely,  that  it  was  not  against 
governnlent,  and  of  a  seditious  nature ;  nor  against  a  magis- 
trate, or  one  high  in  office,  whereby  the  public  as  well  as  the  in- 
dividual might  be  injured  ;  nor  one  by  which  the  peace  and 
happiness  of  the  domestic  circle  was  disturbed  ;  but  only  satire, 
carried  a  little  beyond  prescribed  rules.  They  also  contended, 
that  as  the  alleged  libel  was  drawn  from  an  old  publication,  and 
as  time  went  to  the  merits  of  a  libel,  it  certainly  ought  to  go  in 
mitigation  of  punishment.  Much  reliance  was  placed  on  the 
decision  of  the  king's  bench,  on  the  application  of  Sir  Hudson 
Lowe  for  an  information  to  be  granted  against  Mr.  O'Meara, 
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the  author  of  the  account  of  Napoleon  Bonaparte's  exile  at  St. 
Helena  ;  which  was  refused  because  he  had  allowed  a  fifth  edi- 
tion of  the  work  to  appear,  and  more  than  six  months  to  elapse 
before  he  commenced  his  complaint. 

Thacher,  J.  said  that  there  was  a  great  difference  between  an 
application  to  the  king's  bench  for  an  information  in  such  a 
case,  and  an  indictment  found  by  a  grand  jury.  That  court 
could  not,  very  properly,  exercise  their  extraordinary  jurisdic^ 
tion  under  such  circumstances,  but  would  leave  the  party  to  the 
ordinary  redress. 

The  defendant  was  sentenced  to  pay  a  fine  of  one  hundred 
dollars,  and  to  give  sureties  for  his  good  behavior  for  one  year, 
himself  in  five  hundred  dollars,  and  two  sureties  each  in  two 
hundred  and  fifty  dollars.  From  this  judgment  he  appealed  to 
the  supreme  judicial  court.  (See  Commontoealth  v.  Bucking' 
hoMy  post.)^ 


JANUARY  TERM,    1824. 
Commonwealth  v.  John  Woodbury  and   another^ 

Oo  the  trial  of  two  persons  for  having  in  their  possession,  with  intent  to  ntter, 
eoanterfeit  bills,  proof  that  one  of  them  had  in  his  possession,  at  another 
time  and  place,  a  counterfeit  bill  not  mentioned  in  the  indictment,  is  admis- 
sible, to  show  his  gailty  knowledge  that  the  bills  were  counterfeit. 

It  is  no  justification,  on  such  trial,  that  the  bills  were  passed  at  a  gaming 
table. 

The  Bank  of  the  United  States  was  licensed  and  authorized  aa  a  bank  in 
this  commonwealth,  within  the  meaning  of  the  statute  of  1804,  c.  120. 

Under  the  statute  of  1804,  c.  120,  it  should  be  averred  in  the  indictment, 
that  the  defendants  intended  to  injure  and  defraud,  that  being,  by  the 
statute,  a  substantive  part  of  the  offence.     [Rev.  St.  c.  127.] 

*  At  the  trial  of  the  appeal  before  Wilde,  J.  he  allowed  the  defendant 
to  prove,  that  Mr.  Eustaphieve  assisted  in  getting  up  a  ballet  at  the  theatre. 
He  confirmed  the  law  generally  as  laid  down  in  the  municipal  court.  But  the 
jury  did  not  agree  in  finding  a  verdict,  and  the  indictment  .was  taken  from 
them 
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The  prisoners  were  tried  and  convicted  upon  the  act  of  IQOif 
c.  120,  s.  4,  for  having  in  their  possession  four  counterfeit  bask 
bills,  in  the  similitude  of  the  genuine  bank  bills  of  the  United 
States  Bank,  payable  at  their  banking  house  in  Philadelphia, 
knowing  that  they  were  counterfeit,  and  with  the  fraudulent  in- 
tent to  pass  them  as  true.  In  the  second  count,  Uiey  were 
charged  with  having  tendered  two  of  these  bills  in  payment  to 
Timothy  Russell.  A  motion  for  a  new  trial  was  made  by  their 
counsel,  w  hich  was  submitted  to  the  court  without  argument. 

Thacheb,  J.  Wherever  learned  counsel  entertain  a  doubt  of 
th  e  validity  of  proceedings,  I  am  glad  to  have  tlie  questions 
brought  before  the  court  for  deliberate  revision*  As  in  fact 
most  cases  are  here  finally  disposed  of,  I  should  be  sorry,  if 
through  defect  of  faithfulness  in  counsel,  or  of  caution  in  the 
court,  injustice  should  be  done. 

The  first  cause  assigned  in  the  motion  for  a  new  trial  is,  that 
it  was  permitted  to  be  shown  in  evidence  at  the  trial,  that  Hall 
had  in  his  possession,  at  another  time  and  place,  a  certain  other 
counterfeit  bill,  which  is  not  mentioned  in  the  indictment  It 
was  permitted  to  be  shown  at  the  trid,  that  Hall  had  in  his  pos- 
session and  actually  passed,  a  day  or  two  after  he  had  tendered 
the  bills  mentioned  in  the  indictment,  a  certain  other  counter- 
feit bank  bill.  Now  it  was  material  for  the  government  to  prove 
that  the  prisoners  had,  at  the  time,  the  guilty  knowledge  that  the 
bills  were  counterfeit.  To  this  purpose  it  is  usual  and  proper 
to  show  the  conduct  of  the  prisoner  at  the  time,  and  if  it  should 
appear,  that  other  forged  notes  were  in  his  possession,  or  that 
he  had  passed  other  coui\terfeit  bills,  at  and  near  the  same 
time,  all  these  facts,  with  all  other  circumstanced,  are  to  be  con- 
sidered by  the  jury,  who  will  decide  whether  the  defendant  had 
knowledge  of  the  forgery,  and  was  a  fraudulent  dealer  in  the  ar- 
ticle. This  principle  of  evidence  was  deliberately  settled  at 
the  Old  Bailey,  before  Lord  Ellenborough  and  the  other  judges 
of  the  K.  B.  in  1804,  in  the  case  of  tlw  Kirig  v.  Wylie,  (1  New 
Rep.  92.) 
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The  second  cause  assigned  for  a  trial  is>  ''  that  the  bills  were 
passed  at  a  gambling  table."  The  fact  proved  was,  that  while 
Timothy  Rupell  and  the  prisoners  were  playing  cards  at  a 
gaming  table,  Rupell  changed  for  them  the  bills  mentioned  in 
the  indictment,  giving  to  them  good  bills  in  exchange.  It  is 
no  less  a  crime  for  a  person  to  have  a  forged  bill  in  possession 
at  a  gaming  table  with  intent  to  pass  it  as  true,  than  at  any  other 
place.  The  question  is  not  on  the  validity  of  a  gaming  contract, 
but  whether  a  man  may,  at  any  time,  at  any  place,  or  under 
any  circumstances,  have  counterfeit  bills  in  his  possession,  know* 
ingly,  and  with  intent  to  pass  them  as  true.  I  know  of  no 
privilege  which  a  gaming  lable  confers,  to  protect  a  dealer  in 
forged  paper  from  the  consequences  of  his  fraudulent  purposes. 

The  third  reason  assigned  in  the  motion  is,  that  the  prisoner, 
being  charged  with  uttering  and  tendering  in  payment  twocoun^ 
terfeit  bills,  purporting  to  be  signed  in  behalf  of  the  president, 
directors  and  company  of  the  Bank  of  the  United  States,  ''the 
same  being  a  corporation  by  law  licensed  and  authorized  as  a 
bank  within  this  commonwealth,"  were  yet  convicted,  although 
the  bills  purported  to  have  been  issued  by  a  corporation  at  Phil- 
adelphia, in  the  state  of  Pennsylvania,  and  payable  there. 

The  second  count  of  the  indictment  is  founded  on  the  2d 
and  3d  sections  of  the  act  of  1804,  c.  120,  by  which,  if  any  per- 
son shall  utter  or  tender  in  payment  as  true,  any  bank  bill, 
signed  in  behalf  of  any  company  or  corporation  by  law  licensed 
and  authorized  as  a  bank  within  this  commonwealth,  with  the 
intent  to  injure  or  defraud  any  body  politic  or  corporate,  or  any 
person  or  persons,  he  shall,  on  conviction,  be  punished  as  is  therein 
directed.  The  Bank  of  the  United  States,  mentioned  in  the  in- 
dictment, was  established  by  a  law  of  congress,  and  must  be 
considered  as  established  in  all  the  states,  and  consequently 
licensed  and  authorized  by  law  as  a  bank  within  this  common- 
wealth. But  this  count  of  the  indictment  is  defective  in  not 
averring  whom  the  defendants  intended  to  injure  and  defraud 
that  being,  by  the  statute,  a  substantive  part  of  the  offence.     Nb 
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judgment  can  be  rendered  on  this  coant  of  the  indictment,  by 
reason  of  this  defect,  and  the  judgment  thereon  must  be  ar- 
rested.* The  first  count  of  the  indictment  is  founded  on  the 
4th  section  of  the  same  act,  which  declares  that  if  any  person 
shall  have  in  his  possession,  within  this  state,  any  counterfeit 
bill,  in  the  similitude  of  the  bills  or  notes  payable  to  the  bearer 
thereof,  issued  by  or  for  any  banking  company,  which  is  or  shall 
be  established  within  this  state,  or  in  any  other  part  of  the  Uni- 
ted States,  for  the  purpose  of  rendering  the  same  current  as  true, 
or  with  the  intent  to  pass  the  same,  knowing  the  same  to  be  coun- 
terfeit, every  such  person  shall  sufier  the  penalty  which  is  therein 
provided.  The  description  of  the  offence  in  this  count  is  in 
the  words  of  this  law,  except  that  it  is  averred,  *^  that  the  bank 
is  a  banking  company  only,  established  by  law  within  the  United 
States." 

The  Bank  of  the  United  States  being,  as  I  have  before  slated, 
established  in  this  commonwealth  and  in  all  the  other  states  of 
the  Union,  I  have  no  doubt  that  the  offence  is  legally  described 
in  the  first  count,  and  that  it  is  my  duty  to  render  a  judgment 
thereon,  and  to  overrule  the  motion  for  a  new  trial. 

1  Where  an  evil  intent  accompanying  an  act  is  necessary  to  constitute  such 
act  a  crime,  the  intent  must  be  alleged  in  the  indictment  and  proved  ;  though 
it  is  sufficient  to  allege  it  in  the  prefatory  part  of  the  indictment.  But  when 
the  act  is  in  itself  unlawful,  the  law  infers  an  evil  intent,  and  the  allegation  is 
matter  of  form,  and  need  not  be  proved.    King  ▼.  Phillipi,  (6  East,  4G4.) 


THACHER'S  CRIMINAL  CASES.  51 


CommoQwealth  v.  Buckingham. 


MARCH  TERM,   1824. 

Commonwealth  v.  Joseph  T.   Buckingham. 

Where,  on  the  trial  of  an  indictment  for  a  newspaper  libel  upon  the  Russian 
consul,  the  libellous  piece  described  the  person  as  ''the  representative  of 
the  emperor  of  the  Russias,"  without  naming  the  Russian  consul,  or 
stating  that  such  representative  resided  in  Boston  ;  it  was  held,  that  evi- 
dence to  prove  the  averment  in  the  indictment,  that  the  consul  was  the 
person  referred  to,  was  admissible. 

On  the  trial  of  an  indictment  for  a  libel,  which  represented  a  person  as  having 
conducted  disgracefully  at  a  ball,  it  was  held,  that  evidence  of  the  circum- 
stances which  occurred  at  the  ball,  to  rebut  the  allegation  of  malice  in  the 
indictment,  was  inadmissible. 

The  defendant  was  indicted  for  a  libel  on  Alexis  Eustaphieve, 
found  at  the  February  term  of  this  court.  It  was  a  new  indict- 
ment on  the  piece^  which  was  contained  in  the  third  count  of  the 
indictment,  which  was  tried  at  the  January  term.  {Ante,  p.  29.) 
Owing  to  a  defect  in  the  recital,  that  count  failed  at  that  time, 
and  the  county  attorney  entered  a  n^lle  prosequi  at  the  trial  and 
before  the  verdict  was  rendered.  No  exception  was  taken  on 
account  of  the  former  indictment.  It  was  admitted,  that  the 
defendant  was  the  editor  and  publisher  of  the  New  England 
Galaxy,  in  which  the  piece  was  published  November  7,  1823. 
The  county  attorney  read  the  piece,  and  there  proposed  to  leave 
the  case,  without  examining  any  witnesses.  Some  conversa- 
tion then  took  place  between  the  counsel  on  the  question, 
whether  the  government  had  offered  sufficient  evidence  to 
prove,  that  the  libel  related  to  the  Russian  consul.  The  county 
attorney  thought  that  the  piece  itself  contained  sufficient  to 
prove  that  fact.  The  counsel  for  the  defendant  said  that  the 
Russian  consul  was  not  named  in  the  piece,  that  he  was  not  in 
that  capacity  the  representative  of  the  emperor  of  the  Russias, 
being  the  terms  used  in  the  piece,  and  that  it  did  in  fact  more 
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properly  apply  to  the  Russian  ambassador,  Baron  Tieul,  at 
Washington,  than  to  him,  and  that  it  was  not  competent  to  go 
into  any  evidence  to  prove  that  the  piece  related  to  Mr.  Eusta- 
phieve.  The  judge  decided  that  the  government  might  prove 
their  averments,  and  that,  as  they  had  averred  that  Mr.  Eusta- 
phieve  was  the  Russian  consul  residing  in  Boston,  duly  accred- 
ited by  the  government  of  the  United  States,  and  that  he  was 
present  at  an  exhibition  ball,  given  by  Messrs.  Parks  and  La- 
basse,  at  Concert  Hall,  it  was  undoubtedly  competent  and  ma- 
terial for  the  government  to  prove  those  facts,  if  they  choose  so 
to  do. 

John  S.  Ellery,  called  as  a  witness,  said,  that  he  was  present 
at  the  ball,  that  the  Russian  consul  was  likewise  there,  that  no 
other  person  having  an  official  character  under  the  Russian 
government  was  present,  and  that  Mr.  Eustaphieve  had  acted 
in  the  office  of  Russian  consul  for  fourteen  years,  residing,  dur- 
ing that  time,  in  Boston.  The  judge  then  asked  if  it  was  ad- 
mitted, that  he  was  duly  accredited  as  a  consul,  as  that  was  al- 
leged in  the  indictment.  And  thereupon  the  exequatur  of  Mr. 
Eustaphieve,  dated  September  7,  1 809,  signed  by  President 
Madison,  was  read.  The  witness  further  stated  that  there  was 
a  disturbance  during  the  ball,  that  Mr.  Labass^  being  igno- 
rant of  the  English  language,  requested  Mr.  Eustaphieve  to  in- 
terpret for  him,  on  which  account  Mr.  Eustaphieve  interested 
himself,  at  the  time,  in  his  behalf,  and  that  he  was  no  other- 
wise concerned  in  the  affair,  than  as  the  friend  and  interpreter 
of  Mr.  Labasse,  who  felt  himself  injured  at  the  time.  Other 
facts  in  the  testimony  of  this  witness  will  appear  in  the  charge 
to  the  jury. 

James  T.  Austin^  for  the  commonwealth. 

Benjamin  Gotham  and  Samuel  Zr.  Knapp,  for  the  defendant. 

S.  L.  Knapp,  in  opening  for  the  defence)  insisted  that  the 
piece  was  a  mere  harmless  account  of  a  public  ball,  and 
of  the  occurrences  of  the  evening,  and  that  in  consequence 
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of  a  disturbance  which  occurred  there^  the  defeDdant  pub* 
lished  in  his  paper  the  piece  complained  of,  without  jnalice, 
and  with  such  observations  only  as  the  circumstances  merited ; 
and  then  offered  to  prove  the  circumstances,  in  order  to  rebut 
the  pretenceof  malice.  This  was  objected  to  by  the  county 
attorney,  and  the  admissibility  of  the  evidence  was  argued  at  much 
length  by  him  and  by  Mr.  Gorham.  Mr.  Gorham  disavowed  the 
intention  of  proving  these  facts  as  a  justification  of  the  libel,  but 
offered  them  only  to  rebut  the  chaige  of  malice,  and  he  insisted 
timt  for  the  court  to  reject  the  evidence  was  to  usurp  the  pre- 
rogative  o(  the  jury,  and  to  decide  upon  the  effect  of  evidence. 
He  aigaed  that  if  the  evidence  was  rejected,  it  would  follow 
that  to  publish  that  a  person  had  been  convicted  of  a  crime,  as 
murder  or  buiglary  for  instance,  would  be  a  libel,  even  if  it 
were  true  ;  for  the  party  would  not,  on  a  trial,  be  permitted  to 
show  the  truth  of  the  fact 

Teacher,  J.  I  do  not  consider  that  in  deciding  this,  I  shall 
interfere  with  the  prer(^ti\'e  of  the  jury.  It  is  the  undoubted 
right  of  the  court  to  decide  on  what  is  evidence,  and  it  belongs 
to  the  jury  to  judge  of  the  effect  of  evidence  after  it  has  been 
admitted.  The  defendant  undertakes  to  justify  the  publication, 
on  the  ground  that  the  subject-matter  was  of  a  public  nature, 
which  was  rightfully  communicated  to  the  public,  and  that  it 
called  for  such  remarks  as  are  contained  in  the  piece.  Or 
rather,  he  offers  to  prove  that  the  publication  was  for  a  justifia- 
ble purpose  and  not  malicious,  nor  with  intent  to  defame,  by 
showing  the  circumstances  which  occurred  at  the  time.  The 
public  may  have  an  interest  in  a  publication  on  account  of 
the  individual  concerned,  or  on  account  of  the  subject-matter. 
The  individual  may  be  a  public  ofiicer,  or  a  candidate  for  a 
public  ofllice,  and  the  piece  may  relate  to  the  public  service.  It 
may  relate  to  one  who  has  been  convicted  in  the  due  course  of 
public  justice  of  an  infamous  crime,  or  to  one  charged  with  an 
infamous  crime,  as  murder,  burglary,  or  swindling,  and  who 
may  have  fled  from  justice.    The  public  may,  in  such  case,  be 
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properly  called  on  by  advertisement  or  otherwise,  to  assist  in  ar- 
resting the  fugitive  and  in  bringing  him  to  justice.  And  where 
such  good  intent  appears  on  the  face  of  a  publication,  evidence 
of  the  truth  of  the  fact  is  admissible  to  rebut  the  charge  of 
malice. 

The  decision  of  this  motion  must,  I   think,  depend  on  the 
question,  whether  the  public  appears  to  have  such  an  interest  in 
this  case  as  to  warrant  the  inquiry.    The  subject  of  the  piece  is 
<'an  unpleasant  and  disgraceful  disturbance,' '  as  it  is  called, 
which  occurred  at  an  exhibition  ball,  given  at  Concert  Hall,  in 
this  city.     If  it  was  of  a  public  nature,  and  the  community  had 
an  interest  in  it,  it  was  because  of  the  occasion,  or  of  the  place. 
The  occasion  was  a  voluntary  assemblage  of  persons  for  the 
amusement  of  dancing  —  the  place  was  a  licensed  inn.     Now, 
what  interest  have  the  public  in  the  details  of  this  scene  ?     If 
any  crime  was  committed  there,  it  may  be  investigated  like 
other  crimes,  committed  in  any  other  place.     Suppose  that  an 
individual  had  intruded  himself  improperly  into  the  company, 
or  had  forfeited  his  right  to  continue  there  by  any  improper 
conduct.     The  managers,  after  requesting  him  to  retire,  and  his 
refusal,  might  have  turned  him  out  by  force,  leaving  it  to  him, 
if  he  confessed  himself  injured,  to  bring  his  action  for  redress. 
If  there  was  any  disorder,  which  was  not  the  subject  of  legal  re- 
dress or  inquiry  ;  if  any  one,  for  example,  acted  unbecoming  his 
character  as  a  gentleman,  or  of  his  rank  and  standing  in  society ; 
let  such  an  individual  suffer  the  natural  consequence  of  his 
conduct  in  the  silent  loss  of  reputation ;   but  I  do  not  know, 
that  the  public  has  such  an  interest  in  it,  as  that  it  called  for, 
or  would  justify,  a  libellous  piece  in  a  newspaper.     Suppose 
that  we  should  now  institute  an  inquiry  into  all  the  circumstan- 
ces which  occurred  at  this  ball.     Some  manifest  inconveniences 
would  arise.     There  were  present  between  two  and  three  hun- 
dred persons,  ladies,  gentlemen  and  children.     We  cannot  limit 
our  inquiry  to  what  was  said  or  done  by  Mr.  Eustaphieve.     It 
will  be  equally  proper  and  necessary  to  inquire  what  was  said  or 
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done  by  each  indiyidual  who  was  present.  Because  the  scene 
consists  of  all  that  was  said  and  of  all  that  was  done  by  each  in- 
dividual who  was  present.  It  is  said  in  the  piece,  that  there  was 
a  disgraceful  disturbance,  the  history  of  which  would  not  do 
honor  to  the  parties  concerned.  Who  is  to  be  censured,  and 
who  is  to  be  approved,  is  wholly  uncertain.  But  this  we  know, 
that  the  conduct  of  two  hundred  individuals,  who  are  not  on 
trial,  who  are  not  present,  who  have  no  notice  of  the  question, 
and  whose  reputation  niay  be  affected,  would  in  this  way  be 
made  a  subject  of  solemn  investigation  in  a  court  of  justice.  I 
am  of  opinion,  that  such  inquiry  would  be  unprecedented,  and 
that  it  would  shock  the  good  sense  even  of  persons  not  learned 
in  the  law  ;  much  more  would  it  offend  the  legal  discernment  of 
all  who  are  acquainted  with  its  humane  and  wise  principles. 

'^  I  take  it  to  be  clear  law,  says  Bayley,  J.  in  the  trial  of  Sir 
Francis  Burdett,  (4  Bam.  &  Aid.  324,)  that  if  a  libel  contain 
matters  imputing  to  another  a  crime  capable  of  being  proved," 
(and  I  think  the  rule  equally  extends  to  a  libel,  imputing  to  an- 
other disgraceful  conduct  in  hisr  office  or  as  a  private  person,) 
<<  you  are  not  at  liberty  at  the  time  of  the  trial,  to  give  evidence 
of  the  truth  of  those  imputations.  And  this  \b  founded  on  a 
wise,  wholesome  and  merciful  rule  of  law ;  for  if  a  party  has 
committed  such  an  offence,  he  ought  to  be  brought  to  trial  fairly 
and  without  any  prejudice  previously  raised  in  the  minds  of 
the  public  and  the  jury.  The  proper  course,  therefore,  is  to  in- 
stitute direct  proceedings  against  him,  and  not  to  try  the  truth 
of  his  guilt  or  innocence  behind  his  back,  in  a  collateral  issue  to 
which  he  is  no  party."  The  indictment  against  Sir  Francis 
Burdett  was  for  a  seditious  libel,  in  which  he  was  charged  with 
attempting  to  excite  discontent  among  the  subjects  and  soldiers 
of  the  king,  and  to  excite  them  to  hatred  of  the  government. 
In  the  libel  he  represented  that  divers  subjects  of  the  king,  men 
and  women,  had  been  inhumanly  cut  down  by  the  dragoons  at 
Manchester.  At  the  trial,  the  defendant  offered  to  prove  the 
conduct  of  the  troops  at  the  time  alluded  to^  or  in  other  words, 
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to  prove  the  truth  of  the  allegation.  But  the  evidence  was  re^ 
fused,  and  the  judges  of  the  King's  Bench,  although  they  differed 
on  other  points  of  law  decided  at  the  trial,  unanimously  approved 
the  rejection  of  this  evidence.  And  even  after  the  conviction  of 
that  defendant,  when  brought  up  to  receive  judgment,  affidavits 
offered  in  mitigation  of  the  sentence,  containing  proof  of  the 
truth  of  the  facts  charged  in  the  piece,  were  refused  by  the 
whole  court,  because  they  said,  if  affidavits  are  admitted  on  one 
side,  they  must  admit  them  on  the  other,  and  so  they  would  in* 
cidentally  try  individuals  for  a  crime  who  were  not  on  trial. 
The  principle  of  this  decision  applies  to  this  question.  If  we 
should  go  into  this  inquiry,  we  should,  in  reality,  be  trying  in* 
dividuals  for  disgraceful  conduct,  affecting  their  character  at 
least,  where  those  individuals  are  not  on  trial.  And  as  nothing 
is  more  clear  to  my  mind,  than  that  the  character  of  an  individ- 
ual may  not  be  attacked,  except  in  a  court  of  justice  when  he 
has  had  due  notice  of  the  charge,  and  a  fair  opportunity  to  defend 
himself,  I  cannot  admit  the  evidence  which  is  now  offered  by 
the  defendant. 

Mr.  Gorham  then  made  the  closing  argument  for  the  defence, 
and  Mr.  Austin  for  the  government. 

Thacher,  J.  then  addressed  the  jury  substantially,  as  follows  : 
This  is  a  charge  against  the  defendant,  for  publishing  a  mali- 
cious libel  on  the  character  and  conduct  of  Alexis  Eustaphieve, 
the  consul  of  his  Russian  majesty,  duly  accredited  and  residing 
in  this  city.  The  intent  alleged  is,  that  it  was  with  the  design 
to  injure  and  vilify  him,  as  well  in  his  office  as  in  his  general 
good  name  and  estimation,  and  to  have  it  believed  that  he  had, 
upon  a  certain  occasion,  conducted  himself  in  a  disgraceful 
manner.  The  indictment  contains  a  second  count,  in  which 
the  same  piece  is  charged  to  have  been  published  by  the  defend- 
ant, with  the  design  that  it  should  be  believed  that  the  Russian 
consul  had  conducted,  upon  a  certain  occasion,  in  a  manner 
unworthy  of  his  said  official  station  of  consul,  by  engaging  in 
brawls  and  quarrels  with  persons  of  low  character,  and  that  it 
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should  be  believed^  that  he  was  unworthy  to  hold  and  sustain 
that  office  and  station.  You  are  constituted,  in  this  case,  the 
judges  both  of  the  law  and  the  fact.  If  the  piece  complained 
of  should  not  in  your  estimation  be  a  libel,  —  if  the  defendant 
did  not  publish  it,  or  if  it  does  not  relate  to  the  Russian  consul ; 
the  defendant  must  be  acquitted.  And  although  you  should 
be  satisfied  of  these  several  facts,  yet,  as  the  essence  of  the 
crime  consists  in  a  malicious  motive,  if  you  should  find  that 
the  act  of  the  defendant  was  free  from  such  motive,  he  must  be 
acquitted.  But  it  is  not  necessary  that  you  should  be  satisfied, 
that  the  piece  was  published  with  all  the  evil  motives  which 
are  alleged  in  the  indictment.  If  you  believe  that  the  libel  was 
designed  to  vilify  the  Russian  consul  as  an  individual  only,  and 
to  bring  him  into  contempt  and  hatred,  you  will  be  authorized 
to  find  a  verdict  against  the  defendant  on  the  first  count  only. 
But  if  you  should  believe,  that  it  was  published  with  the 
malicious  design  to  injure  the  Russian  consul  in  his  office  also, 
and  to  cause  it  to  be  believed  that  he  was  unworthy  to  retain 
it ;  then  it  will  be  your  duty  to  find  a  general  verdict.  In  this, 
as  in  all  other  criminal  accusations,  the  burden  is  on  the  govern- 
ment to  prove  the  defendant's  guilt.  If,  after  a  full  review  of 
the  case,  that  should  remain,  doubtful  in  your  minds,  then  that 
doubt  is  to  operate  in  favor  of  the  defendant's  innocence,  and 
he  will  be  entitled  to  your  verdict  in  his  favor.  Though  accused 
of  a  crime,  his  conduct  is  to  be  weighed  in  the  judgment  of 
charity,  by  that  golden  rule,  which  we  should  wish  and  expect, 
in  like  case,  should  be  applied  to  our  own  conduct. 

As  to  the  fact  of  publication,  that  is  conceded  by  the  defend- 
ant. Was  it  intended  to  apply  to  the  Russian  consul  ?  In 
addition  to  what  appears  in  the  piece  itself,  you  have  the 
testimony  of  Mr.  Ellery,  who  says,  that  in  an  interview  with 
the  defendant  in  January  last,  he  admitted  that  it  was  intended 
to  apply  to  the  conduct  of  the  Russian  consul,  upon  the  occa- 
sion which  is  referred  to  in  the  piece. 

In  considering  whether  the  piece  is  a  libel,  you  will  read  it 
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with  attention,  and  apply  to  it  the  plain,  unbiased  judgment  of 
your  understanding.  '^  The  technical  definition  of  the  crime  of 
libel  is,  that  it  is  an  excitement  to  a  breach  of  the  peace,  by 
means  of  a  written  instrument,  containing  matter  injurious  to 
the  fame  and  character  of  another."  Is  this  piece  injurious  to 
the  fame  and  character  of  the  Russian  consul  ?  It  begins  with 
paying  a  compliment  to  the  performances  of  the  pupils,  and  to 
the  skill  and  fidelity  of  their  instructors.  It  proceeds  to  speak 
of  a  communication  which  the  editor  had -received,  giving  the 
^^  details  of  an  unpleasant  and  disgraceful  disturbance,  which 
occurred  in  the  course  of  the  evening,  the  history  of  which 
would  not  do  honor  to  the  parties  concerned."  So  that  the 
writer  was  aware,  that  he  was  upon  a  subject  of  delicacy  afiect- 
ing  the  characters  of  other  persons.  Mr.  Eustaphieve  is  then 
introduced  under  the  description  of  "  the  rugged  Russian  bear," 
as  being  a  conspicuous  actor  in  the  scene,  ^<  in  consequence  of 
his  attempting  to  jump  with  his  cocked  hat  and  all,  down  the 
throat  of  one  of  his  opponents."  He  then  says,  that  it  was 
best,  at  that  time,  not  to  express  an  opinion  on  the  subject,  but 
to  leave  it  to  him,  '^  who  while  he  is  the  representative  of  the 
great  autocrat  of  all  the  Russias,  &c.,  does  not  deem  it  a  dero- 
gation from  the  dignity  of  his  high  vocation,  to  become  a  party 
in  the  quarrels  of  dancing-masters  and  fiddlers."  Thus  bring- 
ing the  details  of  this  scene  into  direct  connection  with  the 
office  which  he  held,  and  leaving  it  to  be  inferred,  that  though 
he  was  the  representative  of  the  Emperor  Alexander,  he  was 
yet  a  party  in  the  quarrels  of  dancing-masters  and  fiddlers. 

Now  it  is  for  you  to  judge,  whether  this  piece  has  the  ten- 
dency, which  the  indictment  alleges,  to  degrade  the  Russian 
consul  in  public  estimation  as  a  man,  and  to  affect  his  standing 
in  his  office.  Consuls  are  persons  appointed  by  the  sovereign 
of  a  state,  to  reside  in  foreign  ports,  for  the  purpose  of  taking 
care  of  the  commercial  interests  of  his  subjects  transacting 
business  there.  They  are  usually  persons  of  known  probity 
and  commercial  intelligence,  and  are  expected  to  understand 
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not  only  the  laws  and  rights  of  their  own  country,  but  the  laws 
and  customs  of  the  place  where  they  are  appointed  to  reside. 
It  is  their  duty  to  aid  and  protect  their  fellow  subjects,  and  to 
advise  and  assist  them  in  all  cases  wherein  their  rights  or 
interests  may  be  concerned.  The  affairs  of  trade,  and  the 
interests,  rights  and  privileges  of  merchants  and  seamen  in 
foreign  countries,  are  ordinarily  left  to  their  conduct.  It  is 
expected  of  them,  that  they  correspond  with  the  ambassador 
from  their  respective  sovereigns  to  the  government  of  the 
country,  within  whose  dominions  they  are  stationed,  and  that 
they  should  send  to  him  information  of  any  transactions,  which 
may  affect  the  political  or  commercial  interests  of  their  country. 
And  in  case  there  is  no  ambassador  or  other  public  minister 
from  their  sovereign  residing  in  the  country,  they  are  to  trans- 
mit their  letters  directly  home  to  the  government  which  appoints 
them.  Though  a  consul  be  not  a  public  minister,  under  the 
protection  of  the  law  of  nations,  he  yet  enjoys  some  important 
privileges  annexed  to  his  office,  which  distinguish  him  from  the 
private  inhabitants  of  the  place  where  he  resides.  So  that  you 
perceive,  that  from  their  situation,  consuls  are  officers  of  honor 
and  trust,  and  that  it  is  in  their  power  to  do  great  good  or  harm, 
and  even  to  affect  the  relations  of  friendly  countries ;  and  hence 
arises  the  importance,  that  consuls  should  be  honorable  men, 
and  that  they  should  support  the  dignity  of  their  station  by  their 
grave  and  prudent  deportment.  You  are  to  consider,  whether 
representing  an  individual,  who  holds  an  office  of  this  kind,  as 
guilty  of  disgraceful  conduct,  and  engaging  in  the  quarrels  of 
dancing-masters  and  fiddlers,  is  not  injurious  to  his  fame  and 
character.  In  common  with  all  other  citizens,  Mr.  Eustaphieve 
is  entitled  to  be  protected  from  unlawful  attempts  to  render 
him  an  object  of  odium  or  contempt.  And  in  rendering  him 
an  object  of  odium  and  contempt  as  a  man,  you  will  consider, 
whether  his  official  character  will  not  be  sacrificed.  It  is  not  to 
be  supposed,  that  his  government  will  retain  an  officer  in  a 
station  of  confidence  and  responsibility,  if  he  maintains  not  a 
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character  becoming  that  station.  So  that  it  is  not  foreign  to 
your  duty  to  inquire,  whether  the  piece  complained  of  has  that 
tendency,  and  if  it  has,  whether  it  will  not  also  tend  to  provoke 
him  and  his^  friends  to  acts  of  revenge,  and  so  to  a  breach  of 
the  peace,  which  is  the  definition  of  the  offence. 

And  here,  you  will  recollect  the  construction  which  the 
counsel  for  the  defendant  have  put  on  this  piece.  They  say, 
with  truth,  it  contains  no  charge  of  official  misconduct,  nor  any 
imputation  on  the  moral  character  of  the  Russian  consul.  They 
also  say  it  is  harmless,  sportive  wit,  which  a  wise  man  would 
disregard,  and  that  no  good  comes  from  prosecutions  of  this 
description.  And  they  call  upon  you  to  give  to  the  words  the 
most  favorable  sense ;  and  it  is  undoubtedly  your  duty  to  do  so, 
but  you  are  not  to  violate  your  understanding  by  giving  to  the 
words  any  signification  which  is  not  consistent  with  sound 
sense  and  the  common  meaning  of  the  language.  You  will 
next  inquire  if  the  intent  of  the  defendant  in  publishing  this 
piece  was  malicious,  and  if  you  find  that  it  was  done  deliberately 
and  wilfully,  and  that  he  persisted  in  it  improperly,  this  will  be 
evidence  of  malice.  To  this  point,  the  testimony  of  Mr. 
Ellery  is  material.  He  says,  that  as  a  friend  of  the  Russian 
consul,  he  called  on  the  defendant,  in  January  last,  and  informed 
him  that  the  publication  had  greatly  wounded  the  feelings  of 
that  gentleman,  and  that  he  was  apprehensive  it  would  injure 
him  with  his  government.  To  this  the  defendant  replied,  that 
he  bore  no  ill  will  to  the  Russian  consul,  that  he  had  no  knowl- 
edge of  the  circumstances,  that  he  had  written  and  inserted 
the  piece  on  account  of  a  communication  which  he  received 
on  the  subject,  that  he  had  no  acquaintance  with  Mr.  Eusta- 
phieve.  Mr.  Ellery  then  proposed  to  him  to  publish  an  apology, 
that  the  redress  might  be  as  public  as  the  injury.  He  showed 
to  the  defendant  a  piece  which  he  had  written  for  this  purpose. 
But  the  defendant  declined  publishing  this,  and  then  wrote  a 
piece  which  he  was  willing  to  publish.  It  purported,  that  as 
many  persons  had  asserted  that  the  conduct  of  the  Russian 
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consul  at  the  ball  was  improper^  and  others  equally  respectable 
insisted  that  it  was  correct,  it  was  not  for  him,  the  defendant  to 
decide  the  matter.  This  piece  was  not  satisfactory  to  the 
Russian  consul.  Now  the  counsel  for  the  defendant  says,  that 
his  conduct  in  this  particular  was  very  proper,  for  if  he  had 
published  a  disavowal  of  the  slander  under  such  circumstances, 
he  would  have  deservedly  forfeited  the  confidence  and  patronage 
of  many  of  his  friends  and  patrons.  I  exceedingly  regret  that 
this  negotiation  was  not  successful,  and  I  think  it  is  much  to  be 
lamented,  that  when  the  defendant  wrote  this  piece,  his  prudence 
did  not  suggest  to  him,  that,  possibly,  he  was  about  to  inflict  a 
severe  wound  in  the  breast  of  a  man,  who,  he  says,  never 
injured  him,  and  against  whom  he  declares,  that  neither  at  that 
time,  nor  at  any  other,  had  he  entertained  any  malice. 

With  the  scene  at  Concert  Hall,  and  with  the  conduct  of  those 
who  were  engaged  in  it,  you  have  no  concern  at  this  time.  If 
a  riot  was  committed  there,  let  those  who  were  engaged  in  it  be 
prosecuted  according  to  law.  If  the  Russian  consul  committed 
any  offence  against  the  laws,  or  against  good  manners,  he  is 
as  liable  to  legal  animadversion  as  any  citizen.  His  official 
character  does  not  protect  him.  But  let  it  not  be  understood, 
that  the  printer  of  a  newspaper  may  publish  a  piece,  calculated 
to  bring  this  gentleman  into  contempt  with  us  or  with  his  own 
government,  and  thus  to  destroy  him,  without  trial  and  without 
a  hearing.  We  do  not  hold  our  characters  at  the  mercy  of  the 
printers  of  any  newspaper.  By  our  laws,  a  citizen  may  not  be 
charged  with  any  disgraceful  or  flagitious  conduct,  affecting  his 
good  name,  his  standing  in  society,  or  his  employment,  except 
before  the  judicial  tribunals  of  the  country,  where  he  may  be 
heard  in  his  defence,  and  be  tried  according  to  the  established 
rules  of  law.  That  the  law  of  libel  is  ancient,  and  dates  from 
a  period  beyond  that  of  newspapers,  is  no  reason,  in  my  opinion, 
for  relaxing  its  principles.  The  printer  of  a  newspaper  has 
power  in  proportion  to  his  talents,  to  the  interest  which  he 
excites,  and  to  the  diffusion  of  his  publication.     Who  is  the 


62  TEACHER'S  CRIMINAL  CASES. 

Commonwealth  v.  Backing^ham. 

perfect  man  that  may  not,  in  the  hands  of  the  eloquent  and 
ingenious  satirist,  be  placed  in  an  uncomfortable  situation? 
What  is  so  venerable  or  sacred,  as  not  to  have  been  subjected 
to  the  shafts  of  ridicule  ?  And  if,  whenever  we  open  a  news- 
paper, we  are  to  expect  to  find  some  extravagant  representation 
of  ourselves  or  of  our  neighbors,  something  caricatured  either 
of  praise  or  of  blame,  who  that  is  conscious  of  the  defects 
which  are  incident  to  the  human  character,  would  wish  to  live 
in  such  a  society  ? 

While  all  protection  and  encouragement  are  to  be  given  to 
the  directors  of  the  press,  in  diffusing  intelligence,  in  imparting 
instruction,  and  in  the  free,  manly  discussion  of  all  truths 
affecting  religion,  morals,  government,  and  whatever  concerns 
human  happiness;  there  is  a  limit  beyond  which,  if  they  pass, 
it  must  be  known,  that  they  violate  the  law.  Whether  this  is 
one  of  those  cases,  is  left  to  your  judgment  to  decide. 

The  jury,  after  a  conference  of  two  hours,  returned  into 
court  and  found  the  defendant  guilty  on  the  first  count,  and  not 
guilty  on  the  second.  He  was  then  sentenced  to  suffer  impris- 
onment in  the  common  jail  for  thirty  days,  and  to  pay  the  costs 
of  prosecution.     From  this  judgment  he  entered  an  appeal.' 


'  This  appeal  was  tried  before  Wilde,  J.  at  the  supreme  judical  court,  No- 
vember term,  1S24.  The  law,  as  laid  down  in  this  case,  was  fully  recognized 
and  confirmed  by  him  in  his  address  to  the  jury.  The  defendant  was  found 
guilty  and  sentenced,  no  question  being  reserved  for  the  whole  court. 
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APRIL  TERM,  1824. 
Commonwealth  v.  Gideon  Woodward  and  another,  as 

PRINCIPALS,  AND  WiLLIAM    StICKNET,  AS    ACCESSARY. 

An  accesaary  cannot  be  put  upon  trial,  unless  by  his  own  coosent,  until  the 
conviction  of  the  principal. 

Where  one  of  two  principals,  charged  with  the  commission  of  a  felony,  was 
put  upon  trial  and  acquitted,  and  the  other  principal  was  not  found,  a  mo- 
tion for  the  discharge  of  an  accessary  was  denied. 

In  the  first  count,  the  principals  were  indicted  on  the  act  of 
1804,  c.  143,  s.  4,  for  breaking  and  entering  the  store  of  James 
Vannever  and  John  Sargent,  in  the  night  time,  and  stealing  one 
quintal  of  dry  fish,  and  that  William  Stickney,  before  committing 
the  felony,  did  counsel  and  procure  the  same  to  be  committed,  and 
he  was  an  accessary  before  the  fact.  The  second  count  charges 
against  the  principals  the  same  offence,  and  Stickney  with 
receiying  the  fish,  knowing  that  it  had  been  stolen.  The  third 
charges  the  principals  with  a  simple  larceny,  and  Stickney  as  a 
felonious  receiver. 

This  indictment  was  continued  from  the  last  term.  Jackson 
had  not  been  found.  The  counsel  for  Stickney  objected  to  his 
being  tried,  until  the  conviction  of  the  principals. 

Thacher,  J.  In  indictments  against  accomplices,  no  ver- 
dict can  pass  against  the  accessary,  till  the  felony  charged  on 
the  principal  has  been  established  by  a  legal  conviction,  unless 
the  accessary  will  waive  the  benefit  of  the  law,  and  submit  to  a 
trial.  So  Foster  says,  that  from  the  connection  between  the 
guilt  of  the  principal  and  the  accessary,  the  latter  ''  shall  not, 
without  his  own  consent,  be  brought  to  trial,  till  the  guilt  of  the 
principal  is  legally  ascertained  by  the  conviction  or  outlawry  of 
him,  unless  they  are  tried  together ;  and  that  in  this  case,  the 
jury  shall  be  charged  to  inquire  first  of  the  principal ;  and  if 
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they  are  satisfied  of  his  guilt,  then  of  the  accessary  ;  but  that  if 
the  principal  be  not  guilty,  both  must  be  acquitted.'^ '  As  the 
accessary  in  this  case  insists  on  a  separate  trial,  although  possi- 
bly both  might  be  tried  together,  yet  as  they  might  experience 
some  injury  from  that  course,  the  trial  of  the  principals  shall 
proceed  alone.     Commonwealth  v.  PhillipSy  (16  Mass.  R.  423.) 

Gideon  Woodward  was  then  put  on  trial.  Both  he  and 
George  Jackson  were  apprentices  to  Messrs.  Vannever  and  Sar- 
gent, who  were  coopers,  and  who  were  in  the  practice  of  re- 
ceiving fish  from  vessels  into  their  store,  on  Swett's  Wharf,  in 
this  city,  on  storage.  But  they  testified  that  they  did  not  con- 
sider themselves  as  owners,  or  accountable  for  any  fish,  until  it 
had  been  weighed  and  received  into  their  store.  They  could 
not  declare,  with  confidence,  that  the  quintal  of  fish,  which  they 
had  found  in  Stickney's  store,  belonged  to  them ;  it  resembled 
such  as  was  in  their  own  store,  being  streights  culled,  so  called. 
They  had  not  missed  the -article,  but  it  had  been  voluntarily  re- 
turned to  them  by  Stickney,  who  said,  at  the  time,  that  he  had 
paid  two  dollars  for  it  to  the  prisoner  and  his  companion,  Jack- 
son. 

The  prisoner  had  been  examined  at  the  police  court  as  a  wit- 
ness against  Stickney,  and  all  his  confessions,  while  giving  his 
testimony,  and  likewise  his  voluntary  statements  to  Mr.  Van- 
never,  were  used  in  evidence  against  him  by  the  government. 
He  had  uniformly  declared  that  part  of  these  fish  were  droppings 
from  the  barrows,  which  were  used  in  conveying  the  fish  from 
the  vessel  to  Vannever  and  Sargent's  store,  and  that  the  rest 
had  been  given  by  the  master  of  the  vessel  to  Jackson,  his  fel- 
low apprentice ;  that  they  had  never  been  weighed  or  deposited 
in  the  store ;  and  that  as  they  were  picked  up,  they  were 
thrown  behind  some  casks,  and  at  evening  had  been  removed  to 
Stickney's  store.  He  always  declared,  that  he  had  been  in- 
formed by  Jackson,  and  believed,  that  the  fish  which  dropped 


^  Foster's  CroMru  Law,  361. 
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from  the  barrows  were  a  perquisite  of  the  apprentices,  and  that 
he  took  them  under  this  impression.  Mr.  Vannever  testified 
that  when  the  prisoner  came  into  his  service,  something  was 
said  aboat  perquisites,  and  he  gave  him  a  very  good  character 
for  honesty  and  general  conduct.  Other  witnesses  testified 
likewise  tp  a  loose  practice  among  apprentices  as  to  droppings 
and  broken  fish. 

Austin^  for  the  commonwealth. 
Richard  Fletcher,  for  the  prisoner. 

Thacher,  J.  charged  the  jury  as  follows.  This  case  is  im- 
portant both  to  the  prisoner  and  to  the  government ;  for  if  the 
charge  is  true,  the  prisoner  has  added  to  his  fraud,  a  violation  of 
the  trusty  which  was  reposed  in  him  by  his  master.  You  are  to 
be  satisfied,  in  the  first  place,  that  the  property  had  legally 
vested  in  Vannever  and  Sargent.  If  the  evidence  fails  to  satisfy 
you  in  this  respect,  the  accusation  has  not  been  supported,  and 
the  prisoner  must  be  acquitted,  because  the  judgment  would  not 
be  a  bar  to  another  indictment  for  stealing  from  the  true  owner. 
The  great  question  in  the  case  is,  whether  the  property  was 
taken  feloniously ;  for  if  the  prisoner  acted  under  a  mistake  of 
right,  without  a  fraudulent  intention  at  the  time,  it  is  not  a 
felony.  And  on  this  point,  there  is  no  evidence,  but  what  is 
derived  from  the  confessions  of  the  prisoner,  giVen  under  oath 
in  the  police  court  and  before  the  grand  jury.  It  very  rarely 
happens,  that  a  prisoner  is  put  on  his  defence  for  a  crime,  where 
the  evidence  is  obtained  through  his  own  testimony,  given  as  a 
witness  for  the  government  against  another  person.  On  the 
subject  of  confessions,  the  rule  of  law  is,  that  a  confession  is  to 
be  taken  all  together,  no  part  of  it  is  to  be  rejected,  unless  it 
carries  on  its  face  a  palpable  falsehood.  It  is,  however,  com- 
petent for  the  government  to  contradict  it  by  other  testimony. 
The  rules  of  evidence  have  been  established,  on  great  consider- 
ation, by  the  greatest  and  wisest  judges,  both  here  and  in  Great 

Britain,  and  are  intended  for  the  protection  of  individuals,  as 
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well  as  of  the  government.  Now  the  prisoner  confesses  how  he 
came  by  the  fish^  and  declares,  that  he  thought  it  ruleable,  that 
what  fell  from  the  barrows,  in  the  transportation  from  the  ves- 
sel, was  a  perquisite,  and  of  right  belonged  to  the  apprentices. 
And  you  will  recollect  the  testimony  of  Vannever  and  of  some 
of  the  other  witness^  on  this  subject.  This  may  be,  and  I 
think  it  surely  is,  a  bad  practice,  and  it  is  exceedingly  doubtful 
whether  the  property  would  be  changed  under  such  circum- 
stances. But  if  the  prisoner  sincerely  believed,  that  there  was 
such  a  custom,  then,* though  he  might  be  answerable  in  a  civil 
action  for  the  value  of  the  fish,  he  could  not  be  considered  as 
guilty  of  a  felony,  which  always  implies  a  fraudulent  taking 
against  the  will  of  the  owner.  If  doubts  exist  in  your  minds  as 
to  the  prisoner's  intention,  you  are  bound,  in  such  case,  to 
let  the  evidence  of  his  good  character  weigh  in  the  scale  of  in- 
nocence. For  a  good  name  is  then  of  all  importance,  when  it  is 
wanted,  to  dissipate  th&  clouds  of  suspicion,  where  there  is  no 
positive  evidence  of  guilt. 

The  prisoner  was  found  not  guilty. 

H,  H.  FuUer,  counsel  for  Stickney,  then  renewed  the  motion 
for  his  discharge,  and  argued,  that  though  Jackson  had  not  been 
tried,  yet  Stickney  could  never  be  convicted  on  this  indictment,  as 
he  IS  charged  as  an  accessary  to  a  felony,  which  has  been  commit- 
ted by  two  persons.'  Austin  offered  to  proceed  with  the  trial, 
if  he  would  waive  his  objection  arising  from  the  circumstance  of 
the  principal  not  having  been  convicted.  But  he  would  not 
consent.  The  court  denied  the  motion,  and  ordered  the  case 
to  be  continued,  noting  on  the  record,  Stickney's  appearance  at 
the  present  term,  for  the  security  of  his  bail.' 


>  Plowd.  Com.  97 ;  Foster's  C.  L.  361 ;  9  Co.  119.  The  statute  of  30  Geo. 
II.  c.  24,  is  considered  in  England,  as  extending  to  every  case,  where  a  party 
has  obtained  money  or  goods,  by  falsely  representing  himself  to  be  in  a  situa- 
tion in  which  he  was  not,  or  by  falsely  representing  any  occurrence  that  had 
not  happened,  to  which  persons  of  ordinary  caution  might  give  credit.    (3  T. 
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JUNE  TERM,  1824. 

Commonwealth  v.  Robert  Riley. 

A  luLDk  bill  of  another  state  is  a  promissory  note  within  the  statute  of  1804, 

c.  120.    [Rev.  Stat  c.  127.] 
On  the  trial  of  an  indictment  for  passing  counterfeit  bills  of  a  bank  in  another 

state,  the  testimony  of  experienced  brokers,  to  the  fact  of  the  existence 

of  such  bank  is  sufficient 
The  omission  of  the  final  e  in  the  word  "  Keene"  in  an  indictment,  is  not  a 

fatal  variance. 

The  prisoner  was  tried  on  two  indictments,  each  for  a  similar 
offence  of  uttering  and  publishing  counterfeit  bank  bills,  and  a 
verdict  was  rendered  against  him  upon  each. 

Davis,  solicitor  general,  for  the  commonwealth. 

_.    .^  • 

S.  D.  ParJcer,  for  the  prisoner. 

Thacher,  J.,  upon  a  motion  for  a  new  trial,  and  in  arrest  of 
judgment,  delivered  the  following  opinion.  In  the  indictment 
against  Robert  Riley,  which  is  on  the  first  section  of  the  act  of 
1804,  c.  120,  he  is  charged  with  uttering  and  publishing  a 
forged  and  counterfeit  promissory  note  for  the  payment  of  money, 
with  intent  to  defraud  one  Frederic  Slocumb,  he  knowing  at 
the  time  that  the  bill  was  counterfeit  The  note,  which  is  set 
forth  "  according  to  its  purport  and  effect,"  is  a  bill  of  the 
Cheshire  Bank  in  Keene,  N.  H.  At  the  trial,  Thomas  Dean, 
who  has  been  an  eminent  broker  and  money-changer  in  this 
city  for  many  years,  testified,  that  there  was  such  a  bank  at 


B.  98.)  Russell  on  Crimes,  by  Davis,  1360,  note.  The  ingredients  of  the  offence 
are,  obtaining  the  goods  by  false  pretences,  and  with  an  intent  to  defraud.  But 
see  Commonwealth  v.  Fit  her  Kingtbury  and  another  ^  (5  Mass.  R.  106,)  where 
it  was  decided  that  when  a  felony  or  misdemeanor  is  in  fact  committed,  a 
conspiracy  to  commit  such  felony  or  misdemeanor,  cannot  be  indicted  and 
pnnisbed  as  a  distinct  offence 
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Keene,  N.  H.^  that  he  was  well  acquainted  with  the  bills  of  that 
bank,  and  that  the  present  bill  was  a  clear  forgery.  It  was 
objected  at  the  trial  by  the  prisoner's  counsel,  that  the  bill  ought 
not  to  go  in  evidence  to  the  jury,  because  1st,  a  bank  bill 
IS  not  a  promissory  note  within  the  stat.  of  1804,  c.  120;  and 
2d,  because  if  it  should  be  deemed  to  be  technically  a  promis- 
sory note,  within  the  meaning  of  that  statute,  still  it  ought  not 
to  go  to  the  jury,  until  the  existence  of  the  bank  should  be  first 
proved  by  the  production  of  an  attested  copy  of  the  charter. 
A  third  objection  was  made,  that  in  setting  forth  the  bill,  the 
final  e  in  the  word  Keene  is  omitted  in  the  indictment,  which 
variance  is  alleged  to  be  fatal.  These  objections  were  overruled 
at  the  trial,  and  they  are  now  again  ofiered,  after  verdict,  to 
avail  in  arrest  of  judgment,  or  for  a  new  trial,  as  the  court  shall 
decide. 

The  form  of  the  indictment,  which  was  drawn  by  the  solicitor 
general  in  this  case,  and  the  proceedings  at  the  trial,  are  con- 
formable to  the  practice  of  the  supreme  judicial  court  in  such 
cases.  It  has  been  decided  in  that  court,  and  I  cannot  doubt 
the  correctness  of  the  decision,  that  a  bank  bill  is  a  note  for  the 
payment  of  money,  and  it  is  apparent,  that  it  partakes  of  all 
the  qualities  of  a  promissory  note  of  hand.  And  hence  it 
follows,  that  a  bill  of  a  bank  of  another  state  is  clearly  within 
the  first  section  of  the  act  of  1804,  c.  120.  The  bill  in  ques- 
tion is  the  note  of  a  bank  established  in  another  state.  Now, 
we  have  no  jurisdiction  over  the  oflicers  of  such  bank,  to  com- 
pel their  personal  attendance  as  witnesses,  nor  to  produce  their 
charter,  or  even  a  certified  copy  of  it.  These  would  be  the 
best  isvidence  of  the  existence  of  the  bank,  and  of  the  genuine- 
ness of  the  bills.  In  the  absence  of  such  testimony,  the  best 
evidence  which  is  in  the  power  of  the  government  to  produce, 
is  that  of  persons,  who  are  within  the  jurisdiction  of  the  court, 
and  who  know  the  existence  of  the  bank,  and  the  character  of 
the  bills.  Such  evidence  has  been  produced  at  this  trial  to  the 
satisfaction  of  the  jury. 
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I  am  sensible,  that  it  has  been  the  practice  in  this  court  in 
similar  cases,  of  bills  of  a  foreign  bank,  to  declare  upon  the 
fourth  section  of  the  act,  in  which  the  party  is  charged  to  have 
had  in  possession  a  counterfeit  bank  bill,  in  the  similitude  of  the 
genuine  bills  of  the  bank  established  within  such  state,  for  the 
purpose  of  rendering  it  current  as  true,  and  knowing  the  same 
to  be  counterfeit.  I  confess  that  I  have  thought,  that  the 
production  of  the  charter  in  such  case  was  very  proper,  if  not 
necessary.  But  aware  of  the  difficulty  of  procuring  such 
highest  degree  of  evidence,  I  have  yielded  to  a  long  course  of 
practice  in  this  court,  which  has  been  justified  by  the  approba- 
tion of  my  learned  predecessors.  I  am  entirely  satisfied  with 
the  legal  correctness  of  the  proceedings  in  this  case,  and  that 
they  are  conformable  to  the  practice  of  our  highest  judicial 
tribunal,  as  was  settled  on  solemn  argument,  in  the  case  of  the 
CammonweaUh  v.  Carey,  (2  Pick.  47.) 

As  to  the  third  objection,  of  the  variance  between  the  note 
and  the  recital  in  the  indictment,  the  rule  of  law  is,  that  where 
by  omitting  a  letter,  it  produces  a  different  word  or  a  different 
meaning,  the  omission  is  fatal  to  the  indictment.  But  in  this 
case,  the  omission  of  the  letter  e,  produces  no  difference  in  the 
sound  or  signification  qf  the  word.' 

The  motion  of  the  prisoner's  counsel  in  arrest  and  for  a  new 
trial,  is  therefore  overruled.  The  prisoner  was  sentenced  to 
six  years  in  the  state  prison. 

^BM^^^^^^^B^^^^^l^^^H^^H^^IB^^M^H^^H^BH-VW^^H-^^H^i— i«<^-^l^^^^-^^^«^^^^h^k*'>M^^B^^^^>«^^B^iM^'^^BM— ■^^^■^^^^^^■^^^B^B^B^B^^^^^^B^^^^^^^^^a^iM^^^^^^^-^M 

.    ^  See  D.  Davis's  Practical  Treatise,  390. 
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JULY   TERM,   1824. 

Commonwealth  v.  Israel  Hershell. 

In  the  trial  of  an  indictment  for  obtaining  goods  under  false  pretences,  which 
set  forth  that  the  defendant  had  obtained  the  goods  under  pretence  of  send- 
ing them  to  Charleston,  S.  C,  the  evidence  of  the  person  usually  em- 
ployed to  cart  goods  for  the  defendant,  that  no  goods  had  been  carried  by 
him  for  the  defendant,  to  any  ship  bound  for  that  port,  was  held  to  be  ad- 
missible. 

To  convict  a  person  indicted  for  obtaining  goods  under  false  pretences,  it  is 
sufficient  for  the  jury  to  be  satisfied,  that  the  false  pretences  were  a  ma* 
terial  inducement  to  the  party  to  deliver  the  goods,  and  that  without  such 
pretences  the  goods  would  not  have  been  delivered. 

The  defendant  was  tried  on  three  indictments,  which  were 
found  at  the  last  term  of  the  court,  founded  on  the  act  of  1815, 
c.  136,  for  suppression  and  punishment  of  cheats.  (Rev.  Stat. 
c.  126.)  The  first  was  for  obtaining  goods  from  Messrs.  Hicks 
and  Arnold,  of  the  value  of  two  hundred  dollars.  The  second 
was  for  obtaining  goods  from  Benjamin  Dow,  of  the  value  of. 
five  hundred  dollars.  The  third  was  for  obtaining  goods  from 
Messrs.  Isaac  Livermore  &l  Co.,  of  the  value  of  eight  hundred 
dollars.  The  ofiences  were  severally  alleged  to  have  been  com- 
mitted on  the  8th  of  May,  1824.  The  false  pretences  were 
set  forth  and  negatived  in  due  form,  and  the  prisoner  was 
charged,  in  each  case,  to  have  obtained  the  goods,  with  the 
fraudulent  intent  to  cheat  and  defraud  the  owners. 

At  the  June  term  the  several  indictments  were  continued,  on 
the  motion  of  the  prisoner,  founded  on  affidavit,  that  he  could 
not  proceed  to  trial  with  safety,  by  reason  of  the  absence  of 
material  witnesses,  and  because  there  had  not  been  sufficient 
time  allowed  to  him  to  prepare  for  his  defence.  By  consent  of 
counsel,  the  three  indictments  were  committed  to  the  same  jury. 

The  witnesses  were  then  sworn,  and  examined  at  great  length. 
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The  object  of  the  cross-examination  was  to  show,  that  the 
goods  were  not  delivered  on  the  false  pretences  assigned  ;  but 
that  independently  of  those  considerations,  the  prisoner  had  ob- 
tained the  credits  from  the  prosecutors  respectively.  The  course 
of  his  various  dealings  with  each  was  fully  detailed,  and  he  was 
permitted  to  show  his  general  conduct  and  standing,  from  the 
commencement  of  his  dealings  in  Boston  as  a  merchant*  It 
appeared  that  he  was  about  twenty-two  years  old.  He  was  a 
Polish  Jew,  born  in  Warsaw,  had  passed  some  time  in  England, 
and  arrived  in  the  United  States  in  the  fall  of  1823.  After 
passing  some  time  in  Canada,  he  came  to  this  city  in  December 
last,  and  commenced  business  in  company  with  one  Joseph 
Harman,  who  was  likewise  from  Poland.  They  took  a  shop  at 
the  north  part  of  the  town  and  dealt  in  furs,  particularly  in 
making  and  selling  fur  caps.  In  the  course  of  the  last  winter  he 
was  introduced  by  one  Goldsmith,  a  Jew,  to  Messrs.  Hicks  and 
Arnold,  and  beginning  by  obtaining  a  credit  for  small  sums,  he 
gradually  inserted  himself  into  their  good  opinion  and  confi- 
dence, appearing  to  be  punctual  in  his  payments,  attentive  and 
active  in  business,  and  making  a  show  of  money.  He  had  sev- 
eral watches,  of  which  he  was  fond  of  making  a  display.  He 
usually  referred  to  them  for  his  character  and  credit.  In  the 
month  of  March  last,  Harman,  the  partner,  went  to  Charleston, 
S.  C,  carrying  a  few  boxes  of  goods,  which,  however,  were  not 
of  any  great  value,  and  proved  to  be  quite  unsaleable.  Of  this 
circumstance,  Hershell  availed  himself  to  represent  to  Hicks  and 
Arnold,  to  Benjamin  Dow,  and  to  Isaac  Livermore,  that  he  had 
a  commercial  establishment  in  Charleston,  under  the  care  of 
his  partner  there  ;  that  they  were  extensively  engaged  in  busi- 
ness there ;  that  he  had  sent  to  him  lai^e  quantities  of  goods, 
obtained  on  credit  from  merchants  in  Boston,  lo  be  sold  there  ;  i 
that  he  was  receiving,  and  expecting  to  receive,  remittances 
from  his  partner  in  cotton  and  rice,  and  had  been  authorized  by 
him  to  draw  to  a  considerable  amount ;  and  that  the  business 
proved  highly  profitable.    It  appeared  that  Harman  was  quite  a 
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simple  man^  a  tailor  by  trade,  and  wholly  without  experience  in 
mercantile  dealing ;  he  had  no  store  in  Charleston ;  had  not 
been  able  to  sell  there  more  of  his  goods  than  sufficed  to  pay 
his  expenses ;  and  this  was  well  known  to  Hershell.  For  in  a 
letter  of  the  29th  of  March,  written  by  Harman  in  the  Hebrew 
character,  but  in  a  dialect  of  the  German  language,  he  gave  to 
Hershell  a  deplorable  account  of  his  situation  and  prospects,  in- 
timating that  he  was  without  clothing,  and  begging  him  to  fur- 
nish supplies  for  his  necessities.  But  in  another  part  of  this  let- 
ter, written  in  English  at  Harman's  request,  by  a  clerk  in  a 
store  there,  he  gave  a  very  different  account  of  himself,  men- 
tioned that  his  goods  were  selling  at  a  considerable  advantage 
and  profit,  and  authorized  him  to  draw  on  him  at  three  and  four 
months,  on  account  of  the  sales  which  he  had  effected.  It 
further  appeared,  that  Hershell  had  not  sent  a  bale  of  goods  to 
his  partner  in  Charleston.  On  the  8th  of  May,  he  obtained 
credits  of  goods,  to  the  amount  of  about  two  thousand  dollars 
of  the  prosecutors,  on  his  express  declaration,  that  they  were  to 
be  sent  to  Charleston  by  the  Mayne,  a  regular  trader  between 
that  place  and  Boston,  and  which  was  to  sail  on  the  11th  of 
May.  He  said  that  the  goods  would  not  be  sent  to  his  store, 
but  on  board  the  vessel.  They  were,  however,  immediately 
taken  to  his  store,  and  on  the  day  following,  a  part  of  them, 
amounting  to  above  seven  hundred  dollars  in  value,  were  deliv- 
ered to  one  Jacob  Myers,  a  Jew,  by  whom  they  were  sent  to  auc- 
tion, and  sold  for  cash  on  Hershell's  account.  It  did  not  appear 
what  became  of  the  rest,  but  nothing  was  sent  by  the  vessel, 
though  Hershell  told  Mr.  Dow,  after  her  departure,  that  a  bale 
of  sheetings  bought  of  him,  had  been  put  on  board.  It  further 
appeared,  that,  since  March,  he  had  been  in  the  practice  of  ob- 
taining advances  in  cash  from  Mr.  Myers,  and  of  immediately 
transferring  goods  to  him,  which  he  obtained  on  credit,  for  the 
purpose,  as  he  alleged,  of  sending  to  his  partner  in  Charleston  ; 
and  that  these  goods  were  always  sent  to  auction,  and  sold  on 
HershelPs  account  for  cash,  and  usually  at  a  great  loss. 
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The  prisoner's  first  application  to  Mr.  Livermore  was  on  the 
8th  of  May.  He  was  induced  to  let  him  have  the  goods  on  his 
representation,  that  they  were  to  be  sent  to  Charleston,  and  on 
finding,  upon  application  to  Hicks  &  Arnold  and  others, 
that  the  account  which  he  gave  of  himself  and  of  his  establish- 
ment at  Charleston,  was  true.  Hershell  had  been  known  to  Mr. 
Dow  for  some  months,  and  had  succeeded  in  a  degree  to  es- 
tablish a  credit  with  him.  But  Dow  testified,  that,  had  he 
known,  or  suspected,  at  the  time,  that  the  goods  would  not  be 
sent  to  Charleston,  but  that  they  would  be  sold  here,  he  should 
not  have  delivered  them  ;  because  they  could  not  be  sold  here 
but  at  a  great  sacrifice,  and  he  should  have  at  once  believed, 
that  there  was  something  on  the  part  of  Hershell  which  was 
wrong.  The  prisoner  was  by  all  accounts  plausible  in  his  man- 
ners, was  ingenious,  and  had  displayed  no  small  talent  and  dex- 
terity in  gaining  the  confidence  of  the  prosecutors  and  of  others 
in  this  city.  What  led  to  the  prisoner's  arrest,  was  the  dis- 
covery by  Messrs.  Livermore  and  Dow,  that  the  goods  were 
selling  at  the  auction  of  Jacob  Peabody  &  Co.,  in  this  town. 
He  was  first  arrested  on  civil  suits,  and  afterwards  this  com- 
plaint was  preferred  for  the  fraud.  Hershell  had  not  paid,  a 
dollar  for  the  goods,  and  no  evidence  was  ofiered  by  him,  to 
show  what  had  become  of  the  property,  except  what  was 
transferred  to  Myers. 

The  prisoner's  counsel   rested   his  defence  on  the  facts : 

1.  that  he  had  a  partner  actually  residing  in  Charleston.  2.  That 

while  they  were  here,  they  did  considerable  business  together, 

and  were  in  good  credit.     3.  That  his  partner  in  Charleston  had 

actually  written  a  letter  to  him,  in  which  he  had  authorized  him 

to  draw  on  him  for  an  amount  of  money  ;  and  hence  they 

inferred  that  he  did  not  make  use  of  any  false  pretence.     4. 

That  he  was  not  trusted  on  the  false  pretences  which  are 

alleged  in  the  indictments,  but  that  the  goods  were  delivered  on 

other  considerations,  and  that  if  the  government  should  fail  to 

10 
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prove  that  the  goods  were  delivered  on  these  pretences  alone, 
the  prosecution  must  fail. 

After  examining  some  witnesses,  Joseph  Harman  was  intro- 
duced, and  various  letters  which  passed  between  him  and  the 
prisoner,  while  he  was  in  Charleston,  were  read  in  evidence. 
In  the  letter  of  March  29th,  he  informed  Hershell  that  he 
arrived  in  Charleston  on  the  22d,  and  authorized  him  to  draw 
for  some  amount  at  three  and  four  months,  and  said  he  could 
sell  goods  at  twelve  per  cent,  advance  on  light  clothing,  and  in 
subsequent  letters  said  hie  could  do  well  with  dry  goods  in  the 
country,  and  wrote  for  French  goods,  ribbons,  &c.,  to  b6  sent. 
The  part  of  the  letter  of  the  29th  of  March,  written  in  Ger- 
man, which  was  offered  in  evidence  by  the  prisoner,  was  trans- 
lated and  put  into  the  case  by  the  government.  Also,  two 
letters  addressed  by  Harman  to  the  prisoner,  written  in  the 
German  language,  and  which  were  intercepted  and  taken  from 
the  post  office  by  Hicks  &  Arnold,  by  advice  of  their  counsel, 
after  the  prisoner's  arrest  and  commitment,  were  likewise  put 
into  the  case,  with  a  translation  of  them.  The  reason  assigned 
by  the  prisoner's  counsel  for  not  sending  the  goods  to  Charleston, 
was,  that  Hershell  being  in  debt  to  Myers,  the  latter  took  out 
a  writ  and  threatened  to  attach  his  property,  and  so,  to  avoid  his 
urgency,  he  transferred  the  property  to  him. 

A  witness  was  offered  by  the  government,  to  prove  that  he 
usually  was  employed  by  Hershell  in  transporting  and  carting 
goods,  for  the  purpose  of  showing,  that  no  goods  were  by  him 
sent  on  board  any  vessel  bound  to  Charleston.  The  counsel 
for  the  prisoner  objected  to  this  testimony  as  irrelevant ;  but 
the  court  decided,  that  as  the  government  had  alleged  that  the 
prisoner  had  obtained  the  goods,  on  the  pretence  of  sending 
them  to  his  partner  in  Charleston,  they  were  bound  to  prove 
that  this  pretence  was  false,  and  that  the  evidence  offered, 
having  that  tendency,  was  admissible.  The  government  also 
offered  to  prove,  that  after  Hershell's  arrest,  he  applied  to  a 
friend  to  secure  his  property  by  a  fictitious  attachment.     To 
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this  the  prisoner's  counsel  objected,  on  the  ground,  that  there 
was  no  allegation  in  the  indictment,  which  averred  this  fact, 
and  that  to  admit  the  evidence  would  operate  as  a  surprise  on 
the  prisoner.  It  was  no  more  proper,  than  it  would  be  to  show 
that  he  had  wasted  his  property  by  scandalous  dissipation,  in 
infamous  vices,  and  among  profligate  companions.  The  coun- 
sel for  the  government  argued,  that  it  would  be  evidence  of  the 
intent  to  defraud.  But  entertaining  a  doubt  of  the  legality  of 
the  evidence,  the  court  did  not  admit  it  to  go  to  the  jury. 

Austin,  county  attorney,  and  George  Morey,  specially  ap- 
pointed to  assist  him,  for  the  commonwealth. 

William  SuUivan,  and  &  P.  Parker,  for  the  prisoner. 

Thacher,  J.,  then  charged  the  jury  substantially  as  follows : 
The  present  cause  is  very  worthy  of  the  attention  which  you 
have  bestowed  upon  the  investigation  of  its  merits,  and  of  the 
learning  and  eloquence  which  have  distinguished  the  counsel, 
who  have  conducted  it  both  for  the  prisoner  and  for  the  govern- 
ment. It  is  a  case  well  deserving  the  attention  of  a  jury  of 
merchants,  because  the  charge  relates  to  commercial  dealing,  of 
which  good  faith,  honor,  and  truth  are  the  basis.  If  the  unfor- 
tunate prisoner  has  committed  the  offences,  or  either  of  them, 
which  are  charged  against  him,  he  will  have  thereby  subjected 
himself  to  consequences  highly  penal,  but  not  exceeding  the 
injury  done  to  society.  But  inasmuch  as  the  case  is  matter  of 
civil  life  aqd  death  to  him,  I  am  sure,  that  you  will  weigh  it  in 
the  golden  scales  of  impartial  justice,  desirous  to  do  right, 
fearing  to  do  wrong,  and  bearing  in  your  minds,  that  the  duty, 
which  has  devolved  on  you,  is  of  the  highest  trust  and  obligation, 
as  you  are  to  decide,  by  your  verdict,  whether  a  fellow-citizen 
shall  be  cut  off  in  the  bloom  of  life,  from  the  society  of  the 
good,  and  consigned  to  that  of  the  infamous.  One  other  con- 
sideration imposes  a  heavy  responsibility  both  on  you  and  on 
myself.  The  case  may  be  final  here,  from  the  inability  of  the 
prisoner  to  procure  sureties,   to  prosecute  an  appeal  to  the 
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supreme  court,  should  he  wish  to  avail  himself  of  a  revision  of 
the  judgment  of  this  tribunal.  He  stands  before  you  for  his 
deliverance  on  three  indictments,  which  are  of  a  similar  char- 
acter, though  varying  in  some  particulars. 

The  ojSence  is  one  of  that  numerous  and  extensive  class, 
which  are  denominated  cheats.  These  are  deceitful  practices 
in  defrauding,  or  endeavoring  to  defraud  another  of  his  known 
right,  by  means  of  some  artful  device,  contrary  to  the  plain 
rules  of  common  honesty.  Prior  to  passing  the  act,  on  which 
the  indictments  in  this  case  are  founded,  the  distinction  observed 
in  these  cases,  was  this ;  in  such  impositions  or  deceits,  against 
which  common  prudence  might  guard  persons  from  suffering, 
the  offence  was  not  indictable,  but  the  party  was  left  to  his  civil 
remedy  for  redress.  ''  The  offence  that  is  indictable,  says  Lord 
Mansfield,  must  be  such  as  affects  the  public.  As  if  a  man 
uses  false  weights  and  measures,  and  sells  by  them  to  all  or  to 
many  of  his  customers,  or  uses  them  in  the  general  course  of 
his  dealing ;  so,  if  a  man  defrauds  another,  under  false  tokens. 
For  there  are  deceptions  that  common  care  and  prudence  are 
not  sufficient  to  guard  against.  So,  if  there  be  a  conspiracy  to 
cheat ;  for  ordinary  care  and  caution  is  no  guard  against  this." 
Rex  V.  Wheailey,  (2  Burr.  1127.)  The  present  indictment  is 
founded  on  an  act  of  this  commonwealth,  of  1815,  c.  136, 
which  enacts,  "  that  all  persons  who  knowingly  and  designedly, 
by  false  pretence  or  pretences,  shall  obtain  from  any  person, 
money,  goods,  &c.,  with  intent  to  cheat  or  defraud  any  person," 
shall  suffer  the  penal  consequences  which  it  contains.  "  This 
statute,  which  is  a  transcript  of  the  act  of  30  Geo.  2,  c.  24, 
extends  to  cases,  which  were  not  the  subject  of  an  indictment 
at  common  law.  The  ingredients  of  this  offence  are  the  obtain- 
ing money  by  false  pretences,  and  with  an  intent  to  defraud  ; 
but  some  pretence  must  be  used,  and  that  pretence  false  ;  and  « 
the  intent  is  necessary  to  constitute  the  crime.  If  the  intent 
be  made  out,  and  the  false  pretence  used  in  order  to  effect  it, 
it  brings  the  case  within  the  statute."     Per  Buller,  J.,  King  v. 
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Young  and  othersy  (3  T.  R.  98.)  To  constitute  the  offence 
then,  there  must  be  fraud  in  the  party  who  obtains  the  property, 
which  supposes  a  deliberate  intention  to  deceive  by  an  artful 
device,  founded  in  falsehood^  and  of  which  in  all  cases  the  jury 
must  judge. 

It  being  then  your  duty  to  decide  finally  both  the  law  and 
the  fact,  I  think  I  shall  be  most  assisting  you  in  its  perform- 
ance, by  directing  your  attention  to  the  charges  against  the 
prisoner,  as  set  forth  in  the  indictments  against  him.  Following 
their  language,  as  a  simple  and  correct  guide,  you  will  first 
inquire,  on  what  pretences  the  prisoner  is  charged  to  have 
obtained  the  property  ;  secondly,  whether  those  pretences,  or 
any  of  them,  were  false  ;  and  thirdly,  whether  the  prisoner  made 
use  of  those  pretences,  as  an  artful  device  to  defraud. 

I.  The  prisoner  is  charged  with  obtaining  the  goods  of 
Messrs.  Livermore  &  Co.,  on  the  following  false  pretences,  viz. 
1.  That  he  had  a  partner  in  Charleston,  in  the  state  of  South 
Carolina,  whose  name  was  Joseph  Harman.  .  2.  That  he  was 
in  the  practice  of  purchasing  goods  in  Boston,  and  of  shipping 
them  to  his  said  partner  in  Charleston  for  sale  there.  3.  That 
he  expected  shortly  to  receive  remittances  from  his  said  partner 
in  cotton  and  rice.  4.  That  he  wanted  to  purchase  a  quantity 
of  goods,  to  ship  to  his  partner  in  Charleston,  to  be  sold  by  him 
there,  and  that  it  was  his  intention  to  ship  the  same  by  a  certain 
Tessel,  called  the  Mayne,  which  would  sail  on  the  11th  of  May. 

II.  In  the  indictment  for  obtaining  the  goods  of  Benjamin 
Dow,  the  false  pretences  are  alleged  with  some  difference, 
which  you  will  note.  1.  That  he  said,  he  was  extensively 
engaged  in  trade  and  commerce  in  copartnership  with  Joseph 
Harman.  2.  That  he  had  purchased  goods,  to  a  large  amount 
and  value,  of  sundry  merchants  of  credit  and  property  in  Bos- 

«  ton,  for  the  purpose  of  shipping  the  same  to  his  partner  for  sale 
by  him  in  Charleston.  3.  That  he  had  received  from  his  said 
partner  remittances  in  money,  to  a  large  amount,  for  and  on 
account  of  the  trade  and  copartnership. 
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III.  The  false  pretences  are  likewise  alleged^  with  some  vari- 
ation, in  the  indictment  for  obtaining  the  goods  of  Messrs. 
Hicks  &  Arnold,  in  the  following  respect,  viz. :  That  his  part- 
ner in  Charleston  had  written  to  him  a  letter,  requesting  him  to 
purchase  ginghams,  and  had  ordered  the  same  to  be  sent  to  him, 
as  he  could  sell  them  at  an  advance,  especially  in  the  country, 
of  from  twelve  to  fifteen  per  cent.,  that  the  same  could  be  ex- 
changed at  Charleston  for  cotton  and  rice,  at  a  great  profit,  in 
which  articles  he  expected  to  receive  remittances. 

The  witnesses  prove,  and  indeed  it  is  not  denied  by  the  pris- 
oner, that  he  did  obtain  the  goods  from  the  several  prosecutors, 
which  are  mentioned  in  the  several  indictments. 

It  has  been  contended,  by  the  counsel  for  the  prisoner,  that 
you  must  be  satisfied  that  the  goods  were  delivered  by  the 
owners,  and  obtained  by  him,  solely  on  the  false  pretences 
alleged  ;  and  that  if  you  find  that  other  considerations  entered 
into  the  minds  of  the  prosecutors,  the  prisoner  must  be  acquitted. 
And  some  cases,  decided  in  the  state  of  New  York,  are  relied 
upon  in  support  of  this  ground.  Now  I  do  not  apprehend  this 
to  be  the  law ;  and  I  am  free  to  avow,  that  I  feel  bound  to 
give  to  the  act,  what  I  deem  a  more  reasonable  construction,  so 
as  to  make  it  a  living,  efiicient  agent  in  restraining  and  punish- 
ing fraud,  and  not  a  dead  letter.  For  this  purpose  you  are  to 
have  a  full  knowledge  of  everything  which  was  said  and  done 
at  the  time,  by  the  prisoner,  and  by  all  concerned  in  the  trans- 
action, so  as  to  form  a  judgment  of  the  motives  which  induced 
the  prosecutor  to  deliver  his  gqods,  as  well  as  the  pretence 
alleged  by  the  defendant  for  obtaining  them.  You  may  believe, 
that  some  considerations  entered  into  the  mind  of  the  party 
giving  the  credit,  other  than  those  which  are  contained  in  the 
indictment ;  but  I  am  of  opinion,  that  you  will  be  authorized 
to  convict  the  prisoner,  if  you  believe,  from  the  evidence,  that 
the  false  pretence,  used  by  him  at  the  time,  was  a  material 
inducement  to  the  party  to  deliver  his  goods,  and  that  he  would 
not  have  so  delivered  them,  without  such  false  pretence.     Sup- 
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pose  that  the  prisoner  had,  by  a  course  of  punctuality,  and 
apparently  honest  dealings,  so  far  gained  the  confidence  of  the 
owner  of  the  goods,  that  you  believe  he  delivered  them  from 
that  cause  alone ;  then  the  false  pretence  used  by  the  prisoner 
ought  not  to  have  any  weight  on  your  mind,  because  it  was 
not  a  material  inducement  to  the  owner  to  part  with  his  goods. 
But  if,  notwithstanding  such  course  of  punctuality  and  honesty, 
you  believe,  that  without  the  false  pretence  used  by  the  prisoner, 
the  owner  would  not  have  delivered  to  him  his  goods,  nor  given 
to  him  the  credit,  then  the  use  of  such  false  pretence  being  a 
material  inducement  to  the  owner  to  part  with  the  goods,  the 
crime  was  thereby  consummated.  So  if  you  should  find,  that 
the  prisoner  obtained  a  credit,  by  ingeniously  mixing  up  truth 
and  falsehood  together ;  and  if  you  believe  that  the  credit 
would  not  have  been  given  on  a  simple  and  fair  relation  of  the 
truth  alone  ;  then  the  whole  is  to  be  considered  as  a  false  pre- 
tence, and  an  artful  device  for  the  purpose  of  fraud.  And  on 
this  head,  I  conclude,  that  parting  with  the  goods  in  con- 
sequence of  the  false  pretence,  and  obtaining  them  by  the  use 
of  it,  are  material  ingredients,  and  essential  to  the  completion  of 
the  offence. 

The  judge  here  recapitulated  minutely  the  testimony  of 
Isaac  Livermore,  of  Charles  Arnold,  and  Benjamin  Dow,  relating 
to  the  circumstances  under  which  they  respectively  delivered  to 
the  prisoner  the  property  mentioned  in  the  indictment,  and 
likewise  the  other  material  facts  in  their  testimony* 

Were  the  pretences  alleged  false  ?  1.  Had  Hershell  a  partner 
in  Charleston  ?  If  from  the  evidence  you  believe  that  this 
man  was  sent  to  Charleston,  to  be  a  nominal  partner  only,  a 
mere  man  of  stmw,  that  he  might  avail  himself  of  the  name  of  a 
partner,  and  of  his  residence  there,  to  gain  a  credit  here  for 
fraudulent  purposes,  then  it  is  to  be  by  you  regarded  as  a 
felse  pretence.  2.  Was  the  prisoner  in  tiie  practice  of  pur- 
chasing goods  in  Boston,  and  of  shipping  them  to  his  partner  in 
Charleston  for  sale  ?    The  government  has  given  abundant  tes- 
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timony,  derived  as  well  from  the  confession  of  the  prisoner,  as 
from  the  statements  of  witnesses,  that  he  never  sent  either  a 
bale  or  box  of  goods  to  Charleston.  No  evidence  has  been 
offered  to  rebut  this  on  the  part  of  the  prisoner,  and  therefore 
you  may  fairly  infer  that  it  was  a  false  pretence.  It  appears,  from 
the  testimony  of  Jacob  Myers,  that  from  the  month  of  March 
last  to  the  20th  of  May,  the  prisoner  was  in  the  practice  of  send- 
ing goods,  which  were  bought  on  the  pretence  of  sending  them  to 
Charleston,  to  be  sold  at  auction  on  his  account.  But  you  are 
to  judge  of  the  validity  of  the  excuse,  which  has  been  assigned 
for  the  transfer  of  these  goods  to  Myers.  The  prisoner  being 
indebted  to  Myers,  the  latter,  on  the  15th  of  April,,  sued  out  a 
writ  against  him,  and  threatened  an  immediate  arrest  unless  he 
would  furnish  security  for  his  demand.  This  led  to  a  settle- 
ment, and  on  the  11th  of  May  there  was  a  balance  of  three 
hundred  and  twenty-two  dollars  due  to  Myers.  He  insisted,  as 
he  says,  on  security,  at  that  time,  and  on  having  it  from  the 
goods  purchased  of  Messrs.  Livermore  &  Co.  Hershell  said 
that  they  were  bought  to  send  to  Charleston,  and  he  should  be 
ruined  if  they  were  not  sent.  To  this  Myers  replied,  ^^  secure 
my  amount  and  ship  the  residue."  It  is  true,  that  JM[yers  was 
made  secure  for  that  debt  and  for  a  further  advance  of  cash, 
and  the  goods  were  sent  to  auction  to  raise  a  sufficient  sum  to 
repay  him.  But  nothing  was  shipped  to  Charleston,  of  the 
whole  amount  purchased  of  the  prosecutors,  and  you  are  to 
judge,  whether  the  story  of  sending  goods  to  the  partner  in 
Charleston  was  not  altogether  a  false  preteace,  devised  for  the 
purpose  of  fraud. 

It  is  not  shown,  that  he  had  received  any  remittance  from 
Charleston,  and  it  is  very  apparent,  from  Harman's  letters,  that 
he  could  not  expect  to  receive  any.  These  letters  are  full  of 
complaints  and  entreaties,  relating  to  his  distressed  situation 
there,  except  that  portion  of  the  letter  of  the  29th  of  March, 
which  is  written  in  English.  You  are  to  judge,  by  comparing  it 
with  the  German  part  of  the  same  letter,  and  with  the  other  let- 
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tersy  written  at  the  same  period,  if  that  letter  was  not  altogether 
a  false  pretence,  ingeniously  enough  contrived  to  impose  on  un- 
suspecting individuals  here.  If  after  a  full  survey  of  the  evi- 
dence in  the  case,  you  believe  that  the  prisoner,  availing  him- 
self of  the  false  pretences  alleged,  did  obtain  from  the  prosecu- 
tors, or  from  either  of  them,  their  goods,  and  has  appropriated 
them  to  his  own  purposes,  it  will  follow  thirdly,  as  a  just  and 
legal  presumption,  that  the  transaction  was,  on  his  part,  an  art- 
ful device  to  defraud,  contrary  to  the  plain  rule  of  common  hon- 
esty, and  the  burden  of  excusing  himself  and  of  justifying  his 
innocence  and  integrity,  falls  upon  the  prisoner. 

These,  gentlemen,  are  the  material  points  in  this  case.  You 
are  to  weigh  the  evidence  with  candor,  and  if  you  entertain  a 
reasonable  doubt  of  any  fact,  you  are  to  let  that  doubt  weigh  in 
fiivor  of  the  prisoner's  innocence.  The  eloquent  counsel  for 
the  prisoner  have  repeatedly  admonished  you,  not  to  suffer  your- 
selves to  indulge  a  prejudice  against  him  on  account  of  his  re- 
ligion and  nation.  I  trust  we  live  in  an  age  and  in  a  country 
where  such  prejudice  is  but  little  felt,  and  where  such  caution  is 
hardly  necessary.  The  people  of  this  commonwealth  have  re- 
cently declared  their  sense  on  this  subject,  by  striking  from  the 
constitution  a  clause  which  excluded  persons  professing  the 
Jewish  religion,  as  well  as  Christians  of  the  Roman  Catholic  de- 
nomination, from  either  branch  of  the  legislature.  No  religious 
test  is  now  required  to  qualify  a  citizen  to  execute  any  civil  office 
in  the  state.  In  a  religious  view.  Christians  now  regard  the 
nation  of  the  Jews  as  their  elder  brethren,  to  whom  were  first 
communicated,  and  by  whom  were  preserved  the  oracles  of  the 
one  living  and  true  God,  which  contains  the  evidence  of  the 
divine  origin  of  the  Christian  religion.  The  time  has  not  yet 
arrived,  when,  according  to  the  visions  of  prophecy,  the  scales  will 
fall  from  their  eyes.  But  the  history  of  that  wonderful  nation, 
through  a  longer  succession  of  ages  than  belongs  to  the  chroni- 
cles of  any  other,  indicates  the  fulfilment  of  the  prophecy  rela- 
ting to  their  final  restoration.     And  it  is  indulging  no  vain 

11 
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expectation,  to  look  forward  to  the  time,  when  the  dispersed 
descendants  of  Abraham,  the  favored  servant  of  Jehovah,  will 
come  into  the  Christian  church,  and  thus  be  restored,  in  a  most 
emphatic  manner,  to  the  New  Jerusalem,  the  city  both  of  their 
God  and  of  our  own. 

The  trial  had  continued  through  Monday  and  until  Tuesday 
at  twelve  o'clock,  when  the  case  was  committed  to  the  jury. 
At  five  o'clock  in  the  afternoon  they  returned  into  court  with 
their  verdict.  They  acquitted  the  prisoner  on  the  indictments 
for  defrauding  Messrs  Hicks  &  Arnold,  and  found  him  guilty 
on  both  the  other  indictments.  The  court  met  on  Thursday 
morning,  and  after  a  short  address  from  the  judge  to  the  pris- 
oner, on  the  aggravated  character  of  his  offence  in  a  commer- 
cial community,  he  was  sentenced  to  suffer  twenty  days  solitary 
imprisonment,  and  to  be  confined  to  hard  labor  for  seven  years 
in  die  state  prison.^ 


JULY   TERM,  1824. 

Commonwealth  v.  Jesse  French. 

On  the  trial  of  an  indictment  for  forgery,  it  was  hdd,  that  the  record  and 
judgment  of  the  police  court  could  not  be  used  in  evidence,  unless  the 
circumstances  of  the  prisoner's  examination  there,  were  first  shown  by 
the  magistrate  or  some  other  person  present 

The  prisoner  was  tried  on  two  indictments  for  forgery.  The 
first  v\as  for  forging  and  publishing  a  note  for  $150,  purporting 
to  be  signed  by  William  French,  as  principal,  andEIeazer  Beal, 
as  surety,  and  payable  in  three  months.  The  second  was  for 
forging  and  publishing  a  note  for  $350,  purporting  to  be  signed 
by  Samuel  Burrill,  and  a  guaranty  on  the  back  of  the  same, 
signed  by  said  Burrill  and  by  Isaac  Spear  and  Washington 

^  This  was  the  first  conviction,  in  Massachusetts,  under  the  act  of  1815,  c.  126, 
for  obtaining  goods  by  false  pretences. 
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Thayer.  The  case  was  made  perfectly  clear  by  the  evidence 
on  the  first  indictment.  But  on  the  trial  of  the  second  indict- 
ment, Thomas  Dear,  the  witness,  could  not  identify  the  pris- 
Qner,  as  the  person  who  gave  to  him  the  note  to  be  discounted. 
The  county  attorney  offered  to  read  the  judgment  and  proceed- 
ings of  the  police  court  on  the  prisoner's  examination  there. 
But  on  an  objection  by  the  prisoner's  counsel,  the  court  decided 
that  the  proceedings  of  the  police  court  were  not  evidence, 
per  «e,  but  that  the  magistrate,  or  some  one  present,  must  first 
show  in  evidence,  the  circumstances  under  which  the  prisoner 
was  examined, 'end  was  induced  to  make  any  confession. 

George  Reid  was  then  sworn  and  testified,  that  he  was  em- 
ployed by  the  supreme  executive,  to  go  to  New  York,  ana 
bring  the  prisoner  from  thence,  being  charged  with  this  forgery ; 
that  on  his  passage  down  the  Sound*,  the  prisoner  read  the  war- 
rant which  was  annexed  to  Governor  Eustis's  application  to 
Governor  Yates,  and  which  contained  a  copy  of  the  note,  and 
that  the  prisoner  said,  of  his  own  accord,  without  any  advice, 
encouragement  or  threats  used,  that  he  should  plead  guilty  to 
the  charge,  having  understood,  from  certain  prisoners  with  whom 
he  was  confined  in  the  New  York  jail,  that  it  would  be  more 
easy  to  get  a  pardon,  if  he  should  plead  guilty ;  that  the  pris- 
oner was  carried  to  the  police  court  in  this  city,  and  there,  upon 
the  complaint  being  read  to  him,  he  pleaded  guilty  voluntarily. 

The  jury,  upon  this  evidence,  found  the  prisoner  guilty. 

Amtin,  for  the  commonwealth. 
John  Kingy  for  the  prisoner. 

£ing,  after  verdict,  moved  the  court  to  continue  the  case,  till 
the  prisoner  should  have  an  opportunity  to  apply  to  the  governor 
for  a  pardon,  on  the  ground  that  he  had,  prior  to  the  com- 
mission of  these  crimes,  sustained  a  good  character.  But  the 
judge  refused  to  continue  the  case  for  this  cause,  for  the  reason 
that  it  would  be  an  intimation  to  the  governor,  that  he  considered 
the  prisoner  as  a  proper  object  of  clemency,  and  that  by  sen* 
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tencing  him,  he  would  not  be  deprived  of  any  advantage,  which 
he  then  possessed,  of  applying  to  the  governor  for  the  exercise 
of  his  clemency.  He  was  sentenced  to  fifteen  days  solitary 
imprisonment,  and  to  hard  labor  in  the  state  prison  for  five  years. 


SEPTEMBER  TERM,  1824. 

Commonwealth  v.  John  Williams. 

Where  goods  belonging  to  different  pexsons  are  stolen  at  one  time  and  place, 
the  offence  may  be  set  forth  in  one  count  in  the  indictment. 

The  indictment  contained  one  count,  in  which  the  prisoner 
was  charged  with  a  larceny,  in  the  dwelling-house  of  Levi 
Dame,  of  articles  of  clothing  belonging  to  several  persons.  On 
his  trial  he  was  found  guilty. 

GateSy  counsel  for  the  prisoner,  then  moved  in  arrest  of 
judgment,  for  the  cause,  that  the  prisoner  was  charged  in  the 
same  count,  with  having  stolen  various  articles,  the  property  of 
three  different  persons.  At  the  hearing,  on  the  13th  of  Sep- 
tember, he  insisted,  that  the  indictment  should  have  contained 
three  counts,  so  that  the  Jury  might  pass  on  each,  and  convict 
or  acquit,  according  to  the  evidence. 

Austin,  for  the  commonwealth,  referred  to  the  Crown  Circuit 
Com.  450,  and  3  Chitty  C.  L. 

Thacher,  J.  If  the  property  was  taken  at  one  time  and  in 
one  place,  I  am  of  opinion  it  was  but  one  offence,  although  the 
several  articles  belonged  to  different  persons.  And  I  conceive, 
that  it  is  competent  for  the  jury  to  except  any  portion  of  the . 
property  charged,  if  the  evidence  should  not  be  satisfactory, 
and  to  render  a  verdict  which  should  be  conformable  to  the  facts. 
I  do  not  perceive,  that  the  prisoner  would  in  such  case  be  sub- 
jected to  any  disadvantage.  It  is  rather  favorable  for  him* 
For  if  the  goods  of  each  person  must  be  contained  in  separate 
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counts,  and  the  taking  in  this  manner  is  to  operate  as  several 
offences,  then  separate  indictments  might  be  brought,  and 
although  the  party  may  have  taken  but  one  bundle,  or  case,  and 
only  in  one  instance,  yet  he  may  be  tried,  convicted  and  pun- 
ished as  for  several  offences.  But  this  is  not  conformable  to 
our  practice,  nor  justified  by  authority.  **  For  it  seems  to  me," 
says  Lord  Hale,  (1  P.  C.  531,)  that  if  at  the  same  time,  the 
party  steals  goods  of  A.  of  the  value  of  6(f.,  goods  of  B.  of 
the  value  of  6d.,  and  goods  of  C.  of  the  value  of  6d.y  being 
perchance  in  one  bundle,  or  upon  a  table,  or  in  one  shop, 
this  is  grand  larceny,  because  it  is  one  entire  felony,  done 
at  the  same  time,  though  the  persons  had  several  properties, 
and  therefore,  if  in  one  indictment,  they  make  grand  larceny." 
In  the  case  at  bar,  the  goods  were  all  found  at  the  same  time  in 
the  prisoner's  chest,  and  there  was  no  evidence  that  they  had 
been  taken  at  different  times.  Charging  the  prisoner  with  but 
one  offence,  in  taking  the  whole  at  one  time,  is  most  favorable 
for  him ;  and  being  of  opinion  that  the  indictment  is  correct  in 
form,  the  motion  made  in  arrest  of  the  judgment  is  overruled. 


OCTOBER  TERM,   1824. 

Commonwealth  v.  Stephen  Bean,  appellant. 

Upon  a  tiiftl,  under  the  ordinance  of  the  city  council  of  the  city  of  Boston,  of 
1934,  regulating  the  keeping  of  dogs,  and  directing  one  half  the  amount 
paid  for  a  license  to  be  paid  to  the  city  clerk,  and  one  half  of  the  penalty 
for  the  violation  of  the  ordinance  to  be  paid  to  the  prosecutor,  without 
declaring  to  what  use  the  other  half  should  be  applied ;  it  was  hM^  that 
it  could  not  be  inferred,  that  any  sum  enures  to  the  city,  although  it  was 
statedy  in  the  original  complaint,  that  the  other  half  of  the  penalty  was  for 
the  use  of  the  city,  and,  consequently,  that  the  justices  of  the  police  and 
municipal  courts  and  the  jurors  were  not  interested  by  reason  of  being  paid 
by  the  dty. 
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Where,  after  a  complaint  had  been  instituted  against  a  person  for  the  violar 
lion  of  an  ordinance  of  the  city  of  Boston,  in  which  complaint  the  charter 
of  the  city  and  the  ordinance  were  not  set  forth,  the  legislature  passed  an 
act,  declaring  it  sufficient  to  set  forth  the  substance  of  complaints  before  the 
police  court,  without  setting  forth  the  special  acts  of  the  legislature,  or  the 
ordinances  or  by-laws  of  the  city,  on  which  they  were  founded^;  it  was 
hdd,  that  the  act  did  not  operate  as  an  ea?  post  facto  law,  but  only  affected 
the  forms  of  proceeding. 

Under  the  twenty-third  article  of  the  bill  of  rights,  which  declares  that  no  tax 
shall  be  imposed  on  the  subject,  without  the  consent  of  the  people,  and  un- 
der the  statute  of  1821,  c.  146,  (Rev.  St.  c.  58,)  which  allows  any  dog  to 
go  at  large,  if  he  wear  a  collar  with  the  name  of  the  owner  on  it,  it  was 
held,  that  the  city  of  Boston  had  no  authority  to  pass  an  ordinance,  requir- 
ing from  the  owners  of  dogs  going  at  large  the  payment  of  a  sum  of  money 
for  a  license. 

This  case  was  a  complaint,  founded  on  the  ordinance  of 
the  city  council  of  the  city  of  Boston,  passed  April  29,  1824, 
"  for  regulating  the  keeping  of  dogs  in  the  city  of  Boston."  At 
the  term  of  this  court  in  September,  the  defendant  appeared  and 
pleaded,  '^  protesting  that  he  was  not  guilty  of  the  premises 
charged  in  the  complaint,  he  saith  that  he  ought  not  to  be  com- 
pelled to  answer  the  said  complaint,  because  the  justices  and 
clerk  of  the  police  court,  before  whom  the  same  was  originally 
indicted,  entered,  heard  and  tried,  are  rateable  and  rated  inhabi- 
tants of  the  said  city  of  Boston,  and  dependent  for  their  salarieSi 
respectively,  as  such  justices  and  clerk,  on  annual  grants  to  be 
made  at  the  will  of  the  city  council  of  said  city,  and  the  judge 
and  clerk  of  this  court  are  also  rateable  and  rated  inhabitants  of 
said  city,  to  the  use  of  which  a  part  of  the  penalty  or  forfeiture 
is  to  enure ;  wherefore  they  are  concerned  in  interest  in  the 
matters  charged,  and  said  courts  are  not  proper  to  try  the  same, 
and  the  matter  charged  should  be  heard  before  some  justice  of 
the  peace  in  Chelsea.  To  this  the  attorney  for  the  common- 
wealth demurred,  and  upon  the  same  being  joined,  the  plea  was 
adjudged  insufficient  in  law,  and  said  Bean  was  required  to 
answer  further. 
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The  jurors  being  then  called,  Bean  challenged  the  array 
of  the  panel,  because  the  judge  and  clerk  of  this  court,  by  whom 
the  writ  of  venire  facias  for  the  summoning  of  the  said  jurors 
was  awarded,  the  mayor  and  aldermen  of  the  city  of  Boston, 
who  drew  and  selected  the  said  jurors,  the  sheriff  of  the  county 
of  Suffolk,  and  the  constable  who  served  and  returned  it,  at  the 
time  of  the  issuing  of  the  writ,  and  continually  afterwards  to  this 
time,  were  and  are  rateable  and  rated  inhabitants  of  said  city, 
and  so  concerned  in  interest.  Upon  a  demurrer  and  joinder, 
the  court  overruled  the  plea,  and  adjudged  that  the  panel  was 
sufBcient  in  law.  And  so  likewise  the  separate  challenges  to 
each  of  the  jurors  by  the  defendant  for  the  same  cause  were 
overruled.  The  attorney  for  the  commonwealth  then  offered  to 
read  the  by-law  or  ordinance,  on  which  the  complaint  was 
founded.  But  the  defendant  objected  to  it,  on  the  ground  that 
there  was  no  statute  or  law  empowering  the  city  council  to  make 
such  by-law.  The  judge,  however,  admitted  it  to  be  read  in 
evidence.  The  defendant  next  objected  to  David  Eckley  as  a 
competent  witness,  because  he  was  a  rated  inhabitant  of  the 
city.  But  this  objection  also  was  overruled,  and  he  was  admitted 
to  testify.  The  witnesses  for  the  prosecution,  and  likewise  for 
the  defendant,  were  then  heard,  and  the  counsel  for  the  defend* 
ant  and  the  attorney  for  the  commonwealth  argued  on  the  law 
and  the  evidence  fully  to  the  jury. 

Austin,  for  the  commonwealth. 
Benjamin  Rand,  for  the  prisoner. 

Thacher,  J.,  in  committing  the  case  to  the  jury,  stated  to 

• 

them,  that  no  question  of  fact  was  contested  by  the  parties,  but 
whether  the  dog  was  loose  or  at  large  within  the  meaning  of 
the  ordinance.  The  court  had  permitted  evidence  to  be  given 
of  the  character  of  the  dog,  and  of  the  tneasures  taken  by  the 
defendant  to  keep  him  from  going  at  large.  It  was  for  the 
jury  to  decide,  whether  from  the  nature  of  the  anintal,  always 
loving  liberty  and  desirous  to  go  at  large,  and  from  the  evi- 
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dence  of  the  disposition  of  this  dog,  it  was  not  incumbent  on 
the  defendant  to  keep  him  chained  or  confined  to  a  room^  if  he 
did  not  intend  that  he  should  go  at  large ;  and  whether,  by  not 
keeping  hioi  under  such  restraint,  he  did  not  take  on  himself 
the  risk,  if  the  dog  should  be  loose  in  the  street.  If,  however, 
they  believed,  from  the  evidence,  that  the  defendant  had  used 
due  care  and  caution  in  restraining  the  dog,  and  that  his  being 
at  laige  was  accidental,  and  without  the  defendant's  fault ;  then 
it  would  be  their  duty  to  acquit  him. 

The  jury  found  the  defendant  guilty,  saying  at  the  time  that 
they  were  of  opinion  that  the  dog  was  not  kept  by  him  under 
sufficient  restraint. 

The  case  was  continued,  and  by  agreement  of  the  parties 
they  were  heard  by  the  judge  at  the  Law  Library,  on  Mon- 
day, the  13th  of  September ;  and  on  Thursday,  October  7, 1824, 
the  judge  read  the  following  opinion. 

This  case  comes  to  this  court  by  appeal  from  the  judgment 
of  the  police  court  of  this  city.  It  was  commenced  on  the 
29th  of  May  last,  and  the  judgment  was  rendered  on  the 
23d  of  June  following.  It  is  a  complaint  made  by  Benjamin 
Pollard,  Esq.,  city  marshal,  in  the  name  and  behalf  of  the 
commonwealth,  founded  on  an  ordinance  of  this  city,  which 
was  enacted  on  the  29th  of  April  last,  to  '^regulate  the 
keeping  of  dogs  within  the  city  of  Boston,"  against  Stephen 
Bean,  to  recover  of  him  the  penalty  of  ten  dollars,  for 
permitting  a  certain  dog,  belonging  to  him,  to  go  at  large, 
*<he  not  having  paid  to  the  city  clerk  the  sum  of  five  dol- 
lars for  said  dog  to  go  at  large,  against  the  ordinance  afore- 
said.'' The  preliminary  objections,  made  by  the  defend- 
ant's counsel,  to  the  jurisdiction  of  the  police  court,  and  of  this 
tribunal  ;  to  the  array  of  the  panel  of  jurors,  and  to  each  j  uror ; 
to  the  competency  of  David  Eckley  as  a  witness*;  and  to  the 
validity  of  the  ordinance ;  were  overruled  at  the  trial,  it  being 
understood  at  the  time,  that  he  was  to  be  heard  upon  them,  and 
that  they  were  to  be  deliberately  settied  afterwards.    The  jury 
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fetarned  a  verdict  against  the  defendant.  Since  the  verdict 
was  rendered,  the  counsel  for  the  parties  have  been  fully  heard  ; 
and  I  confess  myself  to  be  much  indebted  to  their  laborious 
and  fiiithful  investigation  of  the  several  points  of  law,  exhibit- 
ing an  array  of  authorities  and  arguments,  which  were  worthy 
of  a  cause  of  greater  magnitude ;  and  yet  I  am  accustomed  to 
think,  that  all  questions  of  criminal  law,  affecting  either  the  life, 
the  liberty,  or  the  property  of  the  subject,  are  of  magnitude, 
and  worthy  of  the  best  efforts  of  the  ablest  practitioners ;  and 
I  wish  that  counsellors  of  eminence  oftener  found  it  for  their 
interest  to  appear  here  in  the  defence  of  the  unfortunate. 
Sure  I  am,  their  learning  and  eloquence  would  not  be  lost  either 
on  the  court  or  jury  ;  and  if  it  should  have  no  other  effect,  it 
would  certainly  lead  to  great  circumspection  in  the  administra* 
tion  of  criminal  justice.  As  the  present  is  a  prosecution, 
founded  on  an  alleged  violation  of  law,  the  government  is  to  be 
held  strictly  to  maintain  the  complaint,  both  in  form  and  sub- 
stance, and  the  defendant  is  entitled  to  the  benefit  of  all  legal 
presumptions  in  his  favor.  For  forfeitures  and  penalties  are 
odious,  and  are  not  to  be  inflicted  in  doubtful  cases. 

1.  The  first  point  of  law,  on  which  the  defendant  relies,  is, 
that  the  complaint  was  instituted  before  a  court  which  was  not 
proper  to  try  it,  because  one  half  of  the  penalty  will  enure  to 
the  city,  of  which  the  justices  of  that  court  were  rateable  and 
rated  inhabitants.  That  a  judge  must  not  be  interested  in  the 
cause  which  he  is  to  try,  and  that  an  act  giving  authority  to  a 
man  to  be  a  judge  in  his  own  cause,  would  be  against  magna 
charta  in  England,  and  against  our  own  constitution  here,  are 
truths,  which  require  neither  proof  nor  comment.  It  is  suffi- 
cient, that  the  principle  is  recognized  by  our  supreme  court,  in 
the  case  of  Pearce  v.  Atwoody  (13  Mass.  R.  324,)  and  it 
cannot  be  better  expressed,  than  in  the  language  of  Lord  Mans- 
field, in  the  case  of  HesJceth  v.  BraddocJc,  (3  Burr.  1847.) 
"  There  is,"  he  says,  '^  no  principle  of  law  more  settled  than 
this,  that  any  degree,  even  the  smallest  degree  of  interest  in 

12 
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the  question  depending,  is  a  decisive  objection  to  a  witness,  and 
much  more  so  to  a  juror,  or  to  the  officer  by  whom  the  juror  la 
returned  ;  and  that  the  minuteness  of  the  interest  will  not  relax 
the  objection ;  for  the  degrees  of  influence  cannot  be  measured ; 
no  line  can  be  drawn,  but  that  of  a  total  exclusion  of  all  degrees 
whatever.''  But  while  the  general  principle  ia  acknowledged, 
it  is  contended,  on  the  part  of  the  government,  that  the  present 
is  an  exception,  and  that  it  was  necessary  for  the  justices  of  the 
police  court  to  take  jurisdiction,  or  there  would  be  a  failure  of 
justice,  which  would  be  a  reflection  on  the  wisdom  of  the  gofv- 
emment.     Mostyn  v.  Fabrigas^  (Cowp.  161.) 

Was  it  necessary,  then,  that  this  prosecution  should  be  brought 
in  the  police  court  ?  >  By  the  act  of  1821,  c.  109,  s.  2,  (Rev. 
St.  c.  87,)  to  the  justices  of  the  police  court  is  given  "  cogni- 
zance  of  all  crimes,  oflences,  and  misdemeanors,  whereof  jus- 
tices of  the  peace  may  take  cognizance  by  law,  and  of  all 
oflences  cognizable  by  one  or  more  of  said  justices,  according 
to  the  by-laws,  rules  and  regulations,  which  may  be  established 
by  the  proper  authority  of  the  city  of  Boston."  And  by  the 
third  section  it  is  provided,  "  that  no  process  returnable  before 
a  justice  of  the  peace  residing  in  the  town  of  Chelsea,  except 
for  causes  of  complaint  arising  in  Chelsea,  shall  be  served 


*  By  the  act  of  1801,  o.  62,  "all  fines  and  forfeitures  aecming  for  the  breach 
of  any  by-law  in  any  town  within  this  commonwealth,  may  be  prosecuted  for 
and  recovered  before  any  justice  of  the  peace  in  the  town  or  county,  where 
the  ofience  shall  be  committed,  by  complaint,  in  the  same  way  and  manner 
other  criminal  offences  are  now  prosecuted  before  justices  of  the  peace  within 
this  commonwealth."  Prior  to  that  time,  by  the  act  of  1793,  c.  43,  **  all  pecu- 
niary fines  or  forfeitures,  recoverable  by  bill,  plaint  or  information,  or  for 
recovery  whereof  no  mode  shall  be  prescribed,  shall  and  may  be  sued  for  and 
recovered  by  action  of  debt,  in  any  court  proper  to  try  the  same."  By  the 
act  of  1817,  c.  50,  "  all  fines,  forfeitures,  and  penalties  accruing  within  the 
said  town  of  Boston,  for  the  breach  of  any  by-law,  maybe  recovered  by  indict* 
ment,  information  or  complaint,  in  the  name  of  the  commonwealth,  in  any 
court  competent  to  try  the  same  ',  and  all  fines  so  recovered  and  paid  shall  be 
appropriated  to  the  uses  for  which  the  same  are  now  by  law  ordered  to  be 
applied." 
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within  the  city  of  Boston."  So  that  in  this  complaint,  arising 
in  this  city,  the  jurisdiction  of  the  case,  whether  in  form  of  a 
civil  action  or  of  a  criminal  complaint,  does,  in  fact,  belong  to 
the  jostioes  of  the  police  court,  inasmuch  as  no  process  can  be 
served  on  the  defendant,  which  should  be  made  returnable  before 
a  justice  of  the  peace  in  Chelsea.  It  was  necessary,  therefore, 
that  the  justices  of  the  police  court  should  take  jurisdiction  in 
this  case.  And  appeals  from  that  court  this  tribunal  must  sus- 
tain for  the  same  cause.  Now,  if  it  were  true,  as  is  alleged, 
that  half  the  penalty  in  this  case  goes  to  the  city  treasury,  it 
could  not  be  denied,  that  we  have  a  remote  corporate  interest 
in  the  event ;  yet  inasmuch  as  the  jurisdiction  is  expressly  con- 
ferred on  us  by  statutes  of  the  commonwealth,  ^'  the  law  must  be 
considered  as  repelling  the  interest,"  which  otherwise  existed, 
according  to  the  decision  of  the  supreme  court  in  the  case  of 
the  Commanwet^th  v.  Hiomas  Ryan,  (5  Mass.  R.  90.)  But  on 
examining  the  ordinance  in  this  case,  it  does  not  appear,  that 
either  the  sum,  which  is  to  be  paid  for  the  license,  or  the  pen- 
alty for  its  violation,  enures  to  the  city  —  the  former  goes  to  the 
city  cleric,  who  is  not  required  to  account  for  it,  and  half  of  the 
latter  to  the  prosecutor.  The  ordinance  might  have  declared  > 
to  whom,  or  to  what  use  the  other  half  should  go.  But  in  the 
silence  of  the  ordinance  on  thb  subject,  I  cannot  infer,  that  it 
is  for  the  use  of  the  city  of  Boston.  And  although  it  is  said 
in  the  complaint,  "  that  the  other  half  is  for  the  use  of  the  city," 
that  doth  not  appear  by  inspection  of  the  ordinance,  and  on 
its  payment  to  the  treasurer,  it  must  be  passed  by  him  with  all 
other  fines  and  penalties  to  the  credit  of  the  commonwealth. 
Hence,  all  the  objections  to  the  competency  of  the  justices  of 
the  police  court,  to  sustain  the  original  complaint ;  to  the  judge 
and  clerk  of  this  court ;  to  the  array  of  the  panel  of  jurors  by 
the  mayor  and  aldermen  by  whom  they  were  drawn ;  to  each 
of  the  jurors  ;  and  to  the  competency  of  Mr.  Eckley  as  a  wit- 
ness, must  fall  to  the  ground  ;  it  not  appearing  that  we  have 
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any  more  interest  in  this  penalty,  than  in  any  other  fine,  which 
is  paid  to  the  commonwealth.^ 

2.  The  second  objection  on  the  part  of  the  defendant  is,  that 
the  complaint  is  essentially  defective  in  form,  and  that  no  judg- 
ment can  be  rendered  on  it.  The  complaint  sets  forth,  that, 
<<  by  virtue  of  an  act  of  the  commonwealth,  entitled  *  an  act 
establishing  the  city  of  Boston,*  the  mayor  and  aldermen,  and 
common  council,  upon  the  29th  of  April,  1824,  passed  a  cer- 
tain ordinance  to  regulate  the  keeping  of  dogs  within  the  city, 
in  which  it  is,  among  other  things,  ordained,  that  from  and  after 
the  passing  of  said  ordinance,  no  dog  shall  go  at  large  or  loose 
in  any  street,  lane  or  court,  nor  in  any  uninclosed  or  public 
place  in  this  city,  until  the  owner  or  keeper  of  such  dog,  or  the 
head  of  the  family,  or  keeper  of  the  house,  where  such  dog  is 
kept  or  harbored,  shall  have  paid  to  the  city  clerk,  the  sum  of 
five  dollars  for  a  license  for  such  d(^  to  go  at  large  ;  nor  unless 
he  shall  cause  a  collar  to  be  constantly  worn  by  such  dog,  hav- 
ing the  christian  and  surname  of  the  owner  thereof  legibly 
written  or  engraved,  or  stamped  thereon ;  and  also,  that  in 
case  any  dog  shall  be  found  loose  or  going  at  large  as  aforesaid, 
contrary  to  the  provisions  of  said  ordinance,  the  owner,  <&c., 
shall  forfeit  and  pay  the  sum  of  ten  dollars,  one  half  for  the 
use  of  the  city,  and  the  other  half  for  the  use  of  the  prosecu- 
tor, to  be  recovered  by  complaint  before  the  police  court.'' 
After  this  recital,  it  charges,  that  the  defendant,  on  the  25th  of 
May,  1824,  was  the  owner  and  keeper  of  a  certain  dog,  which 
was  then  and  there  found  loose  or  going  at  large  in  Beacon 
street,  he  not  having  paid  to  the  city  clerk  the  sum  of  five 
dollars  for  a  license  for  said  dog,  against  the  ordinance  aforesaid." 
It  is  objected  to  this  complaint,  that  the  charter  of  the  city  and 
the  by-law  are  not  set  forth.  But,  by  the  fifth  section  of  the 
act  of  1824,  c.  28,  it  is  declared,  "  that  in  all  prosecutions 
before  the  police  court,  founded  on  the  special  acts  of  the  l^is- 

*  Hobart,  87;  1  Bl.  Com.  91;  Mag.  Car.;  8  Co.  118  ;  Com.  Big.  tit.  Parliament. 
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hture,  or  the  ordinances  or  by-laws  of  the  city  of  Boston,  it 
shall  be  sufficient  to  set  forth  in  such  complaint  the  offence 
folly  and  plainly,  substantially  and  formally,  and  in  such  com- 
plaint it  shalLnot  be  necessary  to  set  forth  such  special  act,  by- 
hw,  ordinance  or  any  part  thereof."  Thus  these  special  acts 
and  by-laws  are  placed  on  the  ground  of  general  laws,  and  it 
is  made  the  duty  of  the  court  to  take  notice  of  them,  without 
the  record  being  incumbered  with  their  recital  at  full  length.' 
But  to  this  it  was  argued,  that  as  this  act  was  passed  after  the 
complaint  had  been  instituted,  although  before  the  judgment 
was  rendered  in  the  police  court,  it  did  not  cure  the  defect, 
because  it  would  operate  like  an  ex  post  facto  law,  and  so 
would  be  contrary  to  the  24th  article  of  the  bill  of  rights.  But 
this  act  was  not  made  to  punish  an  innocent  action  done  before 
the  existence  of  the  law,  but  operates  only  in  the  forms  of  pro- 
ceeding. The  only  effect  of  quashing  the  present  complaint 
for  this  cause  would  be,  to  authorize  a  new  one  to  be  brought 
in  precisely  the  same  words ;  for  there  is  no  doubt,  that  the 
complaint  is  set  forth  with  sufficient  regard  to  legal  form  as  the 
law  now  is  ;  although  some  doubt  might  exist,  whether  it  was 
sufficiently  formal  prior  to  this  last  act  of  the  l^slature.  For 
these  reasons,  I  am  of  opinion,  that  this  objection  to  the  com- 
plaint is  not  sufficient  to  set  aside  the  proceedings.* 

8.  The  great  objection  to  the  ordinance,  on  which  the  coun- 
sel for  the  defendant  principally  relies,  is,  that  the  city  author- 
ities had  no  right  to  pass  it,  because  it  contravenes  the  general 
kws  of  the  commonwealth.  It  is  argued,  that  it  is  not  within 
the  objects  for  which  towns  are  incorporated,  and  that  it  is  not 
made  pursuant  to  law  ;  but  that  it  is  an  independent  and  unau- 
thorized act  of  legislation,  which  neither  the  city  of  Boston  nor 
any  other  town  in  the  commonwealth  could  enact.  It  becomes 
therefore  necessary  to  consider  the  extent  of  the  power  of  towns 

'  Peake  's  Law  of  Evidence,  5th  ed.  27,  note  (a.) 

*Boa.  A  PnU.  98  ;  Com.  Dig.  tit.  Parliament  R.  5  —  7 ;  4  W.  &.  M.  c.  15. 
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to  enact  by-laws,  it  being  justly  admitted  by  the  attorney  for  the 
commonwealth,  that  this  city  has  no  other  or  greater  power  in 
this  respect,  except  as  to  the  penalty  for  their  observance,  than 
any  other  town  in  the  commonwealth.  The  inhabitants  of  each 
town  are  declared  by  law  (1785,  c.  75,)  "  to  be  a  body  politic 
and  corporate,  and  are  empowered  to  make  such  by-laws  for 
directing  the  prudential  affairs  of  their  town,  as  they  shall  judge 
most  conducive  to  the  peace,  welfare,  and  good  order  thereof, 
and  to  annex  penalties  for  the  observance  of  them,  not  exceed- 
ing thirty  shillings  for  one  offence,  to  enure  to  such  uses  as  they 
shall  therein  direct,  provided  they  be  not  repugnant  to  the  gen* 
eral  laws  of  the  government."  Like  power  is  considered,  at 
common  law,  as  necessarily  and  inseparably  incident  to  every 
corporation.  (I  Black.  Com.  475.)  And  the  same  power  is 
given  to  this  city  by  the  fifteenth  section  of  the  charter,  pursuant 
to  the  second  amendment  to  the  constitution  of  the  common- 
wealth, with  authority  to  annex  penalties,  not  exceeding  twenty 
dollars,  for  the  breach  of  any  city  by-law,  and  with  a  further 
provision,  that  any  by-law  of  the  city  may  be  annulled  by  the 
legislature. 

The  objection  to  this  ordinance  does  not  arise  from  its  con- 
taining a  penalty,  but  because  a  penalty  is  declared,  to  enforce 
the  observance  of  a  by-law,  which  imposes  the  payment  of  what 
is  deemed  to  be  an  illegal  tax.  It  is  argued,  that  it  is  ill^jal, 
because  by  the  general  law  of  the  commonwealth,  (18S1,  c. 
146,)  any  dog  may  go  at  large,  provided  he  wear  a  collar  with 
the  name  of  his  owner  on  it,  the  owner  being  answerable  for 
any  damage  which  he  shall  commit  in  double  the  amount.  But 
this  ordinance  declares  that,  within  this  city,  no  dog  shall  go  at 
laige  unless  his  owner  shall  take  out  a  license,  for  which  he 
shall  pay  five  dollars.  The  object  is  to  discourage  the  keeping 
of  dogs  by  confining  the  number  to  those  persons  who  are  able 
and  willing  to  pay  five  dollars  for  the  privilege.  I  confess  there 
is  good  reason  for  such  regulation,  when  it  is  considered  that 
this  animal  is  liable,  especially  during  the  hot  season  of  the 
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year,  to  a  species  of  madness,  which  is  highly  dangerous  and 
destructive  to  human  life.  But  although  there  is  excellent 
reason  for  diminishing  the  number  of  dogs,  yet  1  do  not  see, 
if  it  is  competent  for  the  city  to  impose  a  tax  upon  the  owners 
of  dogs,  why  they  may  not  also  on  the  owners  of  other  domes* 
tic  animals,  as  horses,  goats,  swine  and  singing  birds;  why 
not  on  retailers  and  innholders;  why  not  on  the  owners  of 
trucks  and  of  carts ;  and  on  many  other  persons  and  objects, 
which  it  would  be  easy  to  enumerate  ?  It  is  argued,  howeyer, 
that  dogs  are  a  nuisance,  that  they  are  considered  as  mischicYous 
and  dangerous  animals  by  the  general  law  of  the  commonwealth, 
and  that  this  ordinance  is  in  aid  of  those  laws  and  not  repug- 
nant to  them*  But  to  this  I  reply,  that  if  it  were  true  that  they 
are  a  nuisance,  what  right  has  the  city  to  license  such  nuisancei 
and  to  deriye  a  reyenue  from  it  7  It  is  not  true,  however,  that 
they  are  a  nuisance,  and  for  many  purposes  they  are  considered 
as  valuable  domestic  animals.  The  objection  to  the  tax  arises 
from  the  twenty-third  article  in  the  bill  of  rights,  which  declares, 
that  no  chaige,  tax,  impost  or  duties  shall  be  imposed  on  the 
subject,  without  the  consent  of  the  people,  expressed  by  an  act 
of  the  legislature.  I  know  of  no  case  wherein  a  town  may 
undertake  to  assess  money  on  the  inhabitants,  or  on  any  portion 
of  them,  even  with  their  consent,  directly  or  indirectly,  unless 
with  the  sanction  of  a  legislative  act.  Thus  to  defray  the 
expenses  of  dvil  government,  to  support  religious  worship, 
schools,  paupers,  and  highways ;  for  the  most  useful  purposes  of 
municipal  order  and  comfort,  as  maintaining  lamps  in  the  streets, 
providing  a  watch,  preserving  the  public  health,  and  removing 
nuisances ;  and  so  likewise  to  enable  the  city  government  to 
order  many  things  of  great  necessity  and  convenience,  as,  reg^ 
ulating  the  erection  of  wooden  buildings,  of  livery  stables,  and 
providing  fire  engines,  and  regulating  proceedings  at  6res,  paving 
the  streets  and  sidewalks,  the  standing  of  carts  and  trucks  in 
the  streets,  the  keeping  and  transportation  of  gunpowder,  and 
the  carrying  on  of. divers  trades,  there  are  general  or  special 
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laws  of  the  common vrealth,  authorizing  assessments,  and  con- 
taining proper  regulations.  If  these  things  belong  to  the  pru- 
dential affairs  of  towns^  which  they  in  their  corporate  capacity 
might  regulate  ;  why  this  expense  and  minuteness  of  l^slation  ? 
I  know  not  any  instance,  in  which  a  town  has  eter  before 
assumed  the  authority  of  granting  a  license  for  what  is  permit- 
ted to  be  done  by  the  laws  of  the  commonwealth  ;  and  this  is 
the  first  instance  known  to  me,  not  only  where  the  question  has 
arisen,  but  where  a  town  has  undertaken,  without  an  act  of  the 
legislattire,  to  require  the  citizens  to  pay  a  sum  of  money  for 
the  enjoyment  of  a  privilege,  which  they  would  otherwise  be 
entitled  to  enjoy  freely.  The  acts  of  the  legislature  are  the 
supreme  law  of  the  land.  It  is  not  competent  for  individuals 
or  for  towns  to  add  to  them,  or  to  take  from  them.  Were  it 
otherwise,  there  would  be  neither  freedom  nor  safety.  The 
legislature  has  always  shown  great  readiness  to  pass  any  laws 
for  the  government  of.  this  town,  its  peace,  health,  ornament  or 
safety,  which  were  requested  by  the  inhabitants,  or  by  their 
representatives  in  the  general  court ;  and  I  cannot  doubt  their 
readiness  to  sanction  a  law,  similar  to  that  which  is  now  in 
question,  upon  the  application  of  the  city  council  for  that  pur- 
pose. But  that  any  city  or  town  in  the  commonwealth  may 
add  to,  or  limit  the  acts  of  the  legislature,  supposes  these  cor- 
porations to  possess  a  paramount  power  of  legislation  ;  and  if 
they  may  add  to  the  general  laws,  they  may  also  repeal  the 
fundamental  laws  of  the  state. 

A  similar  question  arose  in  England  in  the  time  of  Charles 
II.  It  was  the  case  of  Player  v.  Vere,  (Sir  Thomas  Ray- 
mond's Rep.  288  —  324.)  The  mayor,  aldermen  and  com- 
mon council  of  the  city  of  London,  claiming  under  an  ancient 
prescriptive  right  to  make  such  ordinances  as  were  profitable, 
agreeable  to  good  faith,  and  reasonable,  upon  the  2d  of  April, 
1677,  in  common  council  enacted,  that  the  governors  of  Christ's 
Hospital  should  have  the  government  of  all  cars,  carts,  and 
cartmen  within  the  city  ;  that  no  more  than  four  hundred  and 
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twenty  carts  should  be  allowed  to  work  from  place  to  place 
within  the  city ;  that  each  of  them  should  have  the  city  arras 
upon  the  shafts  in  a  piece  of  brass,  with  the  number  of  it ;  that 
lit.  Ad.  per  annum  should  be  paid  for  a  car-room^  and  20«* 
upon  any  admittance  or  alienation  of  a  car-room,  which  sums 
were  to  be  applied  towards  the  relief  and  maintenance  of  the 
poor  orphans  in  that  hospital ;  and  that  if  any  person  should 
presume  to  work  any  car  within  said  city,  for  hire,  by  himself 
or  serrant,  not  being  duly  licensed,  such  person  should,  fcnr  every 
such  offence,  forfeit  and  pay  ISs.  4c?.  The  defendant  was 
arrested  in  the  city  and  imprisoned  on  a  bill  of  debt  for  13<.  4(2., 
on  the  2d  of  November,  (29  Car.  11.)  upon  the  act,  and  brought  a 
writ  of  habtai  corpus,  returnable  into  the  King's  Bench,  to 
remove  the  cause  into  that  court,  and  to  know  why  he  might 
not  be  discharged.  The  case  was  repeatedly  argued  with  great 
learning  and  ability  by  very  eminent  counsel  on  both  sides. 
Against  the  by-law  it  was  alleged, ''  that  it  was  unreasonable 
and  void,  because  the  common  council  had  no  power  to  restrain 
the  number  of  carts,  or  to  impose  fines,  and  that  so  it  was  in 
restraint  of  the  liberty  of  trade."  Sir  George  Jeffries  and  Sir 
Robert  Sawyer  argued  in  favor  of  the  by-law,  ^'  that  though  it 
was  naught  for  the  fine,  it  might  be  good  for  the  rent ;  for  a 
by-law  might  be  good  for  one  part  and  bad  for  another.  And 
as  for  the  number  of  carts,  if  they  cannot  be  restrained,  the 
streets  would  be  pestered."  After  great  consideration  of  the 
authorities,  it  was  finally  adjudged  in  Hilary  term,  (31  and  82, 
Car.  II.)  by  the  whole  court,  nemine  contradicentty  **  that  the 
by-law  was  not  good  by  reason  of  the  fine  and  rent,  but  in  all 
things  else  very  good."  The  reasons  of  this  judgment  are  not 
stated,  but  it  appears  to  me,  that  it  was  on  the  principle,  that  it 
was  contrary  to  the  liberties  of  England,  to  exact  from  the  sub- 
ject any  money,  whether  as  a  penalty  or  for  a  rent,  which  was 
not  warranted  by  law.  (Mag.  Chart,  c.  29;  2  Inst.  45-47.) 
And  so,  I  consider,  is  the  law  of  this  commonwealth. 

It  has  been  further  argued,  that  the  ordinance  in  this  case  is 
13 
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4|i,^M4i^i  iaw^  b«€ftttse  in  addition  to  a  pecuniary  penalty,  it  con- 
vbuiM^  4  Miil»kiHe.    By  the  second  section,  if  any  dog  is  found 
khM^  ^  gloiiD^  at  large  in  the  city,  whose  owner  or  keeper  shall 
HQl  thav^  paid  to  the  city  clerk  five  dollars  for  a  license,  the 
^woer  or  keeper  incurs  a  penalty  of  ten  dollars.    And  in  the 
6>artk  section  it  is  ordained,  that  if  any  dog  shall  be  found 
going  at  large,  whose  owner  or  keeper  shall  refuse  or  neglect  to 
take  out  a  license  for  him,  it  shall  be  the  duty  of  the  mayor  to 
cause  such  dog  to  be  destroyed.     So  that  after  the  owner  has 
paid  the  penalty,  the  dog  is  still  liable  to  be  destroyed,  notwith- 
standing his  owner  may  have  furnished  him  with  a  collar,  accord- 
ing to  the  statute.     If  then  there  were  no  doubt  as  to  the  right 
of  the  city  to  require  the  owners  to  pay  for  a  license,  and  to 
impose  a  penalty  for  the  n^lect  of  payment,  yet  it  is  very  clear 
that  the  ordinance  is  defective  in  requiring  the  dog  to  be  killed ; 
for  by  the  general  act  and  by  the  charter,  the  city  can  only 
annex  a  pecuniary  penalty,  of  limited  amount,  to  secure  the 
observance  of  their  by-laws.     The  forfeiture  of  the  life  of  a  dog 
is  therefore  clearly  illegal.     Hence  the  learned  counsel  for  the 
defendant  infers,  that  the  ordinance  is  for  this  cause  wholly  bad, 
and  he  relies  on  the  case  of  Kirk  v.  NotutU  and  another y  (1 
Term  R.  118,)  to  support  the  position.     The  by-law  in  that 
case  was  made  by  a  manufacturing  corporation,  and  declared 
that  certain  articles,  manufactured  in  a  deceitful  and  unwork- 
manly  manner,  should  be  liable  to  seizure  and  be  forfeited. 
The  by-law  prescribed  no  pecuniary  penalty,  but  created  a  for- 
feiture of  the  article.     Whereas  the  act  of  incorporation  (21 
Jac.  I.)  empowered  them  to  make  reasonable  by-laws,  and  to 
annex  to  the  breach  a  fine,  or  amerciament  only.     In  directing 
the  seizure  and  destruction  of  the  article,  the  by-law  was  not 
pursuant  to  the  charter,  and  so  was  wholly  bad.     But  in  the 
case  of  Player  v.  Vere,  which  has  been  already  relied  upon  as 
decisive  in  favor  of  the  defendant  upon  another  point,  the  wHole 
court  of  King's  Bench  were  of  opinion,  that  a  by-law  might  be 
good  for  part,  although  it  might  be  bad  for  the  residue ;  and  it 
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would  thence  follow,  that  so  much  as  is  good  would  be  sustained 
in  a  court  of  justice,  and  the  residue  rejected.  If  then  there 
were  no  other  but  this  last  objection  in  this  case,  I  should  have 
no  hesitation  to  decide,  that  the  ordinance  is  good  for  the  pen- 
alty, but  bad  for  the  forfeiture.  But  as  I  am  of  opinion,  that 
the  city  cannot  require  from  the  owners  of  dogs  going  at  large 
the  payment  of  a  sum  of  money  for  a  license,  it  is  substantially 
defective  and  invalid  for  this  cause. 

I  have  come  to  this  result  with  reluctance,  after  much  con- 
sideration,  and  against  my  first  impression  ;  for  the  object  of  the 
by-law  is  both  salutary  and  necessary.  Had  I  finally  enter- 
tained a  doubt,  I  should  have  felt  bound  to  render  such  judg- 
ment, as  would  have  enabled  the  defendant,  by  a  bill  of  excep- 
tions, to  obtain  the  judgment  of  the  supreme  court.  But  all 
criminal  suits  in  the  name  and  behalf  of  the  commonwealth  are 
defended  at  the  sole  risk  and  charge  of  the  accused  party.  A 
judgment  against  the  defendant  in  this  case  would  throw  on 
him  the  fine  and  costs,  which  he  must  pay  or  be  committed  to 
prison  ;  and  if  he  should  finally  succeed  in  obtaining  a  reversal 
of  the  judgment  in  the  supreme  court,  I  do  not  know  how  he 
can  compel  the  commonwealth  to  refund  the  money,  or  to  in- 
demnify him  for  the  personal  injury  which  he  might  sustain.  I 
consider  him  entitled  to  the  benefit  of  my  opinion  in  his  favor, 
and  the  verdict  must  be  set  aside  and  the  complaint  dismissed.^ 

1  4  W.  &  M.  c.  15  ;  13  Mass.  R.  278 ;  1  Roll.  264  ;  Com.  Dig.  tit.  By-law  £.  2 ; 
Col.  Chart.  195;  5  Mass.  R.  548;  Hob.  211;  2  Vent.  183;  2  Eyd,  110;  1 
ilats.  R.  189  ;  .2  Kyd,98  ;  Com.  Dig.  tit.  By-law,  C.  7,  D.  2. 
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DECEMBER  TERM,   1824. 
Commonwealth  v,  William  Worcester,  appellant. 

Where  a  part  of  a  by-law  of  the  town  of  Boston  was  read  to  support  an  in- 
dictment, it  waa  held^  that  the  whole  of  the  by4aw  oaght  to  be  put  into 
the  case. 

Upon  the  trial  of  a  person  on  a  complaint  for  having  driven  his  horses  and 
woodcart  on  a  trot,  through  the  streets  of  Boston,  contrary  to  a  by-law 
of  the  city,  it  was  held,  that  evidence,  to  show  that  the  mayor  and  the 
city  marshal,  in  various  conversations  with  the  defendant  and  other  per- 
sons, had  said  that  the  drivers  of  carts  might  drive  at  a  moderate  trot,  was 
inadmissible. 

Evidence  to  show  that  the  defendant  had  been,  for  several  years,  reputed  to 
be  a  prudent  and  careful  driver,  was  also  excluded. 

Evidence  to  show  that,  if  the  drivers  of  woodcarts  should  be  compelled  to 
drive  at  a  moderate  footpace,  it  would  tend  to  raise  the  price  of  wood, 
and  so  be  prejudicial  to  the  inhabitants  of  Boston,  was  also  excluded. 

The  police  court  of  the  city  of  Bostpn  has  jurisdiction  of  a  complaint  against 
a  person  for  driving  his  horses  and  cart  on  a  trot,  through  the  streets,  con- 
trary to  a  by-law  of  the  city. 

The  fifth  section  of  the  act  of  1824,  e.  28,  which  enacts,  that  in  such  cases 
it  shall  not  be  necessary  to  set  forth  the  by-law  in  the  indictment,  is  not  in 
violation  of  the  sixth  article  of  the  bill  of  rights. 

The  by-law  of  the  city  of  Boston,  forbidding  the  driving  of  horses  with 
wagons,  carts,  trucks,  and  sleds  attached,  faster  than  at  a  moderate  foot- 
pace, is  reasonable  and  for  the  public  good,  and  the  city  government  had 
power  to  enact  the  same,  without  the  adoption  thereof  in  a  town  meeting ; 
and  also  without  the  express  permission  of  the  legiislature. 

This  was  an  appeal  from  the  judgment  of  the  police  court  of 
the  city  of  Boston,  rendered  on  the  18th  of  November,  18S4, 
upon  the  complaint  of  Benjamin  Pollard,  city  marshal.  The 
complaint  stated,  "  that  said  Worcester,  on  the  28th  day  of 
October,  in  the  city  of  Boston,  did  drive  two  or  more  certain 
horses,  then  and  there  drawing  a  certain  cart,  said  Worcester 
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then  and  there  having  the  care  of  the  same,  in  and  along  Sum- 
mer street,  the  same  being  one  of  the  streets  of  said  city,  on  a 
trot,  and  not  at  a  moderate  footpace,  against  the  peace  and 
the  form  of  the  by-law  of  said  city  made  and  provided."  The 
case  was  opened  on  the  11th  of  December,  when,  upon  a 
suggestion  that  there  was  a  diminution  of  the  record  of  the 
police  court,  and  a  specification  thereof  in  writing  by  one  of  the 
counsel  for  the  appellant,  an  order  was  issued  to  Thomas 
Power,  the  clerk  of  that  court,  to  return  a  true  and  perfect  copy 
of  the  whole  record,  and  the  case  was  adjourned  to  the  13th 
day  of  the  same  month ;  at  which  time  the  order  was  returned 
by  Mr.  Power,  with  a  certified  copy  of  the  record,  as  it  was 
originally  sent  up.  No  suggestion  was  further  made  against  the 
record,  and  the  trial  proceeded. 

The  appellant  then  moved,  that  the  complaint  should  be 
quashed,  because,  1.  Neither  the  police  court  nor  this  court  has 
jurisdiction  of  the  same.  3.  Because  no  law  incorporating  and 
authcMizing  the  city  of  Boston  to  make  by-laws,  nor  any  by-law 
of  the  said  city,  is  fully,  plainly,  substantially  and  formally  set 
forth  according  to  the  laws  and  constitution  of  this  comnuMi- 
wealth.  3.  Because  the  said  supposed  by-law,  if  any  such  has 
been  made,  is  altogether  null  and  void.  This  motion  was  over- 
ruled, and  the  counsel  for  the  appellant  were  informed  that  a 
time  should  be  appointed  at  which  they  would  be  fully  heard 
on  this  motion,  and  on  every  other  legal  exception,  which 
should  be  taken  in  the  course  of  the  trial.  The  appellant  then 
filed  a  plea,  in  which  he  challenged  the  array  of  the  panel  of 
jurors,  and  upon  a  demurrer  thereto  by  the  county  attorney  and 
a  joinder,  the  plea  was  overruled.  The  appellant  then  renewed 
his  challenge  to  each  of  the  jurors,  on  the  ground  that  they  were 
interested  in  the  by-law  and  penalty  as  inhabitants  of  this  city. 
These  were  likewise  overruled.  The  county  attorney  then 
ofiered  to  read  to  the  jury  an  extract  from  the  by-law  of  the 
town  of  Boston  of  May  22d,  1801,  certified  by  S.  F.  M'Cleary, 
city  clerk,  being  the  whole  clause  on  which  the  complaint  was 
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founded.  But  on  an  objection  by  the  counsel  for  the  appellant, 
the  court  decided  that  the  whole  of  the  by-law  must  be  put  into 
the  case,  although  the  county  attorney  need  not  read  more  than 
he  chose  of  the  same.  It  was  the  right  of  the  counsel  for  the 
appellant  to  read  and  comment  on  the  whole. 

The  witnesses  were  then  examined,  namely,  Henry  Gassett, 
Isaac  Vose,  and  Simeon  Dow.  The  fact  that  the  appellant 
drove  his  horses  in  a  woodcart,  on  a  fast  trot  and  not  at  a 
moderate  footpace,  through  Summer  street,  was  proved  by  the 
testimony  of  Vose,  who  was  the  servant  of  Mr.  Gassett,  and 
was  placed  by  him,  on  the  28th  of  October  and  on  several  other 
days,  before  and  after  that  time,  to  take  notice  of  those  drivers 
of  carts  who  should  violate  this  by-law.  The  appellant  exam- 
ined Capt.  W.  H.  Prentice,  who  testified,  that  the  appellant's 
team  consisted  of  three  horses,  that  the  forward  one  was  a  re- 
markably fast  walker,  and  that  he  generally  walked  so  fast  as 
to  oblige  the  other  horses  to  follow  on  a  trot. 

William  Parker  opened  the  case  on  the  part  of  the  appellant 
He  said  that  by  the  adoption  of  the  city  charter,  all  the  former 
by-laws  of  the  town  of  Boston  became  ipso  facto  void.  2.  That 
the  present  by-law  was  against  common  right,  inasmuch  as  it 
restrained  persons  from  driving  through  the  highways  at  pleasure. 
3.  That  it  was  not  a  valid  by-law,  not  being  within  the  objects, 
on  which  it  was  competent  for  a  town  to  enact  by-laws.  He 
then  offered  to  show  in  evidence  various  conversations  between 
the  mayor  of  the  city  of  Boston  and  the  city  marshal,  with  sev- 
eral persons,  and  particularly  with  the  appellant,  to  prove  that 
the  said  mayor  and  marshal  had  said,  that  the  drivers  of  carts 
might  drive  their  horses  through  the  streets  of  said  city  at  a 
moderate  trot,  and  that  no  complaint  should  be  made,  or  prose- 
cution instituted  therefor.  This  evidence,  being  objected  to  by 
the  county  attorney,  was  not  admitted.  The  appellant  then  of- 
fered witnesses  to  testify,  that  he  had  been  for  several  years 
accustomed  to  drive  carts  in  the  city  of  Boston,  and  was  reputed 
and  known  to  be  a  steady,  prudent  and  careful  driver.     This 
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evidence  being  objected  to  by  the  county  attorney,  was  ex- 
cluded. The  appellant  then  offered  to  prove  by  witnesses,  that 
if  the  drivers  of  woodcarts  should  be  compelled  to  drive  at  a 
moderate  footpace,  it  would  tend  to  raise  the  price  of  wood^ 
and  so  would  be  prejudicial  to  the  inhabitants.  This  evidence 
being  objected  to  by  the  county  attorney,  was  likewise  excluded. 

The  appellant  then  insisted  that  the  by-law  had  never  been  en- 
forced since  its  adoption,  and  was  obsolete.  The  county  attorney 
then  read  an  ordinance  of  the  city,  passed  May  2, 1822,  by  which 
all  the  by-laws  of  the  town  of  Boston,  which  were  in  force  on  the 
80th  of  April,  1822,  were  declared  to  be  in  force  in  the  city  of 
Boston. 

Rand  closed  the  case  for  the  appellant.  He  argued,  1.  That 
this  was  not  one  of  the  prudential  affairs  of  the  city,  which 
towns  have  authority  to  regulate  by  private  statutes.  2.  That 
the  object  of  the  law  was  to  prevent  the  driving  of  carriages  at 
such  a  rate  as  to  endanger  the  lives  and  limbs  of  passengers, 
that  the  law  did  not  apply  when  the  streets  were  empty,  and  it 
did  not  appear,  in  this  case,  that  any  persons  were  exposed  to 
danger  by  the  manner  in  which  the  appellant  drove  his  team. 
3.  That  the  legislature  have,  by  the  act  of  1820,  c.  65,  (Rev. 
St.  51 ,)  regulated  the  driving  of  carts  and  carriages  through  the 
highways  of  the  commonwealth,  which  excluded  all  private  reg- 
ulation.    He  then  considered  the  evidence  in  the  case. 

Austin,  for  the  commonwealth. 

Teacher,  J.  Towns  are  one  species  of  corporation  or  bodies 
politic.  There  are  some  things,  which  are  said  ''  to  be  neces- 
sarily and  inseparably  incident  to  every  corporation  ;  and  among 
these  is  the  power  to  make  by-laws  or  private  statutes,  for  the 
better  government  of  the  corporation,"  (I  Bl.  C.  476)  which 
are  binding  on  their  own  members^  By  the  general  law  of 
this  commonwealth,  (act  of  1785,  c.  75,  s.  7 ;  Rev.  St. 
c  15,)  the  freeholders  and  inhabitants  of  each  respective 
town  are  '*  empowered  to  make  and  agree  upon  such  necessary 
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nilefl,  orders  and  by^-laws,  for  the  directing,  managing  and 
ordering  the  prudential  affairs  of  such  town,  as  they  shall  judge 
most  conducive  to  the  peace,  welfare  and  good  government 
thereof,  and  to  annex  penalties  for  the  observance  of  the  same, 
not  exceeding  thirty  shillings  for  one  offence  "  —  provided  they 
be  not  repugnant  to  the  general  laws  of  the  government,  and  be 
approved  by  the  court  of  general  sessions.  By  the  charter  of 
this  city,  the  mayor  and  aldermen  and  common  council  may 
make  all  needful  and  salutary  by-laws,  and  may  enforce  their 
observance  by  a  penalty  not  exceeding  twenty  dollars*  The 
power  to  make  private  statutes  or  by-hws,  being  thus  commotr 
to  all  corporations,  it  is  to  be  expected,  that  they  will  vary  ac<* 
cording  to  the  circumstances  and  objects  of  each.  What  would 
be  prudent  and  necessary  for  the  well-being  of  one,  would  not 
be  so  for  another.  What  would  be  a  discreet  by-law  for  a 
literary,  charitable,  or  manuiacturing  corporation,  would  not  be 
applicable  to  a  town,  and  what  would  be  a  prudent  by-law  for 
a  populous  and  commercial  city,  would  be  far  otherwise  for  a 
country  village.  If  the  legislature  should  be  called  upon  to  enact 
the  by-laws,  which  were  rendered  necessary  for  the  convenience 
and  comfort  of  each  town,  there  would  be  no  end  to  its  ses- 
sion ;  and  after  all,  the  business  would  not  be  so  well  done  as 
it  now  is  by  the  inhabitants  in  their  corporate  capacity.  I  deem 
it  to  be  wise  and  safe,  to  trust  this  business  to  the  inhabitants 
of  the  towns  ;  because  it  will  very  rarely  happen  that  they  will 
voluntarily  fetter  themselves  with  unnecessary  and  inconvenient 
regulations.  It  is  therefore  properly  left  to  the  good  sense  of 
each  town,  to  make  their  own  by-laws,  according  to  what  they 
shall  deem  prudent  and  conducive  to  their  peace,  welfare  and 
good  order.  The  limitation  to  the  general  power  in  all  the 
towns  is,  that  their  by-laws  shall  not  contravene  the  general 
laws  of  the  state.  The  by-laws  of  this  city  are  subject  to  the 
same  restriction,  and  they  may  be  repealed  by  the  legislature. 
The  object  of  the  present  by-law  is,  to  require  the  drivers  of 
carts  to  drive  their    beasts  at  a  moderate  rate  or  footpace. 
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through  the  streets  of  this  city.  Such  a  by-law  would  be  quite 
applicable  to  a  country  village.  But  in  a  place  like  this,  fall  of 
houses  and  inhabitants,  with  narrow  and  inconveDient  streets, 
crowded  with  a  busy,  industrious  and  active  population,  all  full 
of  life  and  motion,  and  quite  heedless  of  danger ;  a  regulation  to 
restrain  carts  and  teams  from  being  driven  rapidly  through  the 
streets,  seems  to  be  necessary,  to  protect  the  lives  and  limbs  of 
men,  women  and  children,  and  to  guard  them  against  the  in- 
numerable accidents  to  which  they  would  be  otherwise  exposed. 
The  law  is  also  intended  to  prevent  the  great  noise  which 
arises  from  driving  carts  over  the  pavement  of  the  streets  rapidly, 
to  the  annoyance  both  of  the  sick  and  the  well.  I  should  fail 
in  the  duty  which  I  owe  to  the  public,  should  I  not  say,  that  I 
deem  this  by-law  to  be  a  wise  and  prudent  regulation,  and  bind- 
ing on  the  inhabitants.  It  is  repugnant  to  no  principle  of  the 
constitution,  nor  to  any  general  law  of  the  commonwealth ;  nor 
is  it  in  restraint  of  common  right ;  and  although  learned  and  in- 
genious counsel  may  suggest  doubts  and  objections,  yet  we  are 
DOt  to  suffer  ourselves  to  be  misled  by  their  eloquence.  It 
will  be  safe  to  consult  and  to  follow  in  this  case  our  common 
sense,  which  was  designed  by  heaven  to  guide  us  on  all  occa- 
sions of  duty. 

The  jury  found  the  appellant  guilty. 


The  case  was  continued  to  the  next  term.  The  parties 
were  heard  in  the  Law  Library  on  Friday,  the  24th  of 
December. 

Rand  and  Parker^  for  the  appellant. 

1.  Neither  the  police  court  nor  the  municipal  court  has  juris- 
diction of  this  complaint,  but  the  justices  court.  King  v.  Inhabi- 
tants of  Woharn,  (10  EastR,  395)  ;  1  Phillips  on  Evidence,  60 ; 

Hobart,  87;   8  Co.  118,  which  is  cited  in   1  Bl.  Com.  91; 
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Hawkes  v.  The  County  ofKennebec^  (7  Mass.  R.  461)  ;  Pearce 
y.  Atwoody  (13  Mass.  R.  324.) 

2.  The  complaint  is  defective  in  form,  because  the  by-law  on 
which  it  is  founded  is  not  set  forth  in  it  at  length.  The  fifth 
section  of  the  act  of  1824,  c.  28,  which  enacts  ''that  it  shall 
be  sufficient,  in  cases  of  this  kind,  to  set  forth  in  the  complaint 
the  offence,  fully  and  plainly,  substantially  and  formally,"  and 
declares  that  it  shall  not  be  necessary  to  set  forth  the  by-law,  is 
in  violation  of  the  sixth  article  of  the  bill  of  rights,  because  it 
confers  on  the  inhabitants  of  Boston  a  ''  particular  and  exclu- 
sive privilege  distinct  from  those  of  the  community.''  This  act 
is  an  addition  to  the  city  charter,  and  is  not  binding  on  the  in- 
habitants of  Boston,  until  it  has  been  proposed  to  their  accep- 
tance, and  adopted  by  them  in  town  meeting,  as  was  done  in 
relation  to  the  charter.  (Art.  12  of  Bill  of  Rights  ;  4  Co.  768  ; 
Skinner,  350.) 

3.  The  by-law  is  invalid,  because  the  city  council  had  no 
right  to  make  it  without  a  special  act  of  the  legislature  on  the 
subject,  which  should  operate  as  a  grant  of  power ;  and  because 
the  law  itself  is  unreasonable  and  contrary  to  the  public  good, 
and  will  tend  to  raise  the  price  of  wood  in  the  city.  2  Vent 
183  ;  Com.  Dig.  tit.  By-law  67  ;  2  Kyd,  102  ;  15  Johns.  358  ; 
2  Cowen,  675 ;  3  Barn,  and  Aid.  8 ;  2  Stra.  1085 ;  2  Peere 
Williams,  209 ;  Stetson  v.  Kempton,  (13  Mass.  R.  272)  ;  Dil- 
lingham V.  Snoto,  (5  Mass.  R.  547)  ;  Bangs  v.  Snow,  (1  Mass. 
R.  189)  ;  1  Roll.  364  ;  2  Kyd,  100;  JKrfc  v.  Nowilland  an- 
other^ (I  Term  R.  118);  The  Chamberlain  of.London^s  Cases 
(5  Co.  R.  62)  ;  Bridgman's  Judgments,  ib.  274-323  ;  Stra. 
462-464. 

Austin,  for  the  commonwealth. 

Thacher,  J.,  on  the  sixth  day  of  January,  1825,  delivered 
the  following  opinion.  Since  the  trial  of  this  case  in  Decem- 
ber, the  appellant  has  been  fully  heard  by  his  counsel,  who 
have,  with  great  learning  and  fidelity,  done  their  part  to  assist 
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the  court  in  coming  to  a  right  judgment.  A  motion  has  been 
made  to  quash  the  complaint,  because  neither  the  police  court, 
Dor  this  court  have  right  to  sustain  jurisdiction  of  the  same ; 
and  because  it  is  essentially  defective  in  form,  the  by-law  on 
which  it  is  founded  not  being  set  forth  in  it  at  length.  But  it 
being  very  apparent  that  this  last  defect  would  be  cured  by  the 
fifth  section  of  the  act  of  1824,  c.  28,  the  counsel  for  the  ap- 
pellant have  endeavored  to  show  that  this  section  of  that  act  is 
in  violation  of  the  constitution,  and  so  not  obligatory.  On  sup- 
position, however,  that  the  jurisdiction  should  be  sustained,  and 
the  complaint  adjudged  sufficient ;  it  is  then  denied  that  the 
by-law  is  valid,  because  the  city  council  had  no  right  to  make 
it,  and  because  the  law  itself  is  unreasonable,  and  contrary  to 
the  public  good. 

1.  The  right  of  the  police  court  to  sustain  jurisdiction  of  the 
original  complaint,  and  of  this  court  to  sustain  the  appeal,  was 
settled  after  full  consideration,  in  the  case  of  the  Commonwealth 
Y.  Stephen  Bean,  which  was  similar  to  the  present,  at  the  last 
October  term  of  this  court.  (Ante,  p.  85.)  I  was  of  opinion, 
at  that  time,  that  the  jurisdiction  of  a  complaint,  founded  on  a 
by-law  of  this  city,  whether  in  form  of  a  civil  action,  or  of  a 
criminal  complaint,  does  in  fact  belong  to  the  justices  of  the 
police  court ;  inasmuch  as  by  the  act  of  1821,  c.  109,  no  pro- 
cess can  legally  be  served  on  a  defendant,  where  the  cause  of 
action  arises  in  this  city,  which  should  be  made  returnable  be- 
fore a  justice  of  the  peace  in  Chelsea.  The  opinion,  which  I 
expressed  at  that  time,  I  have  not  had  reason  to  change.  It 
has  been  argued,  however,  that  the  jurisdiction  of  this  case  be- 
longs, under  the  act  of  1824,  c.  28,  to  the  justices  court ;  be- 
cause, by  the  fourth  section  of  that  act,  all  forfeitures  and 
penalties  accruing  under  by-laws  relating  to  the  health  of  the 
city,  must  be  sued  for  in  that  court.  That  section  refers  to  the 
recovery  of  fines,  accruing  under  the  act  of  1816,  c.  44,  (Rev. 
St  c.  21,)  establishing  the  board  of  health  in  the  town  of  Bos- 
ton, or  under  ordinances  of  the  city  council,  which  should  be 
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adopted,  parsuant  to  the  seventeenth  section  of  the  act  of  1821, 
c.  119,  (the  city  charter,)  which  transferred  to  them  the  powers 
of  the  board  of  health.     But  as  the  present  by-law  r^ards  the 
safety  of  the  highways  and  streets  of  the  city,  and  cannot  with 
propriety  be  considered  as  relating  to  its  health,  the  com* 
plaint  was,  I  think,  correctly  instituted  in  the  police  court, 
which,  by  its  expeditious  and  summary  proceedings,  is  well  cal« 
culated  to  enforce  the  observance  of  our  municipal  regulations. 
S.   The  second  ground,  for  the  motion  to  quash  the  com- 
plaint, relates  to  its  sufficiency  in  point  of  form.     Now  by  the 
fifth  section  of  the  act  of  1 824,  c.  28,  it  is  enacted  ^<  that  it 
shall  be  sufficient,  in  cases  of  this  kind,  to  set  forth  in  the  com- 
plaint, the  offence  fully  and  plainly,  substantially  and  formally  ; " 
and  it  is  declared,  ''  it  shall  not  be  necessary  to  set  forth  the  by- 
law."     By  this  I  understand,  that  the  act,  in  which  the  offence 
consists,  shall  be  plainly  and  sufficiently  described,  so  that  the 
party  accused  may  know  vnth  certainty,  from  the  complaint  it- 
self, the  offence  which  he  is  called  upon  to  answer.    The  by- 
law is  part  of  the  evidence,  which  is  to  be  shown  at  the  trial, 
and  the  court  is  required  to  take  notice  of  it,  as  of  any  general 
law.     And  thus,  prosecutions  of  this  kind  are  put  on  the  same 
ground  with  indictments,  founded  on  any  general  law  of  the 
state.     If  this  is  a  correct  view  of  the  meaning  of  that  section, 
there  is  no  doubt  that  the  present  complaint  is  substantially 
correct,  because  the  act  complained  of  is  fully  and  accurately 
described.     It  has  been  argued,  however,  by  the  counsel  for  the 
appellant,  that  this  section  of  the  act  of  1824,  c.  28,  is  in  viola- 
tion of  the  sixth  article  of  the  bill  of  rights,  because  it  confers 
on  the  inhabitants  of  Boston,  <^  a  particular  and  exclusive  privi- 
I^e."     But  this  act  does  not  suspend  the  general  laws  of  the 
commonwealth  in  favor  of  an  individual,  as  was  done  in  the 
case  of  Holden  v.  Jamesy  (11   Mass.  396,)  contrary  to  the 
twelfth  article  of  the  bill  of  rights  ;  nor  does  it  make  that  act  to 
be  criminal  in  one  individual,  or  in  a  particular  class  of  individ- 
uals, which  would  be  innocent  in  all  other  citizens.     It  con- 
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cerns  the  public  justice,  and  provides  an  expeditious  and  easy 
mode  of  instituting  certain  prosecutions,  which  must  be  fre- 
quent here,  but  which  will  rarely  occur  in  any  other  town  of  the 
state.  In  this  I  see  a  provident  attention,  on  the  part  of  the 
legislature,  to  the  wants  of  this  portion  of  the  commonwealth, 
in  the  administration  of  the  public  justice,  and  not  the  grant  of 
an  obnoxious  privilege. 

The  counsel  for  the  appellant  have  further  contended,  that 
this  act  is  an  addition  to  the  charter,  and  that  it  cannot  bind 
the  inhabitants  of  Boston,  until  it  has  been  proposed  to  their 
acceptance,  and  adopted  by  them  in  town  meeting,  as  wa9 
done  in  relation  to  that  instrument.  Now,  though  it  may  be 
true,  that  no  essential  change  in  the  form  or  features  of  our 
present  city  government  can  be  lawfully  made,  even  by  an  act 
of  the  legislature,  without  the  express  assent  of  the  inhabitants  ; 
yet  such  restraint  does  not  extend  to  the  enacting  of  laws 
merely  affecting  legal  remedies,  or  the  forms  of  proceeding  in 
judicial  cases.  It  is  the  prerogative  of  the  legislature  to  order 
these  things ;  and  it  would  be  against  their  duty,  to  restrict 
themselves  by  compact  or  otherwise,  from  making  any  provi- 
aons  in  relation  to  them,  which  the  public  good  should  in  their 
wisdom  be  thought  to  require. 

3.  Having  satisfied  myself,  that  this  court  is  bound  to  sjis- 
tain  the  appeal  in  this  case,  and  that  the  complaint  is  sufficient 
in  form,  it  remains  to  consider  the  by-law  ;  and  I  freely  admit, 
that  if  it  is  on  a  subject,  on  which  the  inhabitants  had  no  rights 
in  their  corporate  capacity  to  legislate  ;  if  the  by-law  in  its  pro- 
visions transcends  their  powers,  or  if  it  contravenes  any  general 
law  of  the  commonwealth,  it  must  be  pronounced  invalid.  In 
construing  any  law,  we  must  consider  its  design  and  practical 
tendency,  its  reasonableness  and  necessity.  A  law  is  not  to  be 
pronounced  unwise,  nor  condemned  as  unreasonable,  because  it 
occasions  some  evil.  All  general  laws  are  liable  to  this  objec- 
tion, and  yet  without  general  laWs  society  could  not  be  gov- 
erned.    Whenever  a  law  is  found  to  be  a  dead  letter,  or  pro- 
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ductive  of  little  or  no  good,  or  to  cause  much  evil,  it  well 
deserves  the  attention  of  its  makers.  But  until  it  is  repealed, 
it  is  binding  on  the  subjects.  This  by-taw  relates  to  the  high- 
ways and  streets  of  this  city,  the  convenience  and  safety  of 
which  are  among  the  primary  objects  of  municipal  government. 
It  does  not  propose  to  shut  them  up,  or  to  prohibit  their  use, 
in  a  lawful  way,  to  any  citizen.  This  would  be  unreasonable, 
against  common  right,  and  in  violation  of  the  general  laws  of 
the  land.  It  declares,  '<  that  all  carters,  and  all  other  persons, 
having  the  care  of  any  wagon,  cart,  truck,  or  sled,  passing 
through,  or  in  the  streets  of  the  town  of  Boston,  shall  drive 
their  beast  or  beasts,  at  a  moderate  footpace,  and  shall  not 
suffer  them  to  go  in  a  gallop  or  trot."  This  law  is  on  a  sub- 
ject, of  which  the  city  was  the  best  judge.  It  is  not  to  be  pre- 
sumed that  the  inhabitants  would,  in  their  corporate  capacity, 
and  with  deliberation,  enact  a  private  statute  for  their  own 
government,  which  was  not  called  for  by  some  real  or  supposed 
necessity.  They  would  not  wantonly  forge  chains  for  them- 
selves. In  a  city  like  this,  full  of  houses  and  inhabitants,  with 
narrow  and  inconvenient  streets,  crowded  with  a  busy,  active, 
and  industrious  population,  all  full  of  life  and  motion,  and  quite 
heedless  of  danger,  a  regulation  to  restrain  carts  and  carriages 
from  being  driven  rapidly  through  the  streets,  seems  to  be 
necessary,  to  protect  individuals  from  the  innumerable  acci- 
dents to  which  they  would  otherwise  be  exposed.  Entertain- 
ing this  opinion  of  the  object  and  necessity  of  this  by-law,  I 
should  fail  in  my  duty  to  the  public  did  I  not  say,  that  I  deem 
it  to  be  a  wise  and  prudent  regulation.  It  is  argued,  that  to 
compel  the  drivers  .of  woodcarts  to  pass  through  the  streets  at 
a  moderate  footpace,  will  greatly  delay  them  in  their  business, 
and  have  the  tendency  to  raise  the  price  of  wood.  But  this 
increase  in  price  will  fall  on  the  inhabitants,  who  consume  it, 
and  not  on  the  dealers  in  the  article. 

The  counsel  for  the  appellant  have  referred  to  a  multitude 
of  special  acts  of  the  legislature,  which  have  been  passed  at  dif- 
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ferent  periods,  oq  various  subjects,  relating  to  the  wants  and 
convenience  of  this  city;  and  hence  have  argued,  that  the 
city  could  not  enact  this  by-law  without  a  special  act  of  the 
legislature  on  the  subject,  which  should  operate  as  a  grant  of 
power.  But  in  most  of  those  cases,  it  will  be  found  on  exami- 
nation, that  money  was  to  be  raised  to  effect  their  objects, 
which  could  not  be  done  without  the  consent  of  the  legislature ; 
as  in  the  acts  relating  to  the  public  health,  to  paving  the 
streets,  to  lighting  the  streets  with  lamps,  to  providing  fire 
engines,  and  the  appointment  and  privileges  of  firemen,  and  to 
establishing  a  city  watch.  In  some  cases,  greater  restrictions 
were  required  than  could  be  obtained  from  a  by-law,  as  in 
those  relating  to  livery  stables,  and  to  building  with  brick  and 
other  incombustible  materials ;  and  in  other  cases,  a  by-law 
would  be  wholly  inoperative  ;  as  in  the  act  authorizing  the  se- 
lectmen of  Boston  to  regulate  the  standing  of  carts  in  the 
streets.  Any  regulation  of  the  city  on  this  subject,  would  be 
binding  on  its  own  inhabitants,  but  not  on  the  inhabitants  of 
other  towns,  bringing  hay,  wood,  cider,  and  other  articles  to 
our  market ;  and  therefore  the  consent  of  the  legislature  was 
necessary,  to  enforce  regulations  made  to  operate  on  strangers. 
The  inhabitants  of  each  town  in  this  commonwealth  are 
authorized  (by  the  act  of  1785,  c.  75,  s.  7,)  to  make  by-laws 
for  ^^  directing,  managing,  and  ordering  their  prudential  affairs,*' 
and  to  exercise  their  own  discretion,  as  to  what  they  may 
'^  judge  most  conducive  to  their  peace,  welfare,  and  good  gov- 
ernment." By  the  term  prudential  is  meant,  ''  whatever  is  eli- 
gible on  principles  of  prudence."  So  that  it  is  not  left  to  cus- 
tom, or  to  the  example  of  former  times ;  but  by  the  positive 
declaration  of  the  law  of  this  commonwealth,  that  the  inhabi- 
tants of  each  town  may  pass  any  by-laws,  which  they  may 
deem  wise  and  salutary  ;  and  these  by-laws  will  be  undoubtedly 
binding  on  themselves,  if  they  have  the  approbation  of  the 
courts  of  sessions,  and  do  not  contravene  the  general  laws  of 
the  state. 
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After  hearing  and  coasidering  attentively  all  that  has  been 
said  on  the  subject,  I  am  of  opinion,  that  the  by-law,  on  which 
this  complaint  is  founded,  is  a  prudent  regulation,  and  binding 
on  the  inhabitants  of  this  city.  The  judgment  of  the  police 
court  is  affirmed,  mth  additional  costs  of  prosecution.' 


JULY  TERM,   1825. 
Commonwealth  v.  Ei^hbaim  Htpe  and  othebs. 

The  police  court  of  the  city  of  Boston  has  no  jurisdiction  of  a  complaint  for 
an  assault  and  battery  upon  a  constable,  and  rescuing  from  his  keeping  a 
prisoner  in  lawful  custody ;  and  a  eouTiction,  upon  such  complaint,  in  that 
court,  is  not  a  bar  to  a  prosecution  by  indictment. 

Ephraim  Htde,  Elihu  Phelps,  Edward  Griffin,  Mark  Spin- 
ney, and  Alfred  Spear,  were  indicted,  first,  for  an  assault  and 
battery  committed  upon  Jason  Braman,  a  constable  of  the  city 
of  Boston,  on  the  25th  of  May,  1825,  said  Braman  being  at  the 
time  in  the  actual  discharge  of  the  duties  of  his  said  office  : 
second,  for  a  riotous  assembUng  together  to  commit  an  unlaw- 
ful act,  and  for  committing  an  assault  upon  the  body  of  Jason 
Braman,  a  constable  in  the  exercise  of  his  said  office.  Hyde 
pleaded  specially  to  the  assault  and  battery  a  former  conviction 
before  the  police  court,  and  to  the  residue  of  the  indictment, 


>  This  case  was  carried  to  the  supreme  judicial  court,  by  a  writ  of  certio* 
rari,  and  fully  argued.  At  the  term  of  that  court  in  Suffolk,  March,  A.  D. 
1826,  the  opinion  was  pronounced  by  Wilde,  J.,  in  which  all  the  foregoing  ob- 
jections were  overruled,  and  the  by-law  established.  But  on  a  doubt  as  to  the 
sufficiency  of  the  complaint,  in  omitting  to  conclude  "  against  the  form  of  the 
statute,*'  the  court  took  further  time,  and  ordered  an  argument  to  be  had  by 
counsel  on  that  point,  and  at  the  term  in  March,  1827,  the  complaint  was 
quashed  for  that  defect.  CommonieecUth  v.  Worcetter^  (3  Pick.  462) ;  Sam€  y. 
Gay,  (5 lb  44) 
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not  guilty.  The  four  other  prisoners  pleaded  not  guilty.  The 
county  attorney  demanded  oyer  of  the  record  of  the  former 
conviction,  which  was  granted,  and  demurred  to  Hyde's  plea. 
The  record  sets  forth  a  complaint  against  Hyde,  for  an  assault 
and  battery  on  Braman,  in  his  office  as  constable,  and  for  rescu- 
ing a  prisoner  whom  he  had  in  lawful  custody  from  his  keeping. 
Upon  trial  before  Benjamin  Whitnian,  the  senior  justice  of 
the  police  court,  he  was  found  guilty,  and  sentenced  to  ^y  a 
fine  of  three  dollars  and  thirty-three  cents,  and  costs  of  prosecu* 
tion. 

Teacher,  J.  The  act  of  1821,  c.  lOd,  which  estabKfthes 
the  police  court,  provides  that  it  shall  be  held  daily  by  some 
one  of  the  justices,  ^^  to  take  cognizance  of  all  crimes,  offences 
and  misdemeanors,  whereof  justices  of  the  peace  may  take  cog- 
nizance by  law  "  —  ^'  and  the  court  shall  hear  and  determine 
all  suits,  complaints  and  prosecutions,  as  is  provided  for  the  ex- 
ercise of  the  powers  and  authority  which  are  vested  in  justices 
of  the  peace,  reserving  the  right  of  appeal."  All  courts  must 
strictly  keep  themselves  within  the  limits  of  their  jurisdiction. 
If  they  exceed  those  limits,  not  only  are  their  acts  void,  but  the 
party  injured  by  an  unlawful  exercise  of  authority  would  be  en- 
titled to  redress.  If  a  judge  should  exceed  bis  powers  by  com- 
mitting a  person  to  jail,  when  he  could  only  inflict  a  fine,  or  in 
a  case  which  was  beyond  his  jurisdiction,  the  injured  party 
would  find  immediate  relief  under  the  writ  of  habeas  corpus,  and 
an  action  would  lie  for  the  false  imprisonment.  And  this  is 
necessary  for  the  protection  of  the  liberty  of  the  citizen,  and  it 
is  a  salutary  caution  for  all  who  are  concerned  in  the  exercise 
of  power,  to  be  governed  by  the  rules  of  law.  And  though 
great  lenity  is  due  to  a  well-meaning  magistrate,  who  commits 
an  undesigned  mistake  in  his  practice,  yet  the  law  would  inflict 
a  severe  retribution  on  one  who  should  be  guilty  of  a  malicious 
or  tyrannical  abuse  of  his  office. 

The  power  of  justices  of  the  peace  in  criminal  matters  is 
limited  by  express  statute.    By  the  act  of  1783,  c.  51,  (Rev. 

15 
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St.  c.  85,)  justices  have  power  within  their  county  ^'  to  punish 
by  such  fine  as  is  by  the  statute  law  of  the  commonwealth  pro- 
vided^ all  assaults  and  batteries  that  are  not  of  a  high  and 
aggravated  nature,  and  to  cause  to  be  stayed  and  arrested  all 
affrayers,  rioters,  disturbers  and  breakers  of  the  peace,  and  to 
bind  them  by  recognizance  to  appear  at  the  next  supreme 
judicial  court,  or  court  of  general  sessions  of  the  peace,  to  be 
held  within  or  for  the  same  county,  at  their  discretion.  And 
also  to  require  such  persons  to  find  sureties  for  their  keeping 
the  peace,  and  being  of  good  behavior,  until  the  sitting  of  the 
court,  and  to  commit  those  who  refuse  so  to  recognize."  Those 
concerned  in  affrays  and  riots  must  be  sent  to  a  higher  tribunal, 
and  their  offences  may  not  be  finally  adjudicated  on  by  a  justice 
of  the  peace.  And  so  likewise  must  all  those  who  are  guilty  of 
assaults  and  batteries  of  a  high  and  aggravated  nature.  A 
simple  assault  and  battery  committed  by  one  person  on  another 
is  within  the  jurisdiction  of  a  justice.  But  where  there  are 
circumstances  of  aggravation,  as  where  the  assault  is  commit- 
ted on  a  magistrate,  a  sheriff  or  other  officer  in  the  actual  admin- 
istration of  his  office,  or  where  the  assault  is  committed  with 
an  intention  to  commit  a  felony  or  other  high  crime,  or  where 
the  battery  is  attended  with  such  circumstances  either  of  personal 
violence  or  insult  as  to  warrant  the  court,  in  its  sound  discretion, 
to  iiifiict  a  higher  punishment  on  the  offender  than  a  fine  of 
twenty  shillings ;  in  all  these  cases,  the  jurisdiction  exceeds  the 
power  of  a  justice  of  the  peace.  A  judgment  rendered  in  such 
case  by  a  justice  would  not  be  a  bar  to  a  prosecution  by  indict- 
ment, for  if  it  would,  enormous  crimes  might  pass  without  an 
adequate  punishment.  The  defendant's  plea  is  therefore  over- 
ruled. 

The  riots  arose  from  the  circumstance  of  Braman  having 
arrested  a  man  upon  the  common,  on  the  day  of  the  general 
election,  the  individual  so  arrested  having  been  guilty  of  a 
breach  of  the,  peace  at  the  time.  Braman  was  stationed  there 
with  other  constables,  by  order  of  the  mayor,  for  the  purpose 
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of  taking  care  of  the  common,  and  preserving  the  peace,  having 
no  special  warrant  for  the  occasion.  It  was  denied,  by  the  pris- 
oner's counsel,  that  Braman  was  at  the  time  in  the  actual  exer- 
cise of  the  duties  of  his  office,  and  they  contended  that  he  had 
no  right  to  arrest  the  individual  without  a  special  authority  for 
the  purpose. 

*?.  D.  ParJcer,  and  D.  A.  Simmonsy  for  the  prisoners. 
Ausiiuy  for  the  commonwealth. 

Thacher,  J.,  instructed  the  jury,  that  it  was  the  right  and 
duty  of  the  mayor  and  aldermen  to  cause  the  constables  to 
attend  upon  the  common  on  holidays,  for  the  purpose  of  keep- 
ing order,  and  that  it  was  proper  that  these  officers  should  be 
employed  at  the  theatre  and  the  circus,  and  in  other  places, 
where  large  collections  of  persons  were  expected  to  be  present. 
That  ^<  constables  had  great  original  and  inherent  authority  with 
regard  to  arrests.  A  constable  may  without  warrant  arrest  any 
one  for  a  breach  of  the  peace.  And  in  case  of  felony  actually 
committed,  or  a  dangerous  wounding,  whereby  felony  is  like  to 
ensue,  he  may,  upon  probable  suspicion,  arrest  the  felon."  (4  Bl. 
Com.  292.) 

The  jury  continued  together  until  a  late  hour  of  the  evening, 
and  the  next  morning  returned  a  verdict,  that  Hyde,  Phelps 
and  Spear  were  not  guilty,  and  that  Griffin  and  Spinney  were 
guilty  of  the  riot,  but  not  guilty  of  the  assault. 

All  the  prisoners  were  thereupon  discharged,  as  by  law,  to 
constitute  a  riot,  three  persons  must  be  actually  concerned,  and 
as  the  indictments  had  charged  the  prisoners  only  as  being  guilty 
of  the  offence,  and  only  two  of  them  had  been  convicted,  no 
judgment  could  be  entered  upon  the  verdict  against  Griffin  and 
Spear.* 


»  1  Vent.  250 ;  Rex  v.  Heapa,  (Salk.  594);  2  Chitty  C.  L.  48S,  n.  (/) ;  3 
Camp.  367. 
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Commonwealth  v,  Hosea  Sargent  and  seven  others. 

Where  a  trial  had  been  commenced,  and  it  was  then  discovered  that  the 
indictment  was  not  signed  by  the  foreman  of  the  grand  jury,  it  was  held, 
that  no  further  proceedings  could  be  had  on  it,  (although  the  counsel  were 
willing  to  proceed.) 

Where  a  trial  had  been  commenced,  and  it  was  then  discorered  that  the 
indictment  was  not  signed  by  the  foreman  of  the  grand  jury,  and  the  indict- 
ment was  withdrawn  from  the  jury,  it  was  held,  that  they  could  not  find 
another  bill  against  the  same  persons,  for  the  same  ofience,  without  the 
authority  of  the  court. 

The  prisoners  were  indicted  for  a  riot  at  common  law,  on 
the  26th  of  July  last.  They  severally  pleaded  not  guilty.  A 
jury  was  empaneled  and  sworn  to  try  the  issue,  and  some 
progress  was  made  in  the  trial.  But  it  was  discovered  by  the 
court,  that  the  indictment  was  not  signed  by  the  foreman  of  the 
grand  jury.  Upon  suggesting  the  defect,  the  county  attorney 
intimated  his  readiness  to  proceed  with  the  trial,  insisting  that 
the  indictment,  havinu^  been  delivered  to  the  court  by  the  grand 
jury  and  filed,  was  sufficient,  notwithstanding  the  omission  of 
the  foreman's  signature.  The  counsel  for  the  prisoners  intima- 
ted their  willingness  to  proceed  with  the  trial,  but  the  judge 
observed  to  them  that  the  bill  was  not  verified  according  to 
law,  and  that  it  might  have  been  returned  into  court  by  mistake. 
The  clerk  was  then  ordered  to  take  the  indictment  from  the 
jury,  and  to  inform  the  prisoners  there  would  be  no  further  pro- 
ceedings on  it.*  The  prisoners'  counsel  then  moved  that  the 
prisoners  should  be  discharged  from  their  recognizance.  But 
the  judge  stated  that  this  could  not  be  claimed  until  the  last  day 
of  the  court,  and  denied  the  motion.     The  grand  jury  were 


'  See  Starkie  on  Criminal  Pleading,  c  27,  on  the  right  of  the  court  to  quash. 
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then,  on  the  motion  of  the  county  attorney,  ordered  to  be  sum- 
moned forthwith  into  court.  They  accordingly  attended  in  the 
coarse  of  the  same  forenoon,  and  on  being  called,  they  offered 
a  new  presentment  to  the  court  against  the  prisoners.  It  seems 
that  they  had  previously  been  together  and  had  agreed  to  find  a 
new  bill.  But  the  court  refused  to  receive  it,  because  they 
could  not  assemble  themselves  voluntarily,  and  without  the 
authority  of  the  court,  and  agree  to  find  a  bill  against  any  per- 
son. They  were  therefore  sent  to  their  usual  place  of  consul- 
tation, and  soon  after  returned  into  court  and  presented  a  bill 
against  the  same  individuals,  who  were  afterwards  put  on  trial, 
four  of  whom  were  convicted  of  the  offence  and  received  the 
sentence  of  the  law. 

S.  L,  Knapp,  it.  Fletcher,  E.  Morse  and  D.  A.  SimmonSy  for 
the  prisoners. 

Austin,  for  the  commonwealth. 

Prior  to  the  passing  of  sentence  Knapp  objected,  for  the  cause 
that  the  indictment  in  the  former  instance  had  been  withdrawn 
from  the  jury  without  their  consent,  and  that  they  could  not 
lawfully  be  tried  again  for  the  same  offence. 

Teacher,  J.  There  is  a  difference  in  the  case  of  an  indict- 
ment which  was  in  due  form  and  properly  verified,  but  which  is 
not  supported  by  evidence.  The  bill  in  such  case  cannot  be 
taken  away  from  the  jury,  and  the  prisoner  is  entitled  to  a  ver- 
dict. In  this  case,  the  indictment  wants  the  usual  evidence 
that  it  was  found  by  the  jury,  and  therefore  can  only  be  regarded 
as  waste  paper.* 

'  Rex  y.  Tremearne,  (Ry.  &  M.  147);  Rex  y.  Deacon,  (ib.  27  ) 
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Commonwealth  v.  Charles  Jenkins  and  others. 

On  the  trial  of  persons  indicted  for  a  riot,  a  count  of  the  indictment  setting 
forth  that  they  with  others  riotously  assembled,  to  the  disturbance  of  the 
public  peace,  and  then  riotously  began  to  pull  down  a  certain  dwelling- 
house,  was  Jield  to  be  sufficient,  although  it  did  not  state  the  unlawful  act 
which  they  assembled  to  commit. 

Where,  after  a  jury  had  retired  to  consult  on  their  verdict,  they  sent  a  note 
in  writing  to  the  judge,  in  the  absence  of  parties  and  counsel,  requesting 
advice  on  certain  points  in  the  case,  and  the  judge  returned  the  writing 
without  reply,  and  directed  the  officer  to  hand  a  volume  of  reports  to  the 
foreman,  and  to  request  him  to  read  a  part  of  a  decision,  to  the  effect  that 
a  jury  in  such  circumstances  could  not  communicate  with  the  judge  except 
in  open  court ;  it  was  held  that  this  was  not  a  sufficient  ground  for  a  new 
trial. 

Where,  in  the  trial  of  a  case  in  which  the  jury  were  to  decide  upon  both 
law  and  fact,  the  officer  in  attendance  delivered  to  them,  at  their  request, 
without  application  to  the  court,  after  they  had  retired  to  consult  upon  a 
verdict,  a  volume  of  the  laws  of  the  commonwealth,  containing  the  act 
upon  which  the  indictment  was  founded,  which  act  had  been  commented 
on  by  the  counsel  and  by  the  couit,  and  which  volume  the  court  would 
have  given  them  leave  to  take  with  them,  if  requested ;  it  was  held,  that 
this  was  not  a  sufficient  ground  for  a  new  trial. 

Where,  after  a  jury  had  retired  under  the  attendance  of  an  officer,  and  before 
the  court  adjourned  another  officer  was  sworn  to  attend  upon  them,  and 
after  the  adjournment  a  third  was  sworn  by  the  clerk  to  supply  the  place 
of  the  second  fur  a  few  minutes ;  it  was  held,  that  this  was  according  to 
usage,  and  no  ground  for  a  new  trial. 

The  first  count  in  the  indictment  set  forth  that  Charles  Jen- 
kins, Thomas  Jones,  Ezekiel  De  Coster,  Barney  Cook,  Benja- 
min H.  Boynton,  Andrew  Horton,  Jonas  Harrington,  and  Hosea 
Sargent,  with  fifty  other  persons,  whose  names  were  unknown 
to  the  grand  jury,  riotously  assembled  together  on  the  27th  o^ 
July,  to  the  disturbance  of  the  public  peace,  and  being  so  as- 
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sembled,  riotously  began  to  pull  down  and  demolish  a  cer- 
tain building,  before  occupied  as  a  dwelling-house,  against  the 
peace  of  the  commonwealth.  In  a  second  count  they  were 
charged  with  riotously  assembling  on  the  27th  of  July,  to  dis- 
turb the  public  peace,  and  being  so  assembled,  with  making 
great  noises,  riot,  tumult  and  disturbance,  for  the  space  of  two 
hours  and  more,  to  the  great  terror  and  disturbance  of  all  the 
good  citizens. 

To  prove  the  riot,  Josiah  Quincy,  the  mayor  of  the  city, 
testified,  that  disturbances  had  occurred  at  the  north  part  of  the 
city  on  the  evening  of  the  25th  and  26th  of  July,  that  informa-  ' 
tion  was  brought  to  him  that  they  were  to  be  renewed  on  the 
evening  of  the  27th,  and  that  he  had  reason  to  believe  that  it 
was  intended  to  pull  down  and  destroy  all  houses  of  bad  fame 
in  the  city.  He  convened  the  aldermen  on  the  occasion,  and 
was  expressly  authorized  to  take  all  such  measures,  as  the  exi- 
gence demanded,  to  quell  the  disturbance.  The  peace  ofEfcers, 
constables  and  watch,  were  ordered  to  attend,  and  an  efficient 
body  of  citizens,  attached  to  order,  volunteered  to  be  in  readi- 
ness to  assist,  provided  they  should  be  wanted.  The  mob  as- 
sembled, and  he  had  notice  that  they  were  near  to  a  noted 
bawdy  house  at  the  north  end,  and  threatened  its  destruction. 
The  knowledge  of  their  determination  was  known  before,  and 
the  inhabitants  had  removed  from  it  with  their  effects.     The 

m 

mayor  went  to  the  spot  soon  after  nine  o'clock  in  the  evening, 
accompanied  with  only  two  constables,  was  immediately  ad- 
mitted into  the  centre,  and  was  permitted  to  address  the  multi- 
tude. He  seized  the  opportunity  to  urge  them  to  desist  from 
their  unlawful  purpose,  and  to  retire  peaceably  to  their  dwellings. 
Very  soon  after  he  had  finished  his  address,  one  of  the  multi- 
tude made  a  speech  to  them  in  reply  to  it,  complaining 
that  the  law  was  full  of  delay,  that  it  was  not  meted  out 
equally,  and  that  bad  houses  and  their  inhabitants  were  not 
duly  prosecuted,  and  mentioned  a  case  of  his  own.  This 
speech  was  received  with  shouts,  and  stones  immediately  began 
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to  be  thrown.  The  mayor  then  commanded  silence^  and  made 
the  proclamation  for  the  persons  assembled  to  disperse,  and 
peaceably  to  depart  to  their  habitations,  or  to  their  lawful  busi- 
ness, as  directed  by  the  act  of  1786,  c*  38.  He  said  that  many 
hundreds  were  present,  perhaps  a  thousand  or  more,  that  they 
appeared  to  be  very  violent,  and  that  they  began  to  crowd  upon 
him,  and  therefore  he  commanded  the  attendance  of  the  consta- 
^bles  and  watchmen,  and  went  himself  for  the  efficient  body  of 
volunteers,  who  were  in  readiness,  and  in  the  course  of  an 
hour  they  were  all  upon  the  spot  and  in  the  midst  of  the  tu- 
mult. He  had  cautioned  these  volunteers  not  to  use  any  vio^ 
lence,  and  only  to  give  countenance  and  aid  to  the  civil  author- 
ity there.  By  these  measures  the  threatening  evil  was  checked, 
and  in  the  course  of  an  hour  or  two  afterwards  quiet  was  re- 
stored, and  the  multitude  dispersed.  The  evidence  of  the 
mayor  as  to  the  existence  o(  the  riot,  and  -to  all  other  material 
points,  was  confirmed  by  all  the  witnesses  who  were  examined 
both  for  the  commonwealth  and  for  the  defendants.  The  evi- 
dence was  continued  to  a  great  length,  upwards  of  sixty  wit- 
nesses being  examined  in  the  course  of  the  trial.  It  appeared 
that  the  house  was  assaulted  with  stones,  and  that  some  of  the 
shutters  and  window-sashes  were  destroyed.  The  quiet  people 
in  the  vicinity  were  in  great  terror,  and  closed  their  houses,  and 
it  was  evident  that  it  was  the  intention  of  the  rioters  to  pull 
down  the  building,  and  all  was  done  with  tumult  and  violence* 
The  noise  was  heard  to  a  great  distance,  and  drew  mnltitiidet 
to  the  scene. 

E.  Moore  and  Z,  G.  Whitman^  for  the  defendants. 
Austin,  for  the  commonwealth. 

Thacher,  J.,  then  charged  the  jury  as  follows.  In  the 
course  of  the  trial,  much  has  been  said  of  the  nature  of  this  of- 
fence, and  positions  have  been  laid  down  by  the  counsel,  on 
which  you  may  expect  some  advice  from  the  court.  It  is 
proper  and  commendable  for  the  counsel  in  a  cause  to  exer- 
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dae  all  their  learning  and  ingenuity  in  behalf  of  their  clients. 
Afl  your  verdict  is  compounded  of  law  and  fact,  and  as  you 
are  bound  to  pronounce  on  both,  I  have  not  thought  it  proper  to 
deny  to  the  counsel  the  right  of  addressing  you  on  both,  espe- 
cially as  the  argument  on  the  law  may  be  considered  as  in  fact 
addressed  to  the  court.  This,  however,  makes  it  my  duty  to 
state  to  you  with  simplicity  and  candor,  the  principles  of  law, 
which  I  consider  applicable  to  the  case,  and  to  leave  it  to  you 
to  apply  them  to  the  facts  in  evidence,  and  to  frame  such  ver- 
dict as  you  may  be  able  to  justify  to  your  consciences  and  'to 
your  country.  And  first,  as  to  the  sufficiency  of  the  indict- 
ment It  contains  two  counts,  or  a  description  of  the  offence 
in  two  modes.  The  first  alleges,  that  the  defendants,  with  fifty 
others,  on  the  27th  of  July,  did  riotously  assemble  together  to 
the  disturbance  of  the  public  peace,  and  being  so  assembled, 
riotously  began  to  pull  down  and  demolish  a  certain  build- 
ing, before  occupied  as  a  dwelling-house,  against  the  peace  of 
the  commonwealth.  In  the  second  count,  the  grand  jury 
charge,  that  the  defendants  with  fifty  others  did,  on  the  said 
37th  of  July,  riotously  assemble  together  to  disturb  the  public 
peace,  and  being  so  assembled,  that  they  made  great  noises, 
riot,  tumult  and  disturbance,  for  the  space  of  two  hours  and 
more,  to  the  great  terror  and  disturbance  of  all  the  good  citi- 
zens. The  unlawful  intention  of  the  rioters,  in  both  instances, 
is  the  disturbance  of  the  peace  ;  the  unlawful  act  alleged  in  one 
is  the  destruction  of  a  dwelling-house,  and  in  the  other,  the  ter- 
rifying of  the  citizens  by  great  noises  from  a  tumultuous  multi- 
tude. The  act  in  each  case  is  an  unlawful  one,  and  both 
counts  describe  a  riot,  at  common  law,  and  not  against  any  par- 
ticular statute  of  the  commonwealth.  A  riot  is  a  tumultuous 
disturbance  of  the  peace,  by  three  persons  or  more,  assembling 
together  of  their  own  authority,  with  an  intent  mutually  to  as- 
sbt  one  another  against  any  one  who  shall  oppose  them,  and 
afterwards  putting  their  design  into  execution  in  a  terrific  and 
violent  manner,  whether  the  object  in  question  be  lawful  oroth- 

16 
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erwise.  Concert  is  essential,  but  it  may  be  inferred  from  ac- 
tions or  from  words.  The  intent  must  be  to  stand  by,  and  to 
assist  each  other ;  but  it  is  not  incumbent  that  the  government 
should  give  direct  evidence  of  this  previous  concert ;  that  may 
be  inferred  from  the  conduct  of  the  parties  at  the  time.  They 
may  act  in  concert,  although  they  may  be  strangers  to  each 
other,  and  may  not  have  had  a  previous  conference  or  under- 
standing on  the  subject.  The  object  must  be  executed  with 
circumstances  of  violence,  calculated  to  inspire  well-grounded 
fears  in  reasonable  minds.  It  was  said  by  Lord  Mansfield,  in 
one  case,  "  If  people  endeavor  to  effect  an  object  by  tumult  and 
disorder,  they  are  guilty  of  a  riot.  It  is  not  necessary  to  con- 
stitute the  crime  that  personal  violence  should  have  been  com- 
mitted, or  that  a  house  should  have  been  pulled  in  pieces.  If 
there  be  violence  and  tumult,  it  has  been  generally  holden  not 
to  make  any  difference,  whether  the  act  intended  to  be  done  by 
the  persons  assembled,  be  of  itself  lawful  or  unlawful.^'  The 
object  will  not  justify  the  violence.  In  the  eye  of  the  law  it  is 
not  material,  whether  the  object  is  to  pull  down  a  bawdy  house 
or  the  house  of  a  virtuous  citizen.  If  a  man  may  by  his  own 
authority  pull  down  a  bawdy  house,  how  soon  would  bis  pas- 
sions hurry  him  on  to  destroy  other  houses,  the  residence  of  do- 
mestic peace,  innocence  and  industry  ?  He  makes  his  own 
judgment  and  passions  the  rule  to  try,  condemn  and  execute  at 
the  same  moment.  If  this  may  be  done,  of  what  use  is  govern- 
ment and  all  its  costly  apparatus  of  courts  and  officers  of  jus- 
tice ?  It  is  the  duty  of  ail  good  citizens  to  bring  offenders  to 
justice.  If  a  man  keeps  a  bawdy  house,  he  may  be  indicted 
for  it.  If  individuals  indulge  themselves  in  habits  of  prostitu- 
tion and  debauchery,  they  may  be  apprehended  and  punished  as 
offenders.  •  The  law  is  strong  enough  for  all  these  things,  and 
there  is  no  need  of  violence  to  effect  them.  By  peaceable 
means  every  nuisance  may  be  abated.  But  when  we  depart 
from  the  straight  legal  course,  we  forfeit  the  protection  of  the 
whole  social  system.     While  we  seek  a  right  object  in  a  lawful 
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way,  all  the  strength  of  society  is  pledged  for  our  support ;  but 
the  moment  we  seek  even  a  right  object  in  an  illegal  manner, 
the  whole  strength  of  society  becomes  arrayed  against  us. 
Another  principle  of  law  is  applicable  to  this  case.  If  a  person, 
seeing  others  actually  engaged  in  a  riot,  join  himself  to  them, 
and  assist  them  therein,  he  is  as  much  a  rioter  as  if  he  had  at 
first  assembled  with  them  for  the  same  purpose.  It  is  not  ne- 
cessary to  prove  that  he  was  the  original  author  and  instigator 
of  the  riot.  If- any  person  encourages  or  promotes  or  takes  part 
in  a  riot,  whether  by  words,  signs  or  gestures,  he  is  himself  to 
be  considered  a  rioter,  and  is  liable  at  the  time  to  be  arrested 
by  any  peace  officer  for  a  breach  of  the  peace.  And  in  this  of- 
fence, all  concerned  are  deemed  principal  offenders.  And  it  is 
said  by  Lord  Mansfield,  in  a  case  of  great  interest,  and  after 
full  deliberation,  that  <'  the  mere  presence  may  be  an  aiding. 
The  number  of  persons  present  and  inciting  deters  others  from 
opposing ;  though  the  persons  present  and  inciting  may  not  do 
any  particular  and  personal  act  themselves." 

Having  stated  these  preliminary  principles  for  your  assistance, 
you  will  inquire,  first,  whether  any  persons  were  guilty  of  a  riot 
in  the  city  on  the  27th  of  July  last,  as  stated  in  the  indictment, 
and,  secondly,  whether  the  defendants  or  any  of  them  have  been 
proved  to  you  to  have  been  guilty  actors  in  that  riot.  First. 
To  prove  the  existence  and  extent  of  the  riot,  you  have  the 
testimony  of  the  mayor  of  the  city.  You  are  to  recollect  that 
the  mayor  of  the  city  is  placed  at  the  head  of  its  executive 
government,  a  place  of  great  responsibility.  By  the  terms  of 
the  charter  it  is  expressly  made  his  duty,  to  be  vigilant  and  ac- 
tive at  all  times,  in  causing  the  laws  for  the  government  of 
the  city  to  be  duly  executed  and  put  in  force,  and  to  see  that 
every  subordinate  officer  of  it  does  his  duty.  On  the  present 
occasion,  he  has  come  forward  and  stated  to  you  all  that  he  did, 
and  all  the  motives  of  his  conduct,  in  putting  an  effectual  and 
immediate  stop  to  what  threatened  to  be  a  dangerous  tumult. 

The  judge  then  referred  to  the  testimony  of  the  witnesses  as 
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applied  to  each  of  the  defendants,  and  instructed  the  jury  to 
consider  the  case  of  each  as  though  he  were  separately  on  trial, 
and  to  collect  and  compare  the  testimony  with  all  candor  to  the 
accused  and  all  fidelity  to  the  public  justice.  The  jury  contin- 
ued in  conference  till  late  in  the  evening  of  the  same  day,  and 
returned  into  court  on  the  following  morning  with  their  verdict, 
that  Charles  Jenkins,  Thomas  Jones,  Barney  Cook,  Benjamin 
H.  Boynton  and  Jonas  Harrington  were  not  guilty ;  and  that 
Esekiel  De  Coster,  Andrew  Horton  and  Hosea  Sargent  were 
guilty.' 

The  counsel  afterwards  submitted  a  motion  in  arrest  of  judg- 
ment, and  for  a  new  trial,  on  which  they  were  heard  on  the 
22d  of  August,  to  wit ;  in  arrest  of  judgment,  because  the 
indictment  in  the  cause  did  not  state  the  unlawful  act  which  the 
defendants  assembled  to  commit,  and  because  said  indictment 
is  insufficient  in  law  to  charge  the  defendants  with  a  riot  or  any 
other  offence;  and  for  a  new  trial,  —  L  Because  the  judge, 
after  the  indictment  had  been  committed  to  the  jury,  and  after 
they  had  been  adjourned,  and  before  the  jury  had  agreed  upon 
a  verdict,  and  when  they  were  in  the  jury  room,  had  communi- 
cation with  said  jury,  and  did  send  to  them,  for  their  instruction, 
guide  and  information  in  the  cause  aforesaid,  a  law  book, 
namely,  the  first  volume  of  Pickering's  Reports,  and  without  the 
knowledge  or  consent  of  said  defendants  or  their  counsel. 

2.  Because  the  officer  who  attended  said  jury,  did,  at  the 
request  of  said  jury  or  some  one  or  more  of  them,  before  they 
had  agreed  upon  a  verdict,  and  without  the  knowledge  or  con- 
sent of  said  defendants  or  their  counsel,  obtain  and  commit,  or 
did  allow  to  be  obtained  and  committed  to  said  jury  then  sit- 
ting in  the  jury  room,  one  or  more  books  for  their  information, 
guide  and  instruction  in  the  cause  committed  to  them  as  afore- 
said. 3.  Because  one  Isaac  Spear,  an  officer  who  had  been 
duly  sworn  to  keep  said  jury,  did  leave  said  jury  without  any 

^  The  trial  continuedfrom  Wednesday,  the  lOth,  to  Friday,  the  12th  of  August 
at  noon,  and  the  verdict  was  returned  into  court  on  Saturday,  the  13th. 
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officer  I^ially  sworn  and  authorized  to  take  charge  of  them,  and 
was  absent  from  said  jury  a  long  space  of  time,  to  wit,  one  hour. 
4.  Because,  after  the  cause  and  indictment  had  been  committed 
to  the  jury,  in  the  absence  of  said  jury,  of  the  defendants  and 
their  counsel,  one  George  Reed,  a  constable,  was  sworn  to  take 
chaiige  of  the  same  jury,  and  did  afterwards  take  charge  of  the 
said  jury,  to  whom  had  been  committed  the  said  cause,  for  the 
space  of  one  hour.  5.  Because  one  or  more  constables  were 
allowed  to  take  charge  of  and  keep  said  jury,  who  had  not  been 
legally  sworn  for  that  purpose. 

Z.  G.  Whitman f  counsel  for  Cook. 

E,  MorsCf  counsel  for  Sargent  and  Horton. 

The  judge,  after  the  arguments  of  the  counsel  on  the  foregoing 
motions,  delivered  his  opinion  on  the  24  th  of  August,  to  the  fol- 
lowing effect :  —  I  have  deemed  it  my  duty  to  investigate  with 
care  the  motion,  which  the  counsel  for  the  defendants  have  made 
in  arrest  of  judgment,  and  for  a  new  trial  to  be  granted  to  them 
in  the  case,  feeling  anxious  for  the  pure  administration  of  jus- 
tice in  this  court,  and  knowing  that  I  cannot  render  better  service 
to  the  public,  than  by  taking  car«  that  equal  and  exact  justice 
be  done  to  each  individual  who  may  be  brought  here  to  answer 
for  any  alleged  offence.  The  defendants  rely  on  the  insuffi- 
ciency of  the  indictment  to  arrest  the  judgment,  and  they  allege 
that  it  does  not  state  the  unlawful  act  which  the  defendants 
assembled  to  commit,  as  it  ought  to  have  done.  The  jury  have 
found  both  of  the  counts  to  be  true,  and  therefore  if  either  is 
good,  it  will  authorize  a  judgment  to  be  rendered  on  the  ver- 
dict. It  is  otherwise  in  a  civil  action.  If  one  of  several  counts 
in  the  declaration  be  insufficient,  and  judgment  be  entered  gen- 
erally, it  would  be  error,  and  the  judgment  might  for  that  cause 
be  vacated.  I  find  that  the  first  count  contains  the  charge 
against  the  defendants,  that  they  with  fifty  others,  riotously  as- 
sembled to  the  disturbance  of  the  public  peace,  and  being  so 
assembled,  that  they  riotously  began  to  pull  down  and  demolish 
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a  certain  dwelling-house  in  the  city.  The  offence  charged  in 
this  count  follows  with  exactness  the  form  of  the  indictment  in 
the  case  of  Rex  v.  Royccy  (4  Burrow,  2073,)  in  which  the 
offence  is  charged  to  have  been  done  feloniously  and  against 
the  statute,  I  Geo.  I.  st.  2,  c.  5.  Very  eminent  counsel 
were  concerned  in  that  case,  and  the  points  connected  with  it 
were  argued,  at  several  times,  with  ability,  before  the  King's 
Bench,  and  finally  the  opinion  of  the  whole  court  was  pro- 
nounced by  Lord  Mansfield,  against  the  defendant,  with  his 
usual  learning.  It  would  be  too  much  to  say,  that  that  which 
was  declared  to  be  a  felony  by  that  statute,  and  punishable  capi- 
tally, was  not  a  misdemeanor  at  common  law.  To  assemble  in 
a  riotous  manner,  and  to  pull  down  riotously  and  with  force 
and  arms,  or  to  begin  to  pull  down  with  force  and  violence  a 
dwelling-house,  is  an  offence  against  the  state.  It  would  be  a 
reflection  on  the  government,  if  such  an  act  were  not  considered 
as  atrocious,  and  punishable  with  severity.  But  the  counsel 
rely  on  the  case  of  Regina  v.  Stubbs,  (2  Lord  Raym.  1210.) 
In  that  case,  the  indictment  charged  that  they  assembled  riot- 
ously to  perpetrate  aliquid  ilUciium,  something  unlawful,  and 
being  so  assembled,  that  they  cut  down  a  certain  oak  tree.  In 
addition  to  its  bad  Latin,  the  counsel  for  the  defendants  objected, 
that  the  indictment  ought  to  be  quashed,  because  it  did  not 
show  the  unlawful  act  which  the  defendants  assembled  to  do, 
and  because,  although  it  charged  that  they  cut  down  an  oak 
tree,  it  did  not  appear  that  any  oak  tree  was  there  growing. 
*  And  the  court  agreed  that  the  unlawful  act  was  not  suflliciently 
shown,  and  quashed  the  indictment,  because  they  said  they 
would  not  encourage  such  ill-drawn  indictments.  In  the  pre- 
sent case,  the  grand  jury  charge  that  the  defendants  riotously 
assembled  to  the  disturbance  of  the  public  peace,  which  is  of 
itself  an  unlawful  act  And  it  is  undoubtedly  true,  as  was  ar- 
gued in  the  case  before  cited  from  Lord  Raymond,  that  if  a 
number  of  individuals  should  assemble  to  do  one  unlawful  act, 
and  should  do  another,  it  would  still  be  a  riot.     The  judge  fur^ 
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ther  remarked^  that  he  had  not  himself  considered  that  there 
was  an  essential  defect  in  the  second  count  of  the  indictment, 
though  if  it  stood  alone,  he  should  feel  less  confidence  on  the 
subject  than  he  did  in  relation  to  the  first  count.  For  these 
reasons  the  judgment  ought  not  to  be  arrested. 

Various  causes  are  assigned  why  a  new  trial  should  be 
granted  ;  not  for  anything  which  occurred  at  the  trial  in  court, 
but  for  errors  and  miscarriages,  which  happened,  as  is  alleged, 
after  the  case  was  committed  to  the  jury,  and  prior  to  their  re- 
turn into  court  with  a  verdict.  It  is  the  duty  of  the  court  to 
take  notice  of  the  miscarriages  of  juries,  and  to  grant  new  trials 
upon  them.  For  if  a  jury,  through  ignorance,  partiality  or  mis- 
take among  themselves,  should  neglect  the  office  of  judgment, 
and  decide  by  chance  or  other  unlawful  manner,  the  verdict 
must  be  set  aside  ;  for  the  parties  are  entitled  to  a  legal  verdict 
on  the  matter  in  issue,  according  to  the  evidence  at  the  trial. 
<'  But  courts  do  not  interfere  for  the  purpose  of  granting  new 
trials,  but  in  order  to  remedy  some  manifest  abuse,  or  to  correct 
some  manifest  error  in  law  or  fact."  (1  Starkie's  Law  of  Evi- 
dence, 438.)  1.  The  first  cause  assigned  for  a  new  trial  is 
because  the  judge  had  a  communication  with  the  jury,  in  the 
absence  of  the  parties  and  of  the  counsel,  before  they  had 
agreed  upon  a  verdict,  and  when  they  were  in  the  jury  room, 
and  sent  to  them,  for  their  instruction,  guide  and  information 
in  the  cause,  the  published  volume  of  Pickering's  Reports.  The 
Gaict  was,  that  after  the  jury  had  retired  to  consult  on  their  ver- 
dict, and  the  court  had  adjourned,  they  sent  to  the  judge  a  note 
in  writing,  requesting  advice  on  two  points  relating  to  the  case. 
He  returned  to  them  the  paper,  without  any  reply  to  the  ques- 
tions, and  directed  the  officer  to  request  the  foreman  of  the  jury 
to  read  to  them  the  following  sentence  from  1  Pick.  342,  in  the 
opinion  of  the  supreme  judicial  court,  in  the  case  of  Sargent  v. 
Roberts^  which  was  delivered  by  Parker,  C.  J.,  "  that  no  com- 
munication whatever  ought  to  take  place  between  the  judge 
and  the  jury,  after  the  cause  has  been  committed  to  them  by  the 
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chaige  of  the  judge,  unless  in  open  court,  and  where  practicable, 
in  presence  of  the  counsel  in  the  cause."  By  a  subsequent  deci- 
sion of  that  court  on  the  subject,  the  communication  intended  to 
be  interdicted  must  relate  to  the  cause.  Now  if  I  could  perceive 
that  this  was  calculated  for  the  instruction  of  the  jury  in  the 
cause,  I  should  feel  bound  to  set  aside  the  verdict ;  but  apply- 
ing to  the  fact  my  plain  understanding  and  common  sense,  I 
cannot  perceive  that  it  has  any  tendency  to  affect  their  verdict 
either  for  or  against  the  defendants.  It  would,  I  think,  be  un- 
reasonable to  say,  that  if  the  jury  should  send  to  inform  the 
judge  that  they  could  not  agree  upon  their  verdict,  that  they 
wanted  refreshment,  or  other  such  message,  which  was  not 
connected  with  the  merits  of  the  case,  or  with  the  claims  of  the 
parties,  that  it  was  an  unlawful  communication ;  and  much 
more  unreasonable  would  it  be,  in  my  apprehension,  to  pretend 
that  there  was  such  a  communication,  when  there  was  an  ex- 
press refusal  to  have  any,  and  a  reason  assigned  for  it,  that  it 
had  been  settled  by  the  highest  judicial  tribunal,  that  such  com- 
munication would  be  illegal. 

2.  The  second  ground  for  a  new  trial  is,  that  the  officer  who 
bad  charge  of  the  jury  before  they  had  agreed  on  their  verdict, 
and  without  the  knowledge  or  consent  of  the  defendants,  did 
deliver  to  them  one  or  more  books  for  their  information,  guide 
and  instruction  in  the  cause.  From  the  evidence  shown  in 
support  of  this  ground,  it  appears  that  the  jury  called  for  the 
volume  pf  the  laws  of  the  commonwealth  which  contained  the 
riot  act,  which  the  officer  delivered  to  them,  and  Mr.  Simmons, 
one  of  the  jury,  testified,  that  after  reading  the  act,  his  doubts 
on  certain  points  were  removed,  and  that  he  agreed  with  his 
fellows  on  a  verdict.  This  act  was  read  at  the  trial,  and  com- 
mented on  by  one  of  the  counsel  for  the  defendants,  and  the 
judge  had  instructed  the  jury  in  certain  points  growing  out  of 
it.  And  the  question  which  arises  on  those  facts  is,  whether  it 
is  misconduct  in  the  jury  to  read  a  statute  by  themselves,  which 
was  thus  read  and  commented  on  during  the  trial  in  court. 
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Had  they  asked  leave  of  the  court  to  take  it  with  them^  their 
request  would  not  have  been  denied.  Because,  being  bound  to 
decide  at  their  discretion,  by  a  general  verdict,  both  the  law 
and  the  fact  involved  in  the  issue,  (Act  of  1807,  c.  140,  s.  15,) 
to  refuse  to  permit  them  to  take  to  their  consultation  the  high- 
est evidence  of  the  law,  would  be  to  refuse  to  them  the  means 
of  forming  a  discreet  judgment.  As  a  general  rule,  the  officer 
attending  a  jury  may  not  deliver  to  them,  nor  suffer  any  other 
person  to  deliver  to  them,  any  book  or  document,  or  suffer  any 
communication  to  take  place  with  them,  without  the  permission 
of  the  court.  But  if  an  officer  should  deliver  to  the  jury  any 
book  or  paper,  which  the  court  would  have  permitted  them  to 
take  away,  it  does  not,  according  to  the  authorities,  vitiate  the 
verdict,  although  it  may  subject  the  officer  to  animadversion. 
The  reading  of  such  book  or  paper  by  the  jury  does  not  make 
their  verdict  a  false  verdict,  for  it  was  wanted  by  them  to  enable 
them  to  make  it  a  true  one.  In  the  case  of  Vicary  v.  Farthings 
(Cro.  Eliz.  411,)  the  solicitor  of  the  plaintiff  came  to  the  jury 
and  delivered  to  them  a  church  book,  which  had  been  given  to 
them  in  evidence  before  at  the  bar,  and  they  found  for  the 
plaintiff.  Three  of  the  judges  were  of  opinion  that  this  should 
not  avoid  the  verdict.  But  one  judge  being  of  a  contrary  opin- 
ion, the  case  was  adjourned  to  the  next  term,  when  it  was 
finally  adjudged  for  the  plaintiff.  And  axlistinction  was  made 
between  the  case  of  a  witness  sworn  at  the  trial  being  reexam- 
ined privily  by  the  jury,  and  that  of  the  delivery  to  them  privily 
of  a  writing  already  given  in  evidence,  since  the  latter  could  not 
be  altered.  But  if  the  plaintiff,  or  any  for  him,  after  evidence 
given,  and  the  jury  have  departed  from  the  bar,  deliver  any 
letter  from  the  plaintiff  to  any  of  the  jury,  conceriiing  the  mat- 
ter in  issue,  or  any  evidence,  or  any  scroll,  touching  the  matter 
in  issue  which  was  not  given  in  evidence,  it  shall  avoid  the  ver- 
dict, if  it  be  found  for  the  plaintiff,  but  not  if  it  be  found  for 
the  defendant,  et  sic  e  converso.  If  the  jury  should  privily  pos- 
sess themselves  of  evidence  not  produced  by  the  parties  openly 

17 
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in  court,  it  would  be  a  sufficient  reason  for  granting  a  new 
trial.  If  the  jury  received  written  evidence,  after  they  had  gone 
from  the  bar  to  consider  of  their  verdict,  whether  communicated 
by  one  of  the  parties  or  not,  it  is  good  reason  to  avoid  the  ver- 
dict, and  for  a  new  trial.  Considering  these  principles  to  be 
well  established,  both  by  ancient  authority  and  modern  assent, 
and  applying  them  to  the  case,  it  seems  that  the  jury,  by  merely 
possessing  themselves  of  an  act  of  the  commonwealth,  which 
had  been  read  and  commented  on  at  the  trial,  is  not  a  case  of 
misconduct  on  their  part  to  avoid  their  verdict.  See  Grant's 
Summary  or  New  Trials,  53  -  68,  in  which  the  cases  are  cited. 
See  Bang  v.  Burdeit,  (Salk.  645.) 

The  third  cause  which  is  assigned  for  a  new  trial  is,  that  the 
officer  Spear,  who  was  first  sworn  to  take  care  of  the  jury,  left 
them  for  the  space  of  an  hour.  The  fourth,  that  George  Reed, 
another  officer,  was  sworn  to  take  charge  of  the  jury  in  the 
absence  of  the  jury,  and  of  the  defendants  and  of  their  counsel, 
and  did  take  charge  of  the  jury  for  the  space  of  one  hour ;  and 
fifth,  because  one  officer  took  the  charge  of  the  jury,  who  had 
not  been  legally  sworn  for  that  purpose.  After  the  jury  had 
retired  from  court  with  Spear,  an  officer  who  had  been  sworn 
to  attend  upon  the  jury,  and  before  the  court  adjourned,  an- 
other officer.  Reed,  was  sworn  in  court  to  attend  upon  the  jury, 
and  after  the  court  was  adjourned,  the  clerk  swore  Thomas 
Holden,  a  constable,  to  the  same  service.  It  was  found,  that 
the  jury  were  not  likely  to  agree  soon,  and  that  one  constable 
would  not  be  sufficient.  The  jury  are  to  be  kept  by  them- 
selves, and  not  permitted  to  speak  to  any  one,  until  they  have 
agreed  upon  their  verdict.  And  it  is  apparent  that  more  than 
one  officer  may  be  required  for  this  service.  Nothing  has  been 
done  in  this  case  which  has  not  been  heretofore  usual  in  this  court, 
nor  do  I  find,  on  inquiry,  that  the  practice  is  peculiar  to  this 
court.  In  the  supreme  judicial  court  and  court  of  common 
pleas,  an  officer  is  sworn,  at  the  commencement  of  the  term,  to 
take  chai^  of  juries  in  all  civil  cases,  and  under  the  usage  offi- 
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cers  are  permitted  to  consult  their  convenience,  and  to  accom- 
modate each  other.  I  do  not  see  reason  for  greater  caution  in 
criminal  cases,  though  it  is  usual  here  to  swear,  an  officer  in 
each  case*  The  two  officers  sworn  to  the  duty  in  court,  had 
the  charge  of  the  jury  during  the  whole  consultation,  except 
during  two  or  three  minutes,  when  Mr.  Reed  says  he  was 
obliged  to  retire  for  a  necessary  occasion,  and  he  left  them  in 
the  charge  of  Holden.  The  officers,  while  they  had  the  jury  in 
keeping,  had  leave  of  the  judge  to  give  them  needful  refresh- 
ment, which,  on  inquiry,  does  not  appear  to  have  exceeded  the 
bounds  of  temperance.  This  is  according  to  the  humane  and 
reasonable  practice  of  modem  courts,  both  here  and  in  England. 
For  the  ancient  severity  in  this  respect  has  yielded  to  a  more 
rational  mode  of  treating  juries.  They  are  not  to  be  compelled 
by  hunger  and  thirst  to  agree  upon  a  verdict  And  as  food 
taken  in  moderation,  according  to  the  wants  of  our  nature, 
serves  to  enlighten  the  eyes  as  well  as  to  strengthen  the  body, 
the  jury  were  allowed  in  this  instance  needful  sustenance  and 
refreshment,  so  that  their  verdict  might  be  the  fruit  of  vigorous 
minds  in  search  of  truth,  and  not  the  result  of  a  feeble  investi- 
gation by  men  whose  bodies  were  exhausted  by  abstinence, 
and  who  were  compelled  by  the  mere  necessity  of  nature,  to 
unite  in  a  result  Now  it  is  not  shown  or  surmised  in  this  case, 
that  the  jury  separated  until  they  had  agreed  on  a  verdict,  or  that 
they  received  any  communication  other  than  what  we  have 
already  considered,  or  that  they  were  guilty  of  any  miscarriage. 
This  shows  that  the  verdict  is  free  from  taint  or  suspicion,  and 
I  have  not  found  any  instance  in  the  books  where  a  verdict 
has  been  set  aside  for  the  misconduct  of  the  officer,  when  no 
misconduct  was  alleged  on  the  part  of  the  jury. 

After  all,  has  justice  been  done  to  the  defendants  ?  They 
have  been  fairly  and  ]3atiently  tried,  have  had  the  aid  of  learned 
and  faithful  counsel,  and  every  fact  wliich  could  be  adduced  in 
their  favor,  and  every  argument  which  ingenuity  could  invent 
were  submitted  to  the  court  and  jury  in  their  behalf.     I  find  no 
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fault  with  the  jury ;  in  fulfilling  the  duty  which  they  owed  to 
the  coDfimonwealth  and  to  their  consciences,  they  could  not 
have  done  otherwise.  No  party  who  is  so  unfortunate  as  to  be 
brought  into  court  as  an  accused  person,  can  expect  more  than 
has  been  done  for  these  defendants,  and  it  only  remains  for  me 
to  say,  that  the  motion  in  arrest  of  judgment  and  for  a  new  trial 
is  denied. 

They  were  then  sentenced ;  Sargent  and  Horton  to  suffer 
three  months  imprisonment  in  the  common  jail ;  and  De  Coster 
to  suffer  two  months  imprisonment,  and  all  to  pay  costs 
of  prosecution.  From  this  judgment  they  severally  appealed  to 
the  next  supreme  judicial  court,  and  gave  bonds  to  prosecute 
the  appeal  with  effect.' 


DECEMBER  TERM,   1825. 

Commonwealth  v.  Ephraim  Goodenough. 

Where  a  party  relies  on  the  plea  of  a  former  acquittal,  it  mast  appear  from 
the  records,  that  the  offences  were  one  and  the  same ;  and  that  it  was  de* 
scribed  in  the  first  indictment,  so  that  judgment  could  have  been  rendered 
on  it,  upon  conviction  of  the  defendant. 

AfVer  a  jury  has  been  empaneled  to  try  the  issue,  the  indictment  cannot  be 
'withdrawn  from  them,  upon  the  entry  of  a  nolle  prosequi  by  the  common- 
'wealth's  attorney,  without  the  consent  of  the  defendant. 

Upon  the  trial  of  a  person  for  passing  a  counterfeit  bill,  under  the  statute  of 
1804,  c.  120,  (Rev.  St.  c.  127,)  the  omission  to  allege  in  the  indictment 
that  the  defendant  passed  the  bill  with  an  intention  to  defraud,  is  fatal. 

Thacher^  J.  The  defendant,  Ephraim  Goodenough,  is  in- 
dicted upon  the  act  of  1804,  c.  120,  s.  2  and  3,  for  that  he,  on 
the  16th  of  September,  1825,  did  utter  and  tender  in  payment 
to  one  Samuel  Gookin,  a  certain  counterfeit  bank-bill,  purport- 

'  This  appeal  was  not  tried. 
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ing  to  be  payable  to  the  bearer  thereof,  and  to  be  signed  on 
behalf  of  the  president,  directors,  and  company  of  the  Phoenix 
Bank,  licensed  and  established  as  a  banking  com]3any  within 
this  commonwealth,  he  well  knowing  that  it  was  a  counterfeit 
bill,  and  with  intent  thereby  to  defraud  the  said  Gookin,  against 
the  statute.  The  bill  is  set  forth  according  to  its  tenor.  To 
Uiis  indictment  the  defendant  pleads  that  at  the  last  October 
term  of  this  court,  he  was  indicted  for  the  same  offence,  and 
upon  the  trial  thereof,  he  was  duly  and  legally  discharged  by  the 
verdict  of  the  jury,  who  had  been  empaneled  and  sworn  to  try 
the  issue,  and  he  makes  profert  of  the  judgment.  To  this  plea 
the  commonwealth,  by  its  officer,  after  oyer,  prayed  for  and  had 
of  the  record,  demurs,  and  the  defendant  joins  in  the  demurrer. 
The  defendant's  plea  contains  the  necessary  averments,  is  cor- 
rect in  point  of  form,  and  is  a  good  answer  in  law  to  the  in- 
dictment, if  it  is  founded  in  truth.  This  is  to  be  determined 
by  the  court  on  inspection  and  by  comparison  of  the  two  re- 
cords. 

Where  a  party  relies  on  the  plea  of  a  former  acquittal,  it 
must  appear  that  the  offences  were  one  and  the  same,  and  that 
it  was  described  in  the  first  indictment,  so  that  judgment  could 
have  been  rendered  on  it  in  conviction  against  the  defendant. 
In  other  words,  the  first  indictment  must  contain  no  material 
defect,  and  the  proceedings  must  have  been  according  to  law. 
If  the  record  should  fail  in  either  of  these  respects,  it  will  fol- 
low, whatever  proceedings  may  have  been  had,  that  the  de- 
fendant has  not  been  before  in  jeopardy.  And  it  is  the  duty  of 
the  court  in  all  cases  to  inspect  the  record,  and  not  to  render 
judgment,  where  a  material  defect  appears  in  the  indictment, 
or  the  proceedings  have  not  been  according  to  law.  On  com- 
paring the  two  records,  there  appears  to  be  a  variance  in  the 
recital  of  the  bills.  The  words  <<  on  demand "  are  not  con- 
tained in  the  first  indictment,  but  they  are  found  in  the  second. 
Both  profess  to  recite  the  bill  according  to  its  tenor,  which  sup- 
poses an  exact  verbal  copy.     Now  if  both  indictments  intend  to 
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relate  to  the  same  bill^  in  the  one  or  the  other  there  is  a  fatal 
variance.  In  the  one  or  the  other,  the  indictment  must  fail  on  * 
the  evidence.  If  the  words  "  on  demand  "  were  contained  in 
the  bill,  the  first  must  fail ;  if  they  were  not  contained  in  it,  the 
last  would  fail.  If  the  offence  is  the  same  in  both  cases,  the 
evidence  would  apply  to  each.  But  the  variance  between  the 
two  bills  is  material,  and  it  cannot  be  intended  that  they  are 
one  and  the  same.  Great  strictness  prevails  in  criminal  cases. 
The  statutes  of  jeofail  do  not  reach  them.  But  where  judg- 
ment is  arrested  for  defect  of  the  record,  or  the  prosecution  fails 
for  an  erroneous  description  of  the  offence,  the  only  remedy  is 
by  a  new  indictment,  which  gives  to  the  party  accused,  on 
another  trial,  one  chance  more  for  escape. 

The  cause  of  the  failure  of  the  first  indictment  does  not 
appear  upon  the  record ;  but  it  is  known  to  us,  that  it  was 
owing  to  the  omission  of  these  words  <<  on  demand  "  in  the  reci- 
tal of  the  bill.  The  jury  had  been  empaneled  and  sworn  to 
try  the  issue,  when,  upon  perceiving  the  omission  of  these  words, 
the  attorney  for  the  commonwealth  declared  he  would  prosecute 
no  further.  The  defendant  would  not  consent  to  withdraw  the 
indictment  from  the  jury,  and  claimed  a  verdict,  notwithstand- 
ing the  entry  of  the  nolle  prosequi  upon  the  record.  I  sustained 
the  claim,  and  the  jury  returned  a  verdict  of  acquittal,  under 
my  instruction  to  them,  that  the  commonwealth  had  failed  to 
prove  the  charge.  If  this  proceeding  was  not  correct,  then  it 
will  follow  that  the  attorney  for  the  commonwealth  may  at  any 
stage  of  the  trial,  and  in  any  case,  withdraw  an  indictment  from 
the  jury,  when  he  perceives  that  the  prosecution  is  like  to  fail 
from  defect  of  evidence.  Prior  to  the  revolution  of  1688,  and 
during  the  reign  of  the  Stewarts,  the  counsel  for  the  crown 
did  claim  at  their  discretion,  to  discharge  a  jury  after  evidence 
given  and  concluded  on  their  part.  It  is  an  observation  of  Sir 
Michael  Foster,  <<  that  this  was  certainly  a  most  unjustifiable 
proceeding,  and  he  hopes,  that  it  will  never  be  brought  into  " 
example."     The  case  of  the  two  Kinlocks^  (Foster's  R.   16.) 
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For  it  might  be  used  for  purposes  of  great  oppression,  especially 
in  trials  which  excite  great  interest. 

The  doctrine  has  been  recognized  in  this  commonwealth.  In 
the  case  of  the  Commonwealth  v.  Kelley^  trial  in  the  supreme 
judical  court,  August  term,  1801,  on  an  indictment  for  having 
in  his  possession  bank  paper,  a  material  used  in  counterfeiting 
bank  bills,  and  with  intent  to  counterfeit  bills  of  the  Newbury- 
port  Bank,  it  was  discovered,  after  the  jury  had  been  empaneled 
and  sworn,  and  some  progress  had  been  made  in  the  trial,  that 
there  was  no  such  bank  in  existence.  The  attorney-general, 
the  late  Governor  Sullivan,  first  moved  for  leave  to  amend  the 
indictment,  which  the  court  said  they  could  not  grant  without 
the  prisoner's  consent.  The  prisoner,  by  the  advice  of  the  late 
Chief  Justice  Parsons,  his  counsel,  who  was  then  in  practice, 
refused  his  consent,  and  thereupon  the  jury,  under  the  direction 
of  the  court,  acquitted  the  defendant.  The  court,  which  then 
consisted  of  Dana,  Ch.  J.  and  Robert  T.  Paine,  Bradbury, 
Strong,  Bewail,  Thacher  and  Dawes,  Justices,  observed,  that  it 
was  not  the  practice  of  the  court  to  take  an  indictment  from 
a  jury,  when  once  empaneled  to  try  the  same,  without  the 
consent  of  both  parties.  A  new  bill  of  indictment  was  returned 
by  the  grand  jury  at  the  same  term  against  Kelley,  on  which  he 
was  tried  and  acquitted  at  the  following  term  in  February,  1802. 
At  the  same  term  of  the  supreme  judicial  court,  in  February, 
1802,  a  person  was  indicted  for  uttering  a  counterfeit  bill  as 
true.  After  the  jury  had  been  sworn  to  try  the  issue,  it  was 
found  that  William  Sherburne,  the  examining  magistrate,  whose 
testimony  was  necessary  to  prove  the  identity  of  the  bill,  was 
sick  and  unable  to  attend  court.  The  attorney-general  moved 
for  leave  to  withdraw  the  indictment  from  the  jury,  and  for  a 
continuance  for  this  cause.  But  the  court  refused  to  grant  the 
continuance,  assigning  the  reason,  that  after  the  jury  were  em- 
paneled, they  could  not  take  the  indictment  from  the  jury 
without  the  prisoner's  consent.  He  was  acquitted.  In  both 
these  cases,  minutes  of  which  I  took  at  the  time,  the  fault 
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was  in  the  officer  of  the  government.  It  would  be  otherwise, 
however,  I  think,  if  the  witness  should  have  been  spirited  away 
by  the  defendant,  or  the  trial  should  be  interrupted  by  the  prov- 
idence of  God.  In  the  case  at  bar,  the  defendant  did  not 
consent  to  discharge  the  jury.  He  could  not  be  deprived  of  his 
legal  right,  and  he  was  entitled  to  his  acquittal.  But  notwith- 
standing the  acquittal,  I  am  clear  in  the  opinion,  that  it  was  not 
a  bar  to  a  second  indictment,  wherein  the  bill  should  be  truly 
set  forth. 

2.  On  examining  the  first  indictment,  it  contains  a  material 
defect,  so  that  judgment  could  not  have  been  rendered  on  it,  if 
the  defendant  had  been  convicted  upon  the  trial.  It  is  a  well 
established  rule,  that  cases  grounded  on  penal  statutes,  should 
pursue  the  statute  in  describing  the  offence,  so  as  to  bring  the 
party  precisely  within  it.  "  The  indictment,"  saith  Stanford, 
^^  must  set  forth  the  offence  in  such  manner  as  it  is  expressed 
in  the  statute."  (Foster's  Rep.  423.)  Wherever  an  act,  which 
is  indifierent  in  itself,  is  made  a  criminal  ofTence,  when  done 
with  a  particular  evil  intent,  it  is  essential,  in  describing  the 
ofience,  to  aver  the  evil  intent,  and  to  prove  it  at  the  trial. 
Now  in  the  sections  of  the  act,  on  which  this  indictment  was 
founded,  it  is  declared,  that  if  any  person  shall  utter  or  tender 
in  payment  as  true,  any  counterfeit  bank  bill,  payable  to  the 
bearer,  signed  in  behalf  of  any  corporation  by  law  licensed  and 
authorized  as  a  bank  within  this  commonwealth,  knowing  the 
same  to  be  counterfeit,  with  intent  to  injure  or  defraud  any 
person,  he  shall,  upon  conviction,  sufier  the  punishment  which 
is  there  prescribed.  The  first  indictment  contains  no  allegation 
that  the  bill  was  uttered  to  Samuel  Gookin,  with  the  intent  to 
defraud  him.  Separate  from  the  intention  to  defraud,  the 
offence  is  not  within  the  statute,  nor  would  the  indictment  be 
good  at  common  law  ;  for  to  utter  and  tender  a  counterfeit  bill 
to  one,  without  the  intention  to  defraud  him,  is  not  an  offence 
either  at  common  law,  or  under  this  statute.  A  counterfeit  bill 
may  be  uttered  and  passed  to  one,  without  the  intent  to  defraud 
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him.  And  therefore  the  statute  requires,  with  good  reason, 
that  to  make  the  act  criminal,  it  should  be  done  with  intent  to 
injure  and  defraud  some  one.  The  omission  of  this  allegation 
in  the  first  indictment  was  a  material  defect,  which  cannot  be 
supplied  by  intendment,  nor  would  it  have  been  proper  to  ren- 
der judgment  on  it,  if  the  defendant  had  been  convicted.  The 
defendant's  plea  is  for  these  reasons  adjudged  to  be  insufficient 
in  law,  and  he  must  answer  further  to  the  indictment. 

Austin,  for  the  commonwealth. 
S.  P.  Parker,  for  the  defendant. 

The  defendant  was  put  upon  his  trial  on  the  13th  of 
December,  found  guilty  of  the  offence,  and  sentenced  to  hard 
labor  in  the  state  prison  for  two  years. 


OCTOBER  TERM,   1826. 
Commonwealth,  bt  information,  v.  Michael  Cutler. 

It  is  not  necessary,  in  order  to  recover  the  penalty  provided  in  the  first  and 
second  sections  of  the  statute  of  1817,  c.  171,  prescribing  the  thickness  of 
the  walls  of  buildings  to  be  erected  in  the  city  of  Boston,  to  give  the 
notice  mentioned  in  the  eighth  section  of  the  same  chapter. 

Any  citizen  may  prefer  a  complaint  to  the  grand  jury,  or  to  the  public  prose- 
cutor, who  is  authorized  to  proceed  on  such  information,  against  a  person 
erecting  a  building  in  the  city  of  Boston  with  walls  less  thick  than  the 
statute  pieseribes. 

An  information,  charging  in  the  words  of  the  statute,  that  the  defendant 
erected  the  building  complained  of,  is  sufficiently  certain,  although  it  does 
not  state  whether  he  was  the  owner. 

A  complaint  can  be  made  against  a  person  erectiDg  a  building  in  the  city  of 
Boston,  with  walls  less  thick  than  the  statute  prescribes,  as  soon  as  the 
building,  in  its  general  outline,  is  completed  in  those  points  to  which  the 
statute  refers. 

18 
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VoAn  the  statute  of  1832,  c.  16,  allowing  wooden  buildings  of  certalo  di- 
mfiosioQs  to  be  erected  in  the  city  of  Boston,  brick  buildings  of  similar 
dimensions,  and  with  the  same  thickness  of  external  partition  wall,  may 
be  erected. 

This  information  was  filed  in  court  by  the  county  attorney 
on  the  16th  of  September  last,  and  came  on  for  trial  on 
Thursday,  October  26th.  The  information  contained  two 
counts.  1.  That  said  Cutler,  on  the  1st  of  August,  A.  D. 
1626,  did  erect  a  building  near  Pleasant  street,  in  the  city  of 
Boston,  more  than  ten  feet  high  frotn  the  ground  to  the  highest 
point  thereof,  and  did  make  the  external  walls  thereof  less  than 
twelve  inches  thick,  in  the  lower  story,  to  wit,  eight  inches 
thick,  and  no  more.  2.  That  he,  on  the  Ist  of  August,  A.  D. 
1826,  did  erect,  near  Pleasant  street  in  said  Boston,  a  building 
which  is  more  than  ten  feet  high,  and  which  is  separated  from 
another  building,  which  was  also  more  than  ten  feet  high,  by  a 
partition  wall,  which  said  partition  wall  is  not  twelve  inches 
thick  in  the  lower  story,  and  not  built  up  as  far  as  is  necessary, 
in  order  to  cover  the  roof  on  said  partition  wall  with  flat  stones 
at  least  two  inches  thick,  and  the  said  partition  wall  is  not  so 
covered  or  capped  with  flat  stones^  Plea,  not  guilty.  The  in- 
formation recited  so  much  of  the  law  of  1817,  c.  171,  as  ap- 
plied to  this  case. 

Samuel  D.  Harris,  chief  engineer  of  the  6re  department  in 
the  city,  was  called  as  a  witness.  An  objection  was  suggested 
to  his  competency,  on  the  ground  that  as  complainant  and  in- 
former, he  would  be  entitled  to  a  portion  of  the  fine.  But  the 
objection  was  not  persisted  in,  it  not  appearing  that  any  portion 
of  the  fine  would  go  to  him.  By  the  fifteenth  section  of  the 
act  on  which  this  prosecution  is  founded,  it  is  provided,  ^^  that 
where  one  or  more  of  the  firewards  shall  be  examined  and 
sworn  as  a  witness  in  any  prosecution  founded  on  that  act,  re- 
cord thereof  shall  be  made,  and  the  whole  fine  shall  enure  to 
the  use  oi  the  town  of  Boston."  Mr.  Harris  being  sworn,  testi- 
fied that  the  house  built  by  the  defendant,  is  in  a  block  situated 
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near  Pleasant  street ;  that  he  viewed  the  walls  of  the  hoase 
sometime  in  July  last ;  and  that  they  were  at  that  time  going 
up,  and  the  lower  story  was  less  than  twelve  inches  thick*  He 
conmdered  the  lower  story  to  consist  of  the  rooms  which  are 
immediately  under  the  parlor  chambers.  He  then  informed  the 
defendant  that  his  walls  did  not  conform  to  the  law,  and  that 
he  had  subjected  himself  to  a  prosecution.  At  the  time  the 
complaint  was  made,  the  partition  had  not  been  carried  up, 
and  the  house  was  not  finished.  The  house  was  built  on  an 
tndtned  plane,  higher  in  the  front  than  in  the  rear ;  it  was  a 
two-story  house  in  front ;  the  lower  story  consisting  of  two 
rooms  on  a  level  with  the  street,  directly  over  the  cellar,  and 
which  the  family  would  occupy  as  parlors.  Whether  there 
were  two  or  three  stories  in  the  rear,  he  was  not  certain.  The 
bouse  had  a  cellar,  the  front  part  of  which  was  entered  from  the 
street,  on  a  level  with  the  ground  in  the  rear.  He  had  spoken 
to  the  defendant,  and  had  urged  him  to  make  his  house  conform 
to  the  law^  The  defendant  had  replied  to  him,  that  the  law  had 
not  been  enforced  for  several  years,  and  he  admitted  himself  to 
be  both  the  owner  and  builder.  After  the  prosecution  was  in- 
stituted, he  had,  at  the  defendant's  request,  been  to  look  at  the 
house,  and  found  that  the  wall  of  a  part  of  the  lower  story  had 
been  made  twelve  inches  thick  ;  but  the  other  parts  were  plas- 
tered and  covered,  and  he  could  not  tell  of  what  thickness  they 
then  were.  Daniel  Naptin,  a  witness,  testified  that  the  back 
part  of  the  house  was  three  feet  above  the  level  of  the  ground  ; 
that  the  parlors  were  directly  over  the  cellar.  The  counsel  for 
the  defendant  asked  the  witness  what  was  the  general  impres- 
sion of  the  citizens  as  to  the  legality  of  a  house  of  this  descrip- 
tion. But  the  question  being  objected  to  by  the  county  attor- 
ney, the  court  decided  that  it  was  improper. 

The  evidence  for  the  prosecution  was  here  closed.  On  the 
part  of  the  defendant,  Abel  Rice  was  sworn  as  a  witness.  He 
stated  that  he  had  been  empbyed  by  the  defendant  as  one  of 
the  workmen  on  the  house,  and  that  it  had  no  kitchen  on  a 


140  THACHE&'S  CRIMINAL  CASES. 

CoDUDonwealth  «.  Caller. 

let  el  with  the  cellar  in  the  rear  ander  the  pariors.  That  the 
height  of  the  house  from  the  iiDderpiiiiiiiig  to  the  highest  point 
in  the  roof,  was  twenty-nine  feet  and  six  inches,  and  oo  the 
ground  eighteen  feet  mx  inches  in  front,  and  thirty  feet  deep. 
The  external  walls  of  the  lower  stoiy  were  but  tweWe  inches  thid. 
The  partition  wall  of  the  lower  story  aboTe  the  cellar  is  like- 
wise twelve  inches  thicL  Some  of  the  walls  were  of  this  thick- 
ness before  the  prosecntion  was  commenced.  The  partition 
wall  is  now  carried  up  through  the  roof,  and  covered  and  capped 
with  stone.  On  his  cross-examination  he  stated  that  the  waOs 
originally  were  but  eighteen  inches  thick  in  the  lower  story, 
that  about  the  first  of  August  last,  the  defendant  informed  him 
and  the  other  workmen,  that  he  had  learnt  from  Colonel  Harris, 
that  the  walls  were  not  according  to  law,  and  he  ordered  them 
to  make  the  necessary  alterations  so  as  to  make  them  to  con- 
form to  the  law.  This  was  done  by  laying  a  course  of  brick 
up  against  the  walls,  in  mortar,  and  in  the  usual  way.  The 
whole  partition  ijrall  is  of  brick,  is  carried  up  and  capped  with 
stone,  and  was  completed  on  28th  of  September  last. 

William  Minoty  Samuel  Hvhbard,  and  William  SuUivany  for  the 
defendant,  stated  various  objections  to  the  prosecution. 

1.  That  the  prosecution  was  commenced  too  soon,  because 
the  house  was  not  finished  on  the  16th  of  September,  on  which 
day  the  information  was  filed  ;  and  also  because  no  notice  had 
been  given  to  the  defendant  thirty  days  before  the  commencement 
of  the  suit,  according  to  the  eighth  section  of  the  act  of  1817. 

2.  That  there  was  no  legal  commencement  to  the  prosecu- 
tion, because  it  did  not  originate  on  the  complaint  of  one  of 
the  fircwards  of  the  city,  according  to  the  twelfth  section  of  the 
act  of  1817. 

3.  That  the  information  was  defective,  because  it  did  not 
appear  with  certainty  whether  the  defendant  was  prosecuted  as 
the  builder  or  as  the  owner  of  the  house. 

4.  The  fourth  and  principal  ground  of  defence  was,  that  the 
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building  came  within  the  description  and  intent  of  the  act  of 
1822,  c.  16,  which  authorized  wooden  dwelling-houses  to  be 
erected  within  the  city  of  larger  dimensions  than  the  building 
for  which  the  defendant  was  on  trial. 

Austin^  for  the  commonwealth^  contended  as  to  the  first,  that  it 
would  be  unreasonable  to  delay  the  prosecution  till  the  house 
should  be  finished;  for  the  earlier  the  prosecution  was  com- 
menced, the  sooner  would  the  builder  be  put  on  his  guard ;  and  it 
would  be  both  more  easy  and  less  expensive  to  him  to  make  the 
house  conform  to  the  law,  while  the  walls  were  going  up,  than  to 
delay  it  till  the  house  should  be  finished.  The  eighth  section  de- 
scribes a  distinct  offence,  for  which  a  new  penalty  is  provided. 
If  a  person  wilfully  continues  his  building  in  an  unlawful  state  for 
thirty  days  after  notice  from  the  iirewards,  he  becomes  liable  to  a 
fine  not  exceeding  one  hundred  dollars,  nor  less  than  twenty  dol- 
lars, and  to  a  like  penalty  for  every  thirty  days  afterwards,  that  he 
shall  neglect  to  repair  his  building.  He  contended  that  the 
information  was  drawn  with  sufficient  certainty,  because  it 
charged,  in  the  words  of  the  act,  that  the  defendant  erected  the 
building.  The  person  who  erects  or  builds  incurs  the  penalty 
as  well  as  the  owner.  He  admitted  that  if  the  act  of  1822, 
c.  16,  operated  as  a  repeal  of  the  act  of  1817,  as  to  brick  build- 
ings, which  were  to  be  erected  after  the  passing  of  that  act,  the 
building  would  be  protected,  because  it  was  within  the  pre- 
scribed dimensions.  But  he  contended  that  the  act  of  1822 
applied  only  to  wooden  buildings,  and  not  to  those  which  were 
constructed  of  brick,  as  in  this  case. 

Thacber,  J.  The  eighth  section  is  intended  to  compel  the 
owner  of  a  house,  which  was  not  built  according  to  law,  to 
make  the  necessary  alterations  in  the  building,  at  whatever  time 
afterwards  the  fault  should  be  discovered,  and  into  whose 
hands  soever  it  should  have  passed.  It  may  be,  that  at  the  time 
the  fact  should  be  discovered,  it  will  belong  to  some  person  who 
was  neither  the  original  owner  nor  builder.  The  firewards  are 
required  in  such  case  to  notify  the  owner,  or  person  bound  to 
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keep  the  building  in  repair,  as  the  guardian,  for  instance,  of  a 
minor,  or  the  husband  who  holds  the  estate  in  right  of  his  wife, 
or  even  in  some  cases,  perhaps,  the  tenant  holding  under  a 
lease,  which  obliges  him  to  repair.  If  such  person  should 
neglect  for  thirty  days  to  repair  after  notice,  he  might  thereby 
incur  this  penalty.  If  this  is  the  true  intent  of  this  section,  it 
provides  for  a  case,  where  the  fault  may  be  discovered  even 
long  after  the  building  has  been  erected ;  and  reaches  not 
only  to  the  original  owner  and  builder,  but  to  a  purchaser  or  to 
any  other  person,  who  being  possessed  of  the  estate  at  the  time 
is  holden  to  keep  it  in  repair.  If  this  is  the  true  construction 
of  this  section,  as  I  believe  it  to  be,  it  would  not  release  the 
original  owner  and  builder  from  the  penalty,  which  is  provided 
in  the  first  and  second  sections,  for  the  original  fault  in  the  con- 
struction. 

As  to  the  objection  that  the  prosecution  must,  to  be  legal,  be 
founded  on  the  complaint  of  a  fireward,  I  am  of  opinion,  that 
though  by  the  twelfth  section  of  this  act,  the  firewards  are  re- 
quired ^^  to  inquire  after  all  offences  which  shall  come  to  their 
knowledge,  and  cause  the  same  to  be  prosecuted  ; "  yet  as  there 
is  no  clause  which  restricts  others  from  making  complaints,  any 
citizen  may  prefer  a  complaint  to  the  grand  jury,  or  to  the  pub- 
lic prosecutor,  who  will  be  fully  authorized  to  proceed  on  such 
information,  and  cause  the  party  offending  to  be  brought  to 
justice. 

Thacher,  J.,  then  charged  the  jury  substantially  as  follows. 
The  prosecution  being  founded  on  a  statute,  which  made  that 
to  be  an  offence,  and  subject  to  a  penalty,  which  prior  to  the 
statute  was  an  innocent  and  lawful  act,  it  has  ever  been  holden 
in  such  cases,  that  the  government  should  strictly  prove  the 
offence  as  alleged,  and  that  the  defendant  was  entitled  to  an 
interpretation  of  the  law,  which  would  be  most  favorable  to  him, 
provided  that  it  should  be  consistent  with  the  intent  of  the  law. 
The  more  especially  is  he  entitled  to  such  construcuon  in  a 
case,  where  it  seems  to  be  admitted  that  the  law  has  been 
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suffered  for  some  years  to  go  into  desuetude,  and  where  an  im- 
pression had  prevailed  in  the  minds  of  many,  that  the  act  which 
18  now  charged  as  an  offence,  was  lawful.  In  the  course  of  the 
trial  many  questions  of  law  have  been  raised,  some  of  which 
are  new  to  the  court,  on  all  of  which,  however,  I  shall  express 
my  opinion  with  simplicity  and  candor,  according  to  my  under- 
standing of  the  law ;  but  it  is  my  right  and  duty,  to  express  a 
different  opinion  on  the  same  points,  in  any  future  trial,  if  on 
further  inquiry  and  reflection  I  shall  see  cause  so  to  do.  In 
the  highest  tribunal  of  the  commonwealth,  each  of  the  justices 
has  the  aid  of  his  learned  associates  to  assist  him  in  revising 
and  correcting  any  opinion  formed  and  expressed  during  the 
heat  of  a  trial.  There  is  good  reason,  therefore,  in  this  court, 
held  by  one  judge  only,  that  he  should  not  hold  tenaciously  to 
any  judicial  opinion  by  him  suddenly  expressed,  but  always  be 
open  to  the  light  and  instruction,  which  are  to  be  derived  from 
the  industrious  research  and  able  arguments  of  learned  counsel. 
On  the  point  raised,  whether  the  defence  was  laid  with  legal 
propriety,  I  am  of  opinion,  that  the  information  is  sufficient  in 
point  of  form  and  certainty,  and  you  are  only  to  inquire  if 
the  facts  charged  are  proved  to  your  satisfaction.  By  the  fourth 
section  of  the  act  of  1817,  the  person  who  erects  a  building, 
or  who  causes  it  to  be  erected,  as  well  as  the  owner,  is  liable 
for  any  violation  of  the  law.  You  must  be  satisfied  that  the 
house  was  erected  before  and  at  the  time  the  prosecution  was 
commenced.  For  it  would  be  against  natural  equity  not  to 
allow  a  party,  while  he  is  building,  to  make  his  building  to  con- 
form to  law.  The  act  says,  ^'  no  house  or  building  shall  be 
erected  or  built,"  &c.  The  indictment  charges  the  defendant, 
that  he,  on  the  1st  of  August,  1826,  did  erect  or  build  a  certain 
bouse  or  building.  Both  the  law  and  the  information  suppose 
the  house  to  be  erected  at  the  time  that  the  prosecution  is  com- 
menced. But  it  is  not  necessary  to  wait  until  the  house  shall 
be  finished  internally  for  occupation.  If  the  walls  be  carried 
up,  and  the  roof  covered  and  slated,  so  that  the  building  in  its 
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general  outlines  is  completed  in  those  points  to  which  the  stat- 
ute refers,  it  will,  in  legal  contemplation,  be  built,  and  the  owner 
and  builder  will  be  liable  for  any  breach  of  the  law.  While 
the  house  is  building,  the  owner  or  builder  may  therefore  cor- 
rect any  errors  of  judgment  or  in  law,  which  he  may  perhaps 
unintentionally  have  committed  during  the  process.  If,  how- 
ever, the  owner  or  builder  should  unreasonably  delay  completing 
his  building,  or  if  he  should  purposely  leave  it  in  an  unfinished 
state,  it  would  be  deemed  a  fraud  on  the  law,  so  that  he  might 
well  be  made  subject  to  its  penalties.  If,  therefore,  the  building 
in  this  case  was  not  erected  at  the  time  the  prosecution  was 
commenced,  the  defendant  will  be  entitled  to  an  acquittal. 

The  defendant  contends,  as  a  substantial  ground  of  defence, 
that  his  house  was  protected  by  the  act  of  1822,  c.  16.  On 
this  point  it  is  clear,  not  only  from  the  title  of  the  act  of 
1817,  c.  171,  but  from  its  many  provisions,  that  its  great  and 
sole  design  was,  to  secure  the  town  of  Boston  from  damage  by 
fire.  This  was  done  by  prohibiting  the  erection  of  any  building 
of  wood  or  other  combustible  material,  which  was  more  than 
ten  feet  high  from  the  ground  to  the  highest  point  in  the  roof. 
No  one  would  say,  that  the  object  of  this  law  was  to  adorn  the 
town  with  brick  and  stone  buildings  of  lofty  height  and  dimen- 
sions ;  such  might  be  one  effect  of  the  law,  but  not  its  legal 
and  defined  object.  Now  the  act  of  1822,  c.  16,  makes  it 
lawful  to  erect  wooden  buildings  within  this  city  for  dwelling- 
houses  only,  of  the  following  dimensions,  namely ;  '^  the  posts 
to  be  not  more  than  eighteen  feet,  the  roof  to  be  of  a  regular 
pitch  of  one  third  ;  the  bottom  of  the  sills  to  be  elevated  not 
exceeding  eighteen  inches  above  the  level  of  the  street,  or 
above  the  point  where  such  level  shall  be  determined  on  by  the 
city  authorities ;  such .  buildings  in  no  case  to  be  more  than 
thirty  feet  in  height  from  the  bottom  of  the  sill  to  the  highest 
point  of  the  roof,  and  in  no  case  to  be  more  than  forty  by 
twenty-five  feet  on  the  ground ;  the  roof  to  be  slated,  and  to 
have  at  least  one  window  or  scuttle  in  the  same."     The  sixth 
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gection  of  this  act  declares,  "  that  all  laws  now  in  force,  so  far 
as  they  are  inconsistent  with  the  provisions  of  this  act,  be,  and 
the  same  are  hereby  repealed."  This  act  has  the  same  general 
design  as  that  of  1817,  modifying  it,  however,  in  certain  respects. 
The  restrictions  on  erecting  wooden  dwelling-houses  are  still 
continued  when  they  exceed  the  foregoing  dimensions ;  but 
that  the  intent  of  this  act  was  to  guard  from  damage  by  fire,  is 
apparent,  from  its  requiring  brick  partitions  and  side  walls  of 
eight  inches  in  thickness  where  houses  are  built  in  blocks  or 
within  four  feet  of  each  other.  If  this  act  does  not  operate  as 
a  repeal  of  the  act  of  1817,  as  to  brick  dwelling-houses,  of  like 
dimensions,  then  this  absurd  and  unreasonable  consequence 
will  follow,  that  a  dwelling-house,  whose  external  walls  are  of 
wood,  and  wholly  combustible,  may  be  erected  within  this  city, 
when  it  would  be  unlawful,  and  subject  the  town  to  a  penalty, 
and  to  a  permanent  annual  tax,  to  build  a  dwelling-house  of  the 
like  dimensions  of  brick  or  of  stone.  It  is  the  duty  of  a  court 
to  give  such  reasonable  construction  to  a  statute,  as  will  make 
it  consistent  with  good  sense,  and  to  harmonize  with  the  gen- 
eral system  of  the  law  on  the  same  subject-matter.  I  am 
therefore  of  opinion,  that  the  act^  of  18^  did  operate  as  a 
repeal  of  the  act  of  1817,  as  to  dwelling-houses  of  the  dimen- 
sions described  in  the  act.  And  as  it  is  conceded  by  the  pros- 
ecutor that  the  dimensions  of  the  building  of  the  defendant 
are  within  that  act,  you  are  bound  in  law  to  reader  a  verdict  of 
acquittal.' 

The  jury  accordingly  returned  a  verdict  of  not  guilty. 

^  Sx  parU  Camaktr§,  (9  Cast,  44.) 


w. 
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DECEMBER  TERM,  1826. 

CoBfMONWEALTH    V.     SeLDEN    BrATNARD. 

Wheie,  upon  the  trial  of  an  iiidietmeiit  for  selling  lottery  tickets,  certain  wit- 
nesses for  the  commonwealth  presented  an  affidavit  to  the  court,  setting 
forth  that  they  helieved  that  indictments  for  selling  lottery  tickets  had 
been  returned  against  them,  but  that,  to  their  knowledge,  no  process  had 
been  issued  upon  them,  and  that  it  was  necessary  that  they  should  inspect 
these  indictments,  that  they  might  be  better  adYised  of  their  duty  aa  wit^ 
nessee  in  the  case  on  trial ;  it  was  held,  that  the  delay  in  the  issuing  of 
process,  in  such  cases,  was  within  the  sound  discretion  of  the  public  pro- 
secutor ;  that  unless  the  contrary  was  shown,  the  court  would  presume 
that  he  deemed  the  delay  necessary ;  and  that  the  indictments  should  not 
be  open  to  inspection. 

It  is  the  proTince  of  the  court  to  judge  whether  a  direct  answer  to  a  qaestion 
may  tend  to  criminate  a  witness. 

Where,  on  account  of  the  sickness  of  a  person  summoned  as  a  witness,  hia 
book-keeper  was  summoned  to  appear  and  bring  his  employer's  book  of 
original  entries,  and  upon  his  appearance  with  the  book  without  first  in- 
forming his  employer  that  he  was  to  bring  it,  the  defendant  obtained  the 
book  from  him  and  sent  it  to  the  employer ;  it  was  hddf  that  the  defend- 
ant was  guilty  of  a  contempt  of  court. 

To  support  an  allegation  in  an  indictment,  that  the  offence  was  committed  on 
a  particular  day,  it  is  sufficient  to  proye  its  commission  sometime  before 
the  finding  of  the  bill  by  the  grand  jury. 

Where,  upon  the  trial  of  an  indictment  for  seUiog  lottery  tickets,  it  is 
proved  that  the  defendant  sold  the  tickets  by  a  clerk  or  other  agent,  the 
jury  will  be  authorized  to  convict  the  defendant. 

If  a  person  send  to  a  printer  to  be  inserted  in  his  newspaper,  an  advertise- 
ment of  lottery  tickets  for  sale,  he  is  guilty  of  advertising  and  causing  to 
be  advertised,  as  set  forth  in  the  statute  of  March,  1636. 

This  indictment  was  upon  the  law  for  suppressing  lotteries, 
passed  on  the  4th  of  March,  1826.  It  contained  five  counts 
which  were  intended  to  charge  four  distinct  violations  of  the 
law.  The  first  charged  that  the  prisoner,  upon  the  10th  of  Sep- 
tember,  1826,  sold  a  ticket  on  the  Washington  Canal  and 
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Rhode  Island  State  Lottery,  which  was  not  authorized  by  any 
law  of  this  commonwealth,  to  a  person  unknown.  The  second 
charged  that  the  prisoner  caused  to  be  advertised  in  the  Eve- 
ning Gazette,  a  newspaper  published  in  Boston,  on  the  16th  of 
September,  1826,  tickets  and  parts  of  tickets  for  sale  in  a  lot- 
tery, which  was  to  be  drawn  the  Wednesday  next  following, 
and  which  was  not  authorized  by  any  law  of  this  common- 
wealth. The  third  and  fourth'  count  charged  that  the  prisoner, 
on  the  26th  of  September,  1826,  sold  to  one  John  J.  Jerome, 
three  hundred  tickets  in  the  Connecticut  State  Lottery,  which 
was  not  authorized  by  any  law  of  this  commonwealth.  The 
fifth  count  charged  that  the  prisoner,  on  the  30th  of  September, 
1826,  sold  twenty  different  tickets  to  divers  persons  unknown, 
in  the  Connecticut  State  Lottery,  second  class,  which  lottery 
was  not  authorized  by  any  law.  The  defendant  pleaded  the 
general  issue,  and  the  trial  commenced  on  Thursday,  December 
7th. 

John  F.  Evans  was  called  and  sworn  as  a  witness  for  the 
prosecution.  He  stated  that  he  had  been  for  two  years  past  a 
derk  to  the  prisoner,  who  was  a  lottery  and  exchange  broker. 
The  county  attorney  then  put  to  him  the  following  question  : 
'^  Do  you  know  that  the  prisoner  sold  any  lottery  tickets  in  the 
course  of  the  last  summer  ?  "  To  this  and  to  various  other 
questions  he  refused  to  answer,  alleging  that  in  so  doing  he 
believed  that  he  should  criminate  himself.  Upon  an  appeal  to 
the  court,  the  judge  told  the  witness  that  he  could  not  perceive 
that  his  answer  would  tend  to  criminate  himself,  whether  he 
should  reply  in  the  affirmative  or  negative,  and  that  it  was  his 
duty  to  answer  the  question.  But  the  witness  per«sting  in  his 
refusal,  the  judge  admonished  him  that  in  obstinately  refusing 
to  answer  a  proper  question,  he  would  incur  the  consequences 
of  a  contempt  of  court.  He  was,  however,  permitted  to  stand 
aside,  and  the  county  attorney  next  called  Edward  Barnard,  who 
testified  that  he  had  for  eighteen  months  past  been  doing  busi- 
ness as  a  broker,  in  the  prisoner's  name,  upon  his  own  account 
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and  not  as  his  agent.  The  county  attorney  then  put  to  him 
the  following  questions  :  '<  Do  you  know  that  the  prisoner, 
during  the  last  summer,  delivered  lottery  tickets  to  any  other 
person  than  yourself  to  sell  for  him  7 "  "  Do  you  know  that 
your  brother,  Ebenezer  Barnard,  who  is  the  prisoner's  clerk, 
did  sell  in  the  prisoner's  office,  in  the  course  of  the  last  summer, 
any  lottery  tickets  ? "  To  these  questions  and  to  others  of  a 
similar  import  the  witness  refused  to  answer,  assigning  the  same 
cause  for  the  refusal  as  had  been  done  by  the  preceding  witness. 
The  judge  admonished  him  likewise  that  it  was  his  duty  to 
answer  these  questions,  and  that  he  might  do  so  with  perfect 
safety  to  himself.  He  was  then  permitted  to  stand  ajside.  The 
next  witness  called  for  the  prosecution  was  Ebenezer  Barnard, 
who  stated  that  he  was  a  clerk  to  the  prisoner  in  his  office,  at 
No.  16,  State  street,  where  he  carried  on  the  business  of  a  lottery 
broker,  in  the  months  of  August  and  September  last.  He  was 
asked  by  the  county  attorney  the  following  questions :  ^'  Do 
you  know  that  the  prisoner  bought  and  sdd  lottery  tickets,  in 
the  months  of  August  and  September  last  7  "  '^  Do  you  know 
that  the  prisoner  sold,  and  with  his  own  hands  delivered  lottery 
tickets  to  any  persons  in  those  months,  and  without  your  inter- 
ference 7  "  *^  Do  you  know  that  certain  lottery  tickets  were 
sold  on  account  of  the  prisoner  to  one  John  J.  Jerome,  in 
August  or  September  last  7 "  '^  Did  said  John  J.  Jerome,  on 
the  27  th  of  September  last,  purchase  of  the  prisoner  three  hun* 
dred  lottery  tickets  7 "  The  witness  refused  to  answer  these 
questions,  alleging  the  same  cause  for  his  refusal,  as  the  other 
witnesses,  and  being  likewise  admonished,  was  permitted  to 
stand  aside.  John  J.  Jerome  was  last  called  and  sworn  as  a 
witness  for  the  prosecution.  He  was  asked  by  the  county  at- 
torney, "  Did  you  see  Ebenezer  Barnard,  the  clerk  of  the  pris« 
ooer,  deliver  any  lottery  tickets  to  any  person  in  Septeml>er 
last  7 "  "  Did  the  prisoner  ever  acknowledge  to  you  that  he 
had  sold  any  tickets  in  the  second  class  of  the  Connecticut 
State  Lottery  to  any  person  in  September  last  7  "  The  witness 
refused  to  answer  these  questions,  as  the  others  had  done. 
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The  time  for  adjournment  having  arrived,  the  judge  stated 
to  these  witnesses,  that  he  perceived  that  they  had  been  ill  ad- 
vised as  to  their  duty  in  testifying  as  witnesses  in  this  case ; 
that  he  should,  however,  give  them  until  the  next  morning  to  be 
better  advised ;  but  that  as  they  had  incurred  the  guilt  of  a 
ooDtempt,  they  should  severally  recognize  for  their  appearance 
at  that  time  before  the  court,  to  answer  for  their  contempt,  and 
also  to  testify  as  witnesses  in  the  case,  in  the  sum  of  two  hun- 
dred dollars  each,  and  with  sufficient  surety  in  the  like  sbm. 
They  severally  recognized  accordingly.  At  the  opening  of  the 
court  on  the  following  morning  these  witnesses  appeared,  and 
were  severally  called  upon  the  stand,  and  required  to  declare 
whether  they  were  ready  to  answer  the  questions  put  to  them 
the  day  before,  under  the  orders  of  the  court.  They  severally 
persbted  in  their  refusal,  still  assigning  the  same  cause  which 
they  had  offered  before.  While  the  examination  was  proceeding 
on  the  preceding  day,  the  witnesses,  by  their  counsel,  moved 
the  court  for  an  order  on  the  clerk  to  exhibit  to  them  certain  in- 
dictments, which  were  supposed  to  have  been  returned  against 
them  by  the  grand  jury,  at  this  term,  for  offences  under  the 
act  for  the  suppression  of  lotteries,  and  which  were  on  the  files 
of  this  court  in  his  care.  The  judge  required  the  motion  to  be 
put  in  writing,  and  to  be  accompanied  by  an  affidavit.  This 
was  done,  and  in- the  affidavit  they  stated  that  they  had  been 
informed  and  believed  that  such  indictments  had  been  returned 
against  them,  but  that  no  process  had  to  their  knowledge  been 
issued  upon  them,  nor  had  they  received  any  notice  thereof  in 
any  other  way  from  the  court.  They  further  declared  that  they 
believed  it  was  necessary  for  them  to  have  an  inspection  of 
these  indictments,  that  they  might  be  better  advised  of  their 
duty  as  witnesses  in  this  case. 

S.  D.  Parker  was  permitted  to-  argue  the  motion  in  behalf  of 
the  witnesses,  and  insisted  that  when  an  indictment  had  been 
returned  into  court,  it  became  a  public  record,  and  that  any 
person  interested  in  it  might  rightfully  claim  both  inspection  of 
the  paper  and  a  copy  of  it. 
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Austin  contended,  in  opposition  to  the  motion,  that  until  pro- 
cess had  issued  upon  an  indictment,  no  one  could  claim  right  to 
inspect  it,  and  that  it  would  be  highly  injurious  to  the  public 
justice  to  allow  the  motion.  He  further  declared,  however, 
that  if  such  indictments  had  been  found,  they  had  no  relation 
to  the  case  which  was  then  upon  trial ;  and  he  also  intimated 
a  strong  belief  that  these  prosecutions  against  the  witnesses  had 
been  instigated  by  the  prisoner  who  was  on  trial,  and  with  the 
express  design  to  prevent  tliem  from  freely  testifying  at  the  pre- 
sent trial. 

Thaoher,  J.  It  is  the  right  of  the  public  prosecutor,  in  the 
exercise  of  his  trust,  to  use  a  sound  discretion  in  moving  for 
process  against  a  party,  and  in  causing  him  to  be  brought  to 
trial.  Cases  may  be  supposed,  in  which  it  would  be  agreeable 
to  sound  discretion  to  delay  issuing  process  upon  an  indictment 
returned  by  the  grand  jury.  And  if  indictments  have  been 
found  against  these  witnesses  at  the  present  term,  and  process 
has  not  as  yet  been  issued  to  bring  them  into  court,  I  shall 
presume,  till  the  contrary  shall  be  made  to  appear,  that  in  the 
judgment  of  the  public  prosecutor  such  delay  is  proper  and 
necessary.  In  granting  this  motion,  I  should  adopt  the  princi- 
ple, that  as  soon  as  the  grand  jury  have  returned  their  indict- 
ments into  court,  any  one  might  demand  an  inspection  of  them. 
This  would  certainly  enable  the  guilty  to  evade  the  punishment 
of  their  crimes  by  flight  or  otherwise.  But  delay  cannot  injure 
the  party  accused.  He  will  always  be  allowed,  as  his  right, 
time  to  answer  to  the  accusation  and  to  prepare  for  his  de- 
fence. The  applicants  allege  that  it  is  necessary  for  them  to 
see  these  indictments,  that  they  may  know  how  to  testify  so  as 
not  to  implicate  themselves.  But  they  are  to  testify  under  the 
authority  of  the  court.  They  will  not  be  required  to  answer  any 
question  which  will  criminate  themselves,  in  the  trial  of  an  in- 
dictment now  pending,  or  which  may  hereafter  be  found  against 
them.  And  as  it  is  not  necessary  for  their  safety,  nor  expedi- 
ent for  the  government,  the  motion  is  denied. 
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The  witnesses  having  refused  to  answer,  upon  motion  of  the 
county  attorney,  they  were  called  upon  by  the  court  to  show 
cause  why  they  should  not  be  dealt  with  as  for  a  contempt. 
Parker  contended,  that  in  point  of  law  a, witness  was  not  bound 
to  answer  any  question  which  would  tend,  in  the  opinion  of  the 
witness,  to  criminate  himself,  although  the  court  should  be  of 
a  different  opinion.  The  knowledge  of  the  fact  is  in  the  mind 
of  the  witness,  and  not  of  the  court.  The  fact  required  to  be 
stated  is  known  to  the  witness,  and  may  constitute  a  link  in  the 
chain  of  evidence  which  would  be  required  to  convict  himself. 
He  further  argued,  that  three  of  these  witnesses  had  acted  as 
clerks  to  the  prisoner ;  that  the  words  of  the  statute  for  sup- 
pressing lotteries  were  very  broad,  and  if  they  had  sold  a  ticket 
on  his  account,  without  any  personal  interest  of  their  own,  it 
would  still  subject  them  to  the  penalty  of  the  law. 

Austin  argued,  that  no  possible  answer  which  the  witnesses 
could  give  to  the  questions  proposed  to  them,  would  tend  to 
criminate  themselves,  and  that  it  was  the  right  and  duty  of  the 
court  to  determine  the  propriety  of  any  question  which  should 
be  put  to  a  witness,  and  whether  he  was  bound  to  answer  it. 
He  denied,  that  on  principles  of  law  a  clerk  would  be  liable  for 
selling  a  ticket  in  the  presence  of  his  master  and  for  his  ao- 
count,  the  clerk  having  no  interest  in  the  transaction. 

Both  the  counsel  referred  to  various  passages  in  the  element- 
ary treatises  of  McNally,  Phillips  and  Peake  on  Evidence,  and 
to  the  trial  of  Aaron  Burr,  for  treason,  before  Marshall,  Ch.  J., 
in  the  circuit  court  of  the  United  States  for  the  district  of  Vir- 
ginia, in  1807. 

Thacher,  J.  Where  a  witness  refuses  to  answer  a  legal 
and  pertinent  question,  put  to  him  in  the  course  of  his  exami- 
nation, and  after  he  has  been  duly  sworn,  it  is  considered  as 
a  contempt  offered  by  him  to  the  public  justice.  It  is  undoubt- 
edly true,  both  at  common  law  and  by  the  twelfth  article  of 
the  bill  of  rights,  that  "  no  man  may  be  compelled  to  accuse, 
or  to  furnish  evidence  against  himself ; "  and  it  is  ihe  duty  of 
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the  court  to  secure  to  every  witness  the  enjoyment  of  this  consti- 
tutional privilege.  Whenever  a  witness  claims,  upon  his  ezam- 
ination,  to  be  exempted  for  this  cause  from  giving  testimony, 
the  court  must  consider  and  determine  whether  it  is  a  case 
which  falls  within  the  rule.  For  if,  by  merely  declaring  his  be- 
lief that  the  answer  to  a  question  would  tend  to  criminate  him- 

• 

self,  he  should  be  exempted  from  testifying,  it  is  apparent  that 
the  public  justice  might  be  defeated  in  every  instance.  It 
would  always  be  at  the  option  of  a  witness  to  testify  or  not ; 
whereas  a  witncf&s  is  as  much  bound  to  testify  to  the  truth  in 
proper  cases  as  it  is  the  duty  of  the  court  to  protect  him  upon 
all  proper  occasions  in  his  constitutional  right.  But  the  right  to 
decide  upon  the  legal  propriety,  pertinency  and  materiality  of 
a  question,  is  by  law  vested  in  the  court.  If  the  court  perceives, 
that  by  a  direct  answer  to  any  question,  a  witness  may  criminate 
himself,  the  witness  shall  be  required  to  declare,  upon  his  oath, 
whether  he  believes,  that  by  such  answer,  he  would  criminate 
himself.  And  if  the  witness  shall  declare  such  to  be  his  belief, 
the  court  will  protect  him  in  his  refusal  to  answer  the  question. 
But  if,  on  the  contrary,  the  court  should  be  of  opinion  that  the 
direct  answer  to  a  question  would  not  tend  to  criminate  the 
witness,  he  may  be  compelled  to  answer  it,  and  it  will  be  a  con- 
tempt on  the  part  of  the  witness  to  disobey  the  order  of  the 
court.  This  rule  was  established  as  the  correct  rule  of  law,  at 
the  trial  of  Aaron  Burr,  where  the  legal  questions  were  debated 
with  consummate  ability  by  eminent  counsel,  and  decided  by  the 
court  with  the  utmost  circumspection.  It  Lb  my  opinion,  that 
these  questions  put  to  the  witnesses  might  be  answered  by  them 
without  danger  or  prejudice  to  themselves,  and  that  the  answera 
would  not  have  the  tendency  to  subject  them  to  a  legal  prose- 
cution. As  they  have  deliberately  refused  to  answer  the  ques- 
tions, and  persist  in  their  refusal,  I  am  of  opinion  that  they 
have  generally  incurred  the  guilt  of  a  contempt  of  court. 

They  were  therefore  ordered  to  be  committed  to  jail  for  the 
space  of  four  days,  and  the  trial  was  adjourned  to  Tuesday 
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morning,  the  12th  December.  The  court  ordered  the  clerk  to 
make  a  record  of  these  proceedings,  and  to  furnish  the  sheriff 
with  a  warrant  of  commitment,  wherein  the  cause  should  be  set 
forth  with  accuracy  J  The  warrant  set  forth  the  questions  put 
to  the  witnesses,  and  the  proceedings  on  their  refusal  to  answer, 
them. 

On  the  following  day,  these  prisoners  sent  into  the  court  a 
humble  petition,  in  which  they  declared,  that  in  refusing  to 
answer  the  questions  put  to  them,  they  intended  no  disrespect 
to  the  law,  or  to  its  officers ;  that  they  had  been  induced  to 
withhold  their  testimony  by  the  advice  of  counsel  to  one  of  their 
number ;  but  that  they  were  now  convinced  of  their  error,  and 
were  ready  to  testify  freely  under  the  orders  of  the  court  And 
they  prayed  that  they  might  be  released  from  imprisonment. 
This  petition  was  accompanied  by  an  affidavit  of  each  of  the 
prisoners,  in  which  they  verified  the  truth  of  the  facts  which 
were  stated  in  the  petition,  and  confirmed  the  declaration  of 
their  readiness  to  testify  freely,  whenever  the  trial  should  pro- 
ceed. On  receiving  these  petitions  and  affidavits,  which  were 
presented  and  read  in  court,  by  John  B.  Davis,  their  counsel, 
the  judge  ordered  the  prisoners  to  be  brought  into  court,  and 
after  a  short  address  to  them,  discharged  them  from  the  residue 
of  their  sentence. 

The  court  was  then  adjourned  to  the  12th  of  December,  and 
at  the  opening  of  the  court  on  that  day  the  county  attorney 
presented  a  complaint  to  the  court  against  Braynard,  the  pris- 
oner, which  charged,  that  he  had  taken  from  John  Masters,  a 
witness,  who  had  been  duly  summoned  to  attend  at  the  trial  on 


'  Immediately  on  the  commitment  of  these  persons  to  the  common  jail,  they 
applied  to  the  supreme  judicial  court,  which  was  then  holden  by  Parker,  C.  J., 
in  the  county  of  Suffolk,  for  a  writ  oihabeoM  corptUf  which  being  granted,  they 
were  brought  into  court,  and  the  question  of  the  legality  of  their  commitment 
was  fully  argued  and  considered  by  Parker  for  the  prisoners,  and  Austin  for 
the  commonwealth.  AAer  a  full  hearing  the  prisoners  were  remanded  into 
ctiBtody,  the  court  declaring  that  their  commitment  was  legal  and  proper. 

20 
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the  7th  and  8th  of  December,  a  certain  account  book,  which  he 
had  been  ordered  by  the  summons  to  bring  with  him  into  court, 
that  the  book  was  withdrawn  from  the  court  by  the  prisoner, 
and  was  detained  by  him,  so  that  it  could  not  be  produced  by 
the  witness,  nor  used  at  the  trial.  The  county  attorney  then 
moved  that  the  prisoner  might  be  required  forthwith  to  answer 
for  his  contempt.  John  Masters,  the  witness,  being  in  court, 
was  ordered  to  be  sworn,  and  upon  questions  proposed  to  him, 
he  disclosed  the  following  facts,  namely,  that  he  was  the  book- 
keeper of  W.  W.  Clapp,  the  editor  and  publisher  of  the  Even- 
ing  Gazette,  who,  it  appeared  had  been  sick  for  several  weeks, 
and  by  the  certificate  of  his  physician,  was  still  confined  to  his 
chamber,  and  wholly  unable  to  attend  court.  Said  Masters 
had  the  charge,  in  the  absence  of  Mr.  Clapp  from  his  printing 
office,  of  his  account  books,  and  had,  in  obedience  to  a  subpcena 
duces  tecum  to  him  directed  from  the  court,  brought  with  him 
into  court,  on  the  8th  instant,  Mr.  Clapp's  book  of  original 
entries.  But  he  had  not  consulted  Mr.  Clapp  on  the  subject, 
nor  had  his  permission  to  carry  the  book  into  court.  While 
attending  court,  he  met  the  prisoner,  who  was  then  upon  trial, 
who  stated  to  him,  that  he  ought  not  to  have  brought  that  book 
into  court  without  Mr.  Clapp's  permission,  and  advised  him  to 
carry  it  away.  The  witness  did  not  choose  to  carry  the  book 
from  court  himself,  but  suflfered  the  prisoner,  who  oflfered  to 
carry  it  to  Mr.  Clapp  for  him,  to  take  it  into  his  possession,  and 
to  carry  it  out  of  court.  Neither  the  book  nor  the  entries  were 
called  for  on  that  day,  but  since  that  time,  the  book  had  been 
sent  to  Mr.  Clapp,  and  it  was  not  now  in  court,  and  the  witness 
could  not  produce  it.  Upon  this  verification  of  the  complaint, 
the  prisoner  was  ordered  to  show  cause  why  he  should  not  be 
adjudged  guilty  of  a  contempt,  for  this  unlawful  interference 
with  the  witness,  and  subtraction  of  the  book.  On  the  request 
of  his  counsel,  time  was  allowed  to  him  to  prepare  an  answer 
to  the  complaint,  in  the  form  of  an  affidavit,  which  was  accord- 
ingly exhibited.     In  the  answer,  the  prisoner  admitted  the  fact, 
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that  he  took  the  book  from  the  witness,  advising  him  at  the  time 
that  he  had  no  right  to  bring  it  into  court  without  Clapp's  per- 
mission, and  declared  that  he  took  the  book  into  his  own  pos- 
session, to  prevent  an  injury  to  said  Clapp,  from  an  improper 
exposure  of  its  contents.  He  disavowed  any  intention  to  be 
guilty  of  a  contempt  of  the  authority  of  the  court  He  further 
admitted,  that  both  Masters,  the  witness,  and  himself  were 
advised  by  his  counsel,  while  in  court,  on  the  same  day,  that  it 
was  the  duty  of  Masters  to  appear  in  court  with  the  book,  in 
obedience  to  the  summons,  but  to  inform  Mr.  Clapp  of  the  fact, 
that  he  might  take  any  measure  which  he  would  deem  neces- 
sary for  the  protection  of  the  book,  and  to  prevent  an  improper 
exposure  of  its  contents.  He  closed  with  saying,  that  if  he  had 
done  wrong,  it  was  the  sin  of  ignorance.  Arguments  were 
then  made  by  their  respective  counsel. 

Thacheb,  J*  It  appears  that  owing  to  the  sickness  of  W. 
W.  Clapp,  who  was  summoned  but  could  not  attend  as  a  wit- 
ness for  the  commonwealth,  on  the  trial  of  Selden  Braynard, 
the  commonwealth's  attorney  caused  a  summons  to  issue  to 
John  Masters,  his  book-keeper,  to  appear  as  a  witness,  and  to 
bring  with  him  into  court,  Mr.  Clapp's  book  of  original  entries. 
The  svbpcma  duces  tecum  was  issued,  as  is  the  usual  practice  in 
such  cases,  without  any  previous  application  to  the  court,  but 
at  the  request  of  the  commonwealth's  attorney.  Masters,  hav- 
ing the  book  in  his  possession,  brought  it  into  court  in  obedience 
to  the  summons.  It  is  not  now  a  question,  whether  the  book 
was  legal  and  proper  evidence,  or  whether  it  could  be  used  at 
the  trial.  The  court  would  be  bound  to  protect  both  the  wit- 
ness and  the  book  from  any  improper  use,  which  should  be 
attempted  to  be  made  of  it.  If  a  party  on  trial,  or  any  other 
person,  may  take  from  a  witness,  with  an  intention  to  suppress 
evidence,  any  book  or  document,  which  he  is  ordered  to  pro- 
duce in  court,  it  is  very  apparent,  that  the  public  justice  may 
be  defeated,  whenever  it  is  for  the  interest  of  such  party  on 
trial,  to  suppress  or  subtract  evidence.     It  is  an  assumption  of 
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power,  which  belongs  to  the  court.  It  is  not  enough  for  a  party 
to  excuse  his  conduct  in  such  case  by  imputing  it  to  ignorance* 
It  is  such  a  bold  interference  with  the  administration  of  justice, 
and  the  example  is  of  so  dangerous  a  character,  that  it  is  my 
duty  to  exercise  the  power,  which  belongs  to  every  court,  to 
guard  its  privileges  by  punishing  the  party  for  a  contempt.^ 
The  complaint  being  established  to  the  satisfaction  of  the  court, 
the  prisoner  not  having  excused  or  justified  his  conduct,  he 
was  sentenced  to  imprisonment  in  the  common  jail  for  eight 
days,  and  to  pay  the  costs  of  prosecution.  The  further  trial  of 
his  cause  was  adjourned.'  Braynard  was  kept  in  confinement 
in  the  common  jail  during  the  time  specified  in  the  order  of  the 
court ;  at  the  expiration  of  which  time,  on  payment  of  the 
costs,  he  was  discharged. 

On  the  19th  of  December,  the  case  was  again  called  for 
trial.  John  S.  EUery,  the  foreman  of  the  jury,  was  absent,  and 
it  appeared  that  he  had  gone  to  New  York  on  business,  and 
that  he  would  not  return  during  the  present  term.  The  court 
thereupon  ordered  a  new  jury  to  be  empaneled,  the  prisoner 
being  permitted  to  put  his  objection  thereto  on  the  record.  The 
several  witnesses,  Edward  Barnard  and  Ebenezer  Barnard,  John 
J.  Jerome  and  John  F.  Evans  were  sworn,  and  testified  freely, 
answering  all  questions  which  were  put  to  them,  severally. 

Austin,  for  the  commonweajth. 
S.  D.  Parker,  for  the  defendant. 

Thacher,  J;,  instructed  the  jury  upon  various  questions  of 
law  which  bad  been  raised  by  the  counsel  for  the  defendant,  as 
follows  : 

1.   The  day  mentioned  in  the  indictment,  on  which  the  of- 


>  Randall  v.  Bridge,  (2  Mass.  R.  549.) 

'  On  the  following  morning,  Braynard  sued  out  a  writ  of  habeas  corpue^ 
returnable  forthwith  into  the  supreme  judicial  court,  which  was  still  in  session  ; 
and  after  arguments  by  counsel,  and  full  consideration,  Parker,  C.  J.,  decid- 
ed the  commitment  to  be  legal,  and  remanded  Braynard  to  jail. 
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fence  was  alleged  to  have  been  committed,  is  not  material.'  All 
that  is  required  to  support  the  allegation,  is  to  prove  that  the 
hci  was  done  at  some  time  before  the  bill  was  found  by  the 
grand  jury.  2.  If  it  is  shown  in  evidence  that  the  defendant 
sold  the  tickets  by  a  clerk  or  other  agent,  for  his  benefit,  it  is 
sufficient  to  authorize  the  jury  to  convict  the  defendant.  3.  If 
a  party  send  an  advertisement  to  a  printer  to  be  inserted  in  his 
newspaper,  it  is  sufficient,  to  support  the  allegation,  that  such 
party  advertised  and  caused  to  be  advertised,  in  the  words  of 
the  statute. 

The  jury  convicted  the  defendant  on  the  first  and  third  and 
fourth  counts,  the  two  latter  including  but  one  ofience,  and 
acquitted  him  on  the  second  and  fifth  counts.  He  was  sen- 
tenced to  pay  a  fine  of  two  hundred  dollars  and  costs  of  prosecu- 
tion ;  from  which  judgment  he  recognized  to  prosecute  an  ap- 
peal to  the  next  supreme  judicial  court. 


JULY  TERM,  1827. 

CoBOfONWEALTH  1^.  BeNJAMIN  L.  WelD. 

Where,  upon  the  trial  of  an  indictment  for  the  felonious  taking  of  a  deed,  it 
appeared  that  the  defendant  had  contracted  verhally  to  sell  certain  real 
estate  to  6. ;  that  they  met  to  settle  the  contract,  and  agreed  upon  a  final 
meeting  for  that  purpose ;  that  in  the  meantime  the  defendant  delivered  to 
B.,  confidentially,  a  deed,  that  he  might  ascertain  its  correctness,  neither 
party  condderiog  the  business  settled ;  that  B.  gave  the  deed  to  his  coun- 
sel tp  examine  the  title,  and  if  satisfactory,  to  leave  it  at  the  registry  to  be 
recorded,  which  was  done ;  that  upon  the  meeting  for  a  final  settlement  at 
the  registry  office,  a  dispute  arose  between  the  parties  on  a  collateral 
point,  and  the  defendant  asked  the  register  for  the  deed,  and  on  receiving 
it,  destioyed  it,  calling  upon  those  present  to  witness  the  act;  it  was  held, 
that  if  the  defendant  honestly  thought  that  he  had  a  right  to  the  paper, 
the  idea  of  a  felonious  intent  was  excluded. 

The  defendant  was  indicted  for  a  felonious  taking  of  a  deed, 
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conlaining  a  conveyance  of  real  estate,  the  property  of  Henrys 
Allyne,  and  of  the  value  of  two  hundred  dollars,  in  the  office  of 
the  register  of  deeds  for  the  county  of  Suffolk,  on  the  19th  of 
June,  1827.  In  another  count  the  deed  was  described  to  be 
the  property  of  Abraham  Bird. 

Henry  Allyne  testified  that  when  he  came  into  his  office  on 
the  morning  of  the  19th  of  June,  the  defendant  and  Bird  were 
there,  apparently  engaged  in  adjusting  some  business  between 
themselves.  The  defendant  asked  him,  in  presence  of  Bird, 
for  permission  to  look  at  the  deed  which  had  been  left  in  the 
office  to  be  recorded,  on  the  preceding  day,  and  indorsed  by 
him  in  the  usual  manner,  as  recorded  at  that  time.  It  was  a 
deed  wherein  the  defendant  was  the  grantor  and  Bird  the 
grantee.  As  soon  as  the  defendant  had  received  the  deed, 
without  looking  at  it,  he  put  it  in  his  pocket.  Allyne  demanded 
it  to  be  returned  to  him ;  but  Weld  declared  that  there  had 
been  an  attempt  to  impose  upon  him.  Allyne  remonstrated, 
but  the  defendant  took  the  deed  to  the  window,  and  turning 
round,  said,  ^'  I  call  on  you  all  to  witness  that  I  destroy  the 
deed,"  and  then  tore  it  in  pieces,  throwing  the  fragments  out 
of  the  window.  Bird  declared  at  the  time,  that  it  was  his  pro- 
perty. That  they  came,  as  he  understood,  to  adjust  the  matter ; 
that  Weld  had,  at  Bird's  request,  corrected  an  error  of  a  date  in 
the  deed,  and  it  was  not  until  after  the  attempt  at  the  adjustment 
had  failed,  that  Weld  got  the  deed  into  his  possession  in  the 
above  manner. 

John  R.  Adan  testi6ed  that  he  was  in  the  office  at  the  time, 
engaged  in  the  investigation  of  a  title.  He  took  no  notice  of 
the  dispute  until  Weld  appealed  to  him  on  the  right  which  he 
claimed  to  take  back  his  deed.  Adan  told  him  that  he  con- 
ceived that  he  would  do  wrong  to  withhold  the  deed  from  the 
register,  that  it  was  in  his  custody,  and  he  could  not  deliver  it 
up,  even  with  the  consent  of  both  parties,  to  be  cancelled,  as  in 
case  of  an  attachment  a  third  party  might  have  an  interest 
Weld  persisted  in  his  right,  and  destroyed  the  deed,  declaring  at 
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the  time  *'  that  it  was  because  it  was  improperly  and  surrep- 
titiously obtained  from  him,  and  had  been  brought  to  the  office 
to  be  recorded  without  his  knowledge  or  consent." 

Charles  Hay  ward,  called  by  the  defendant,  testified  that  Weld 
brought  the  deed  to  his  office,  signed  and  acknowledged  it  in 
bis  presence,  and  at  his  request  the  witness  signed  his  name  as 
a  witness.  Bird  was  not  there  ;  the  deed  was  not  delivered  to 
any  one,  and  Weld  carried  it  away.  George  Gay,  also  called 
by  the  defendant,  testiGed,  that  on  the  18th  of  June,  the  deed 
was  brought  to  him  with  a  request  from  Bird  to  examine  the 
title  at  the  register's  office,  and  if  it  was  clear,  to  leave  it  there 
to  be  recorded.  He  did  so.  There  was  an  error  in  the  date 
of  a  mortgage  which  was  mentioned  in  the  deed,  of  which  he 
informed  Bird,  who  said  he  should  see  Weld  on  the  next  morn- 
ing, and  doubted  not  that  the  error  would  be  corrected. 

Abraham  Bird  was  then  called  on  behalf  of  the  prosecution, 
and  testified,  that  on  the  18th  of  June,  Weld  brought  this  deed 
to  his  counting-room,  for  the  purpose  of  settling  the  contract 
for  the  purchase  of  the  estate  described  in  it,  for  which  he  had 
agreed  to  pay  the  defendant  $3500.  The  estate  was  subject 
to  certain  incumbrances,  more  especially  to  a  mortgage  to  the 
city  for  j^lOOO,  on  which  there  was  a  sum  due  for  interest. 
He  had  agreed  to  pay  $3500,  and  supposed  that  the  under- 
standing between  them  was  that  the  interest  due  on  this  mort- 
gage was  to  be  charged  to  the  defendant.  The  defendant  had 
noted  on  paper  three  items,  which  amounted  to  $210.  De- 
ducting  the  interest  on  the  mortgage,  $119  remained  to  be 
paid  on  the  settlement  to  the  defendant,  which  calculation  he 
made  at  the  time,  and  supposed  that  the  defendant  approved  it. 
The  witness  asked  the  defendant  to  leave  the  deed  with  him 
for  examination,  and  the  defendant  said  he  was  not  afraid  to 
trust  him  with  the  deed  or  for  the  money ;  and  they  then 
agreed  to  meet  at  the  counting-room  of  the  witness  on  the 
morning  of  the  1 9th  of  June,  for  the  purpose  of  a  final  settle- 
ment*    If  any  fault  was  found  either  with  the  deed  or  with  the 
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title,  it  was  to  be  returned  to  the  defendant,  and  the  money 
was  not  to  be  paid.  At  the  time  appointed  the  defendant  called 
on  him,' and  at  his  request  went  to  the  registry  to  correct  the 
date.  He  followed  him  to  pay  the  money  and  settle  the  busi- 
ness. The  defendant  there  declared  that  it  was  his  understand- 
ing of  the  contract,  that  the  witness  should  take  the  estate  for 
$3500,  subject  to  the  mortgage  which  the  witness  was  to  dis- 
charge ;  and  it  would  appear,  by  referring  to  the  deed,  the  frag- 
ments of  which  had  been  collected  by  the  register  and  pasted 
t(^ether,  that  it  was  therein  so  expressed,  '^  subject  to  the  mort- 
gage, the  principal  and  interest  of  which  the  witness  was  to 
pay." 

That  supposing  it  to  be  understood  between  them,  that  0119 
was  the  balance  to  be  paid  by  him  to  the^  defendant,  he  put  that 
amount  in  bills  into  his  hands.  The  defendant  went  to  the 
window  to  count  it,  but  as  soon  as  he  ascertained  the  amount 
he  declared  that  it  was  not  enough.  That  he  (the  witness) 
said  that  it  was  all  that  was  due  ;  that  the  defendant  offered  to 
return  it,  but  that  he  refused  to  accept  it ;  that  the  defendant 
then  threw  it  upon  the  table,  and  it  was  left  there. 

Asahel  Gilbert  testified  that  he  was  present  at  Bird's  count- 
ing-room on  the  18th  of  June  ;  that  he  had  been  instrumental 
in  affecting  the  agreement  between  the  defendant  and  Bird ; 
that  Bird  was  to  pay  $3500,  and  no  more  ;  that  when  the  de- 
fendant produced  his  memorandum  and  left  it  on  Bird's  table, 
he  said  that  so  much  was  due  to  the  city.  Bird  said  that  the 
interest  was  to  come  out.  The  contract  between  them  was  not 
in  writing,  and  this  point  was  not  fully  settled.  He  told  the 
defendant  in  his  ofHce,  when  he  made  the  contract  with  Bird, 
that  Bird  would  not  allow  more  than  $3500,  and  supposed 
that  the  defendant  so  understood  it. 

Lemuel  Shaw,  for  the  defendant,  relied  upon  the  following 
points.  1 .  That  there  never  had  been  such  a  delivery  of  the  deed 
as  to  make  it  final  and  available  to  pass  the  property.  There  was 
a  formal  execution  of  the  deed,  yet  the  delivery  was  understood 
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to  be  for  a  particular  purpose,  a  confidence  being  reposed, 
and  there  was  to  be  another  meeting  to  settle  the  business.  2. 
The  property  not  having  been  delivered,  it  had  not  become  a 
deed  or  conveyance  within  the  meaning  and  intent  of  the  law, 
and  therefore  the  description  of  the  article  failing,  the  prosecu-* 
tion  must  fail.  3.  There  was  no  felonious  taking  by  the  de- 
fendant, because  he  honestly  believed  at  the  time  that  he  was 
only  asserting  his  rights.  2  East's  P.  C. ;  Hale's  P.  C.  589 ; 
bihahitants  of  Worcester  v.  Eaton,  (13  Mass.  R.  378)  ;  May- 
nard  v.  Maynard,  (10  Mass.  R.  456)  ;  Fairbanks  v.  Metcalfe 
(8  Mass.  R.  230.) 

Austin^  for  the  commonwealth. 

Thachsr,  J.  chai^d  the  jury  as  follows:  The  charge 
against  the  defendant,  for  which  he  is  now  on  trial,  is  for  steal- 
ing, on  the  19th  of  June,  1827,  a  deed  in  the  register's  office, 
which  deed  was  either  the  property  of  Henry  AUyne,  the  regis- 
ter, or  of  Abraham  Bird,  the  grantee  who  is  named  in  it.  To 
constitute  th^  crime  of  larceny,  there  must  be  the  wrongful  or 
fraudulent  taking  and  carrying  away  of  the  personal  goods  of 
another  from  any  place,  with  a  felonious  intent  to  convert  them 
to  the  taker's  own  use,  and  make  them  his  own  property,  with- 
out the  consent  of  the  owner.  If  the  property  taken  is  not  the 
property  of  the  person  who  is  described  to  be  the  owner  in  the 
indictment,  the  party  must  be  acquitted,  because  the  judgment 
would  not  be  a  bar  to  a  second  indictment  for  the  same  offence. 
Therefore  the  questions  raised  by  the  counsel  for  the  defendant, 
whether  the  instrument  in  this  case  was  a  deed,  and  whether, 
by  the  acknowledgment  and  recording,  it  had  become  the  pro- 
perty of  the  grantee  or  of  the  register,  are  proper  to  be  consid- 
ered. But  suppose  this  deed  had  been  taken  by  a  third  person, 
without  any  pretence  of  right,  would  it  be  material  whether 
there  had  been  a  formal  or  final  delivery  ? 

It  seems  to  me  that  the  circumstance,  that  the  deed  had  not 
been  delivered  to  be  recorded,  but  only  confidentially  to  be  ex- 

21 
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amined,  and  for  investigating  the  title,  and  that  there  was  to  be 
a  subsequent  meeting  for  the  purpose  of  a  final  settlement,  goes 
to  the  intent,  and  tends  to  show  that  the  defendant  might  have 
reasonably  believed,  that  as  he  had  not  delivered  the  deed  or 
received  the  consideration,  he  might  innocently,,  as  between 
himself  and  Bird,  reclaim  the  deed.  I  think  that  though  it  was 
in  possession  of  the  register,  he  might  have  delivered  back  the 
deed  on  the  consent  of  both  the  parties,  and  on  finding  that  it 
bad  come  to  him  by  mistake.  While  the  deed  renmined  in  the 
possession  of  the  defendant,  it  wa9  his  property.  It  could  not 
be  Bird's  property,  until  a  delivery  to  him  without  condition* 
Still  the  delivery  to  him  was  such,  that  be  might  have  main- 
tained trespass  for  it  against  a  third  person ;  so  it  was  suffi- 
ciently his  property  as  to  be  so  described  in  an  indictment 
against  a  third  person*  It  was  sufficiently  Allyne's  property  to 
be  described  as  such,  if  the  defendant  had  taken  it  for  the  pur- 
pose of  charging  him  with  the  loss.  Suppose  that  the  defend- 
ant had  taken  it  clandestinely,  without  the  knowledge  or  con- 
sent of  Bird,  and  with  an  intent  to  defraud  him,  as  by  refusing 
to  e](ecute  a  new  deed,  it  would  have  been  a  felony.  • 

But  in  the  present  case  the  strong  ground  of  defence  rests 
upon  the  failure  of  evidence .  to  prove  the  felonious  intent.  A 
contract  relative  to  the  sale  of  an  estate  existed  between  the  de- 
fendant and  Bird,  which  was  not,  however,  in  writing.  They 
met  to  settle  the  contract,  and  agreed  upon  another  and  final 
meeting  for  this  purpose.  But  in  the  mean  time  the  defendant 
delivered  to  Bird  a  deed  which  he  had  executed,  that  Bird 
might  ascertain  its  correctness  and  the  state  of  the  title.  It  was 
delivered  confidentially,  and  neither  party  considered  the  busi-* 
ness  as  settled.  When  they  met  pursuant  to  the  appointment 
for  a  final  settlement,  a  dispute  arose  between  them  on  a  collar 
teral  point ;  in  consequence  of  which  the  defendant  reclaimed 
his  deed,  and  upon  Bird's  refusal  of  it,  took  it  without  leave  and 
tore  it  in  pieces  in  presence  of  several  persons,  declaring  that  it 
had  been  obtained  fron)  him  improperlyi  and  requiring  all  to  takQ 
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notice  of  the  act.  If  he  itda  In  an  eilror  dn  this  subject  and 
acted  improperly,  still  if  he  honei^tly  thought  that  he  had  a 
tight  to  the  paper,  it  excludes  the  idea  of  a  felonious  taking. 
It  is  a  case  to  be  settled  in  a  civil  action  between  the  parties, 
and  not  under  an  indictment  tot  a  larceny.  It  will  not  be  safe 
to  convict  the  defendant. 
The  jury  found  the  defendant  not  guilty. 


MARCH    TERM,   1827. 
Commonwealth  v*  Thaddeus  P.  Fbench. 

A  temporary  mental  derangement  produced  by  drinking  intoxicating  liqaor, 
under  which  a  boy  o(  thirteen  years  of  age  committed  a  theft,  authorizes 
a  jury  to  acquit  bim. 

This  Was  an  hidtctmcint  dgalnst  the*  prisoner,  for  stealing  the 
watch  of  one  Harvey  McClenathan,  in  his  shop,  on  the  17th  of 
February,  1827.  McCIenathan,  the  prosecutor,  testified  that 
the  prisoner,  who  Was  in  higr  thirteenth  year,  with  one  Cyrus 
Wilder,  a  boy  of  aboOt  the  santle  age,  came  twice  to  his  shop  in 
Purchase  street,  on  Saturday  evenmg,  the  17th  of  February,  at 
about  seven  o'clock.  The  second  time  he  sold  to  French  a 
cigar,  and  to  Wilder  a  cake  of  gingerbread.  While  they  were 
in  his  shop  he  took  oot  his  watch  and  hung  it  over  his  desk, 
which  was  near  to  the  door  leading  to  the  street.  Soon  after 
they  had  left  the  shop  the  second  time.  Wilder  returned  for 
another  cake  of  gingerbread,  but  came  no  further  than  the  door. 
Shortly  afterwards  the  watch  was  missed,  and  his  suspicions 
rested  on  these  boys.  He  went  to  the  house  where  French 
lived,  saw  him  and  charged  him  with  stealing  the  watch,  but  he 
strenuously  denied  the  fyct     The  next  morning  however. 


164  THACHER'S  CRIMINAL  CASES. 

Commonwealth  v.  French. 

French  informed  him  that  the  watch  was  in  the  possession  of 
one  Alfred  Johnson^  another  lad,  and  apon  a  warrant  Johnson 
was  taken  with  the  watch,  and  he,  French  and  Wilder  were  car- 
ried before  the  police  court,  where,  upon  their  examination^ 
Johnson  and  Wilder  were  discharged,  and  French  was  com- 
mitted for  trial.  Curtis  Wilder  testified,  that  he  knew  nothing 
of  the  taking  of  the  watch  till  French  showed  it  to  him  as  they 
were  going  from  McClenathan's  shop  that  evening  to  a  book 
auction,  in  Broad  street.  Alfred  Johnson  testified,  that  French 
and  Wilder  came  that  evening  to  a  cellar  where  he  was,  that 
French  took  him  aside  and  informed  him  that  he  had  taken  the 
watch.  He  advised  him  to  return  it  to  the  owner,  and  he  got  it 
into  his  own  possession,  with  the  intention  of  returning  it  to  the 
owner  the  next  morning.  The  evidence  for  the  prosecution  was 
here  closed.  A  female,  whose  name  was  Miriam,  a  witness  for 
the  prisoner,  testified  that  she  resided  in  the  fieunily  of  the  father 
of  the  prisoner ;  that  the  evening  on  which  this  occurred,  Thad- 
deus  appeared  to  be  intoxicated  with  liquor,  and  under  a  de- 
rangement of  his  intellect,  which  she  imputed  to  the  liquor 
which  he  had  taken.  McClenathan  being  called  again,  ad- 
mitted that  when  the  boys  first  came  to  his  shop,  he  sold  them 
three  cents  worth  of  Tarn  and  Jerry,  which  they  drank  there* 
On  being  interrogated  as  to  the  composition  of  that  liquor,  he 
refused  to  answer  the  question  until  he  was  informed  by  the 
court,  that  it  was  a  proper  question  to  be  answered  by  him. 
He  then  said  that  the  liquor  was  composed  of  eggs  and  sugar, 
beaten  together  with  ginger,  allspice,  nutmeg  and  salseratus,  to. 
which  was  added  a  portion  of  rum,  brandy  or  gin  to  suit  the 
purchaser.  He  further  said  that  he  sold  this  composition  to  all 
who  wanted  it,  children  as  well  as  men,  and  that  it  was  usually 
sold  in  shops  similar  to  his  own. 

Austin,  for  the  commonwealth. 
A.  MoorSy  for  the  prisoner. 

Teacher,  J*  instructed  the  jury  substantially  as  follows.    If 
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you  believe  that  the  prisoner  had  been  put  into  a  state  of  men-* 
tal  derangement,  by  drinking  the  noxious  liquor  and  smoking 
the  cigar  which  the  prosecutor  sold  to  him  at  the  time,  and 
committed  the  act  while  in  this  condition,  it  will  be  your  duty 
to  acquit  him  of  the  charge.  It  is  an  immoral  act  in  the  pro^ 
secutor  to  sell  to  these  children  such  a  vile  composition,  and  it 
might  well  have  happened  that  the  combined  influence  of  the 
liquor  and  cigar,  on  a  child  of  so  tender  years,  would  produce  a 
temporary  insanity.  This  case  essentially  diflers  from  that 
where  a  crime  is  committed  by  a  person,  who  by  a  free  indul-* 
gence  of  strong  liquors,  has  at  the  time  voluntarily  deprived 
himself  of  his  reason.  By  the  policy  of  the  law  this  rathier 
enhances  the  oflence.  It  was,  however,  an  excuse  constantly 
offered  by  offenders,  and  it  is  certainly  true,  that  but  few  crimes 
are  committed  by  persons  who  are  habituaUy  temperate  in  the 
use  of  ardent  spirits. 

The  jury  returned  a  verdict  of  acquittal,  and  after  an  admo^ 
nition  from  the  court  the  prisoner  was  discharged. 


NOVEMBER  TERM,  1827. 

COBfMONWEALTH    i;.    JaMES   DeNNIE. 

Upon  the  trial  of  a  deputy  BherifT,  for  leceWing  extorsive  fees  in  the  service 
of  a  writ,  proof  must  first  be  given  of  the  existence  of  the  writ  and  its 
delivery  to  the  officer. 

Where,  upon  the  trial  of  a  deputy  sheriff,  for  receiving  extorsive  fees  in  the 
service  of  a  writ  and  execution,  the  indictment  set  forth  that  the  writ, 
upon  which  the  execution  was  founded,  bore  date  the  twentieth  day  of  a 
certain  month ;  it  was  hddy  that  a  writ  dated  the  tenth  day  of  the  same 
month,  offered  in  evidence  as  the  foundation  of  the  execution,  could  not  be 
admitted,  and  that  the  variance  was  fatal. 

It  is  a  matter  of  law  for  the  court,  whether,  under  the  statute  of  1795,  e. 
41,  prescribing  the  fees  of  certain  officers,  separate  charges  can  be  made 
by  the  officer  for  the  attachment,  and  for  the  keeping  of  the  property. 
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Under  the  same  statate,  the  attachment  of  property  hy  a  deputy  sheriff, 
includes  the  keeping  of  the  property  in  his  safe  possession. 

Where,  upon  the  trial  of  a  deputy  sheriff  for  receiving  extorsive  fees,  it  was 
proved,  that  the  money  was  not  paid,  hut  that  a  note  was  given  hy  the 
debtor,  which  remained  unpaid ;  it  was  hdd,  that  this  would  not  authorize 

-  a  conviction. 

Where,  upon  such  trial,  it  appeared  that  the  property  of  the  debtor,  sold  on 
execution,  was  sufficient  to  pay  the  officer's  fees,  but  that  they  were  paid 
by  the  creditor ;  it  was  heldf  that  such  fees  were  a  charge  to  the  debtor, 
and  that  the  payment  by  the  creditor  was  voluntary,  and  therefore  that  the 

'  officer  was  not  guilty  of  extortion. 

Where,  upon  such  trial,  it  appeared  that  a  writ  was  handed  to  the  officer, 
upon  which  property  was  attached,  and  that,  on  the  same  day,  another 
writ  was  handed  to  the  officer  in  substitution  for  the  other ;  and  that,  upon 
a  settlement  between  the  parties  to  the  suit,  the  first  writ  was  returned  to 
the  plaintiff  and  the  last  was  retained  by  the  offi<jer,  and  not  produced  at 
his  trial,  and  that  the  fees  of  the  officer  for  a  service  had  been  paid ;  it 

'  was  hdd,  that  the  jury  might  presume  that  the  writ,  if  produoed,  would 
prove  a  legal  service  by  the  officer. 

Where,  upon  such  trial,  it  appeared  that  tipon  a  settlement  between  the 
parties,  it  was  agreed,  that  the  defendants  in  the  suit  should  pay  for  the 
service,  and  the  plaintiff  paid  the  officer  his  fees,  and  received  the  note  of 
the  defendants  therefor  ;  it  was  held,  that  the  officer,  not  being  a  party  to 
such  settlement,  might  rightfully  demand  his  fees  of  the  plaintiff,  and  that 
such  payment  was  not  voluntary  in  consequence  of  such  agreement. 

This  was  an  indictment  on  the  statute  of  1795,  c.  41,  b.  6, 
(Rev.  St.  c.  128,)  for  the  offence  of  extortion.  Three  cases 
were  alleged,  but  the  indictment  contained  seven  counts.  The 
first  charged  that  the  defendant,  being  a  deputy  sheriflf,  on  the 
23d  of  September,  1826,  wilfully  and  corruptly  demanded  and 
received  of  one  Benjamin  Hall,  the  sum  of  twenty  dollars,  for 
serving  a  writ,  in  his  favor,  against  Warren  Studley  and  Daniel 
Cutter,  when  in  fact  he  was  entitled  to  have  and  demand  only 
the  sum  of  ten  dollars  and  fifty  cents.  The  second  was  for  a 
like  act  of  extortion,  on  the  23d  of  July,  1827,  in  wilfully  and 
corruptly  demanding  and  receiving  of  one  Hawkes  Lincoln,  jr. 
the  sum  of  eight  dollars,  for  serving  a  writ,  in  his  favor,  on 
the  personal  property  of  one  Frederick  Conklin,  by  attaching 
the  same,  for  which  he  was  entitled  to  receive  only  seventy-four 
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cents.  The  third,  which  was  contained  in  the  three  last  counts 
of  the  indictment,  chai^d  for  a  like  offence,  in  demanding  and 
receiving  of  one  John  F.  Bannister,  on  the  9th  of  July,  1827, 
for  the  service  of  a  writ  and  execution  in  his  favor,  against  one 
Reuben  Brooks,  the  sum  of  one  hundred  and  sixty-one  dol- 
lars, when  he  was  in  fact  entitled  to  have  the  sum  of  eighty- 
eight  dollars  and  fifty  cents  only ;  and  it  was  alleged  that  the 
said  sum  of  one  hundred  and  sixty-one  dollars  was  paid  partly 
in  cash  and  partly  by  a  note  for  one  hundred  and  fifty-five  dol- 
lars, made  by  Kittredge  &  Wyman,  indorsed  by  said  Bannister, 
and  payable  in  thirty  days,  which  had  elapsed,  and  that  the 
note  had  been  paid*  The  indictment  was  by  the  court  permit- 
ted to  be  amended,  by  striking  out  the  name  Benjamin,  and 
inserting  Daniel,  in  two  places,  with  the  consent  of  the  defend- 
ant, which  amjendment  andj^lonsent  were  ordered  to.  be  noticed 
in  the  record.  n>|^    . '    " 

In  support  of  the  prosecution,  W.  R.  P.  Washburn  testified, 
that  on  Tuesday,  the  18th  of  September,  1827,  which  was  the 
last  day  of  service  for  the  next  court  of  common  pleas  in  this 
county,  he,  at  the  request  of  Benjamin  Hall,  made  a  writ  in  his 
£Bivor,  against  Warren  Studley .  and  Daniel .  Cutter,  which  writ 
was  immediately  put  into  the  hands,  of  James  Dennie,  the  de- 
fendant, and  served  by. his  attaching  their  shop  of  goods,  into 
which  he  put  a  keeper,  and  also  by  laying  an  attachment  on 
their  household  furniture  in  each  of  their  houses.  This  attach- 
ment was  under  a  special  direction  from  the  plaintiff.  No  expense 
attended  the  keeping  of  the  household  furniture, .  which  was 
left  in  the  care  of  a  domestic  or  other  person  in  the  family  of 
the  debtor.  Having  some  doubt  of  the  correctness  of  the  writ, 
Mr.  Washburn,  in  the  course  of  the  same  day,  made  a  second, 
which  he  gave  to  the  defendant,  and  having  ascertained,  from 
him,  that  no  other  attachment  had  been  laid,  he  directed  him 
to  consider  this  second  writ  as  substituted  in  the  place  of  the 
first.  On.  the  Saturday  following,  the  parties.  Hall  and  Cutler, 
were  at  bis  office  to  settle  the  writ.     Hall  went  to  the  defendant 
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tf>  ascertain  the  cost  of  the  attachment,  and  was  told  by  him^ 
llat  it  was  twenty  dollars. 

The  counsel  for  the  defendant  objected  to  any  parol  evidence 
of  any  writ  or  6f  the  service  of  any  writ  except  by  the  record 
itself  duly  proved.    This  motion  was  overruled. 

The  witness  then  said  that  it  was  agreed  by  the  parties  that 
Cutter  should  pay  the  debt  and  service  and  other  expenses ;  but 
that  Cutter  said  at  the  time  that  the  expenses  were  so  much 
larger  than  he  expected,  that  he  could  not  pay  the  amount  at 
that  time.  The  defendant  came  to  the  office  of  the  witness, 
where  the  parties  were  engaged  in  the  settlement,  and  there  the 
dischaige  of  the  attachment  and  a  memorandum  of  the  settle- 
ment were  at  that  time  indorsed  on  the  writ  and  signed  by  the 
parties.  Mr.  Hall  paid  the  defendant  twenty  dollars  for  his 
expenses,  and  five  dollars  to  the  witness  for  the  writ.  The 
writ  was  retained  by  the  defendant,  but  he  returned  to  the  wit* 
ness  the  first  writ  which  was  produced  in  court,  and  on  which 
no  service  was  charged.  Mr.  Cutter  gave  to  Hall  a  due  bill 
for  twenty-five  dollars,  on  account  of  the  expenses  which  had 
been  paid  by  him ;  but  whether  this  w^  before  or  after  the 
payment  to  the  defendant  the  witness  could  not  recollect.  The 
defendant  did  not  at  that  time  make  out  a  specification  of 
the  expenses ;  but  some  time  after  and  while  the  subject  was 
under  the  consideration  of  the  grand  jury,  he  put  into  the  hand 
of  the  witness  an  account  which  he  produced  in  court,  and 
i^ich  was  in  the  foUowing  words,  namely : 

"  W.  R.  P.  Washburn,  Esq.  to  James  Dennie,  Dr. 

To  fee  in  writ  Benjamin  HaU  v.  Studley,  et  ah  $  1  50 

To  extra  time  and  custody  of  shop  and  houses  of  defend- 
ant, and  serving  writ,  8  50 
To  five  days  keeper's  fee,                                                 1 0  00 


$30  00 

The  witness  had  not  demanded  any  account,  and  this  was 

made  by  the  defendant  voluntarily  and  put  into  his  bands.    On 
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cross-examination  he  said  that  the  twenty-five  dollars  were 
taken  from  a  roll  of  bills  which  Cutter  had  paid  to  Hall  for  the 
debt ;  that  he  had  thought  that  there  was  some  incorrectness  in 
the  first  writ,  and  that  it  would  not  be  safe  to  rely  on  it ;  that 
Hall  was  a  favored  creditor  of  Studley  and  Cutter ;  that  they 
were  apprehensive  of  a  demand  from  another  person  ;  that  he 
could  not  recollect  whether  he  gave  the  defendant  at  the  time 
writs  of  summons  for  the  defendants^  and  did  not  know  whether 
summonses  were  delivered  to  them  according  to  law* 

Here  the  counsel  for  the  defendant  objected,  1.  That  the 
testimony  proved  that  the  money  was  paid  by  Cutter  or  by 
Washburn,  and  not  by  Hall ;  and  2.  That  it  was  paid  for  the 
service  of  two  writs,  and  not  of  one,  as  alleged  in  the  indict- 
ment. He  referred  to  Hoar  v.  MiU^  (4  Maule  &  Selwyn,  470,) 
in  support  of  the  second  point,  alleging  that  it  was  a  fatal  vari- 
ance. They  cited  also  Dunlap  v.  Curtis ^  (10  Mass.  R.  210,)  to 
show  that  no  offence  is  committed  where  the  fee  is  demanded  of 
and  paid  by  a  person  not  liable  to  pay  it ;  and  the  case  of  JBos- 
VftU  V.  Dinghy f  (4  Mass.  R.  413,)  to  show  that  the  expense 
attending  the  levying  of  an  execution  is  upon  the  debtor  and 
not  on  the  creditor.  The  certificate  of  John  Stickncy,  clerk, 
was  read  to  show  that  no  writ  was  returned  to  the  last  October 
court,  nor  on  its  files,  wherein  Hall  was  plaintiff,  and  Studley 
and  Cutter  defendants.  Hawkes  Lincoln,  jun.  testified  that 
in  the  course  of  the  last  summer,  he  put  into  the  hands  of  the 
defendant  a  writ  in  his  favor  against  one  Frederick  Conklin, 
with  instructions  to  attach  the  schooner  Sarah,  which  writ  was 
served  accordingly,  and  that  soon  afterwards  the  demand  was 
settled.  The  defendant  called  for  his  fees,  and  produced  a 
memorandum  in  which  he  charged  twelve  dollars  for  the  keeper, 
eight  dollars  for  service,  and  ten  dollars  for  going  to  Salem  on 
other  business.  The  witness  paid  no  money  but  gave  a  note 
or  due  bill  for  the  same,  which  was  still  in  Dennie's,  the  de- 
fendant's, hands  and  unpaid.  On  his  cross-examination  he 
could  not  say  whether  the  note  was  negotiable.     The  county 

22 
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attprney  then  read  a  certified  copy  of  a  judgment  rendered  at 
the  last  term  of  the  court  of  common  pleas,  in  this  county, 
wherein  John  F.  Bannister  was  plaintiff,  and  Reuben  Brooks 
was  defendant,  which  was  dated  July  5,  1807. 

Jonathan  Wheeler  testified,  that  he  was  appointed  by  the 
defendant  keeper  of  the  goods  attached  in  the  shop  of  Studley 
&  Cutter ;  that  he  continued  in  possession  five  days,  and  was 
dismissed  on  the  fifth,  a  half  hour  before  the  suit  was  settled  ; 
that  the  defendant  paid  him  eight  dollars  for  the  service,  but 
refused  at  that  time  to  pay  him  two  dollars  more  which  was 
due  to  him  for  that  service.  He  admitted,  on  his  cross-exami- 
nation, that  he  had  a  quarrel  with  the  defendant. 

John  F.  Bannister  testified,  that  in  settling  with  the  defend- 
ant for  his  services  under  the  attachment  of  the  property,  Mr. 
Dennie  demanded  one  hundred  and  fifty-nine  dollars  as  the 
same  is  indorsed  on  the  execution.  That  the  vessel  was  attached 
on  the  11th  of  May,  was  sold  by  consent  of  parties,  under  the 
management  of  the  defendant,  on  the  26th  of  June ;  that  he, 
the  witness,  was  the  purchaser  at  the  sum  of  seven  hundred 
and  forty-five  dollars ;  that  a  delay  arose  respecting  the  bill  of 
sale,  and  that  he  gave  to  the  defendant  his  receipt  on  the  26th  of 
June,  by  which  he  promised  to  be  accountable  to  him  for  the 
vessel,  and  that  it  was  not  until  the  18th  of  July  following  that 
the  bill  of  sale  was  executed  ;  that  he  originally  gave  to  the  de- 
fendant a  bond  to  indemnify  him  for  attaching  the  property,  but 
that  no  suit  was  ever  commenced  against  the  sheriff.  He  did 
not  pay  any  money ;  the  sum  of  one  hundred  and  fifty-nine  dol- 
lars was  paid  in  a  note  which  was  signed  by  Messrs.  Kittredge 
&  Wyman,  who  were  concerned  with  him  in  the  purchase  of 
the  schooner.  James  Wyman  testified,  that  this  note  was  given 
by  Mr.  Kittredge  and  himself,  in  part  payment  of  their  propor- 
tion of  the  purchase  of  the  vessel,  and  was  paid  at  the  end  of 
thirty  days.  The  writ,  which  was  offered  by  the  county  attor- 
ney as  the  ground  of  the  judgment,  bore  date  10th  of  May, 
1827.    On  objection  by  the  counsel  for  the  defendant,  the 
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court  ruled  that  it  could  not  go  to  the  jury,  it  being  set  forth  in 
the  indictment  that  the  writ  was  issued  on  the  20th  of  May* 
The  eyidence  for  the  prosecution  was  here  closed. 

S.  D.  Parker  and  C.  G.  Larisigy  for  the  defendant,  con- 
tended, 1.  As  there  were  two  writs  put  into  the  hands  of  the 
defendant,  the  fees  were  taken  upon  both,  and  not  for  the  ser- 
yice  of  one  writ  only,  as  alleged  in  the  indictment.  For  the 
service  of  each  of  these  writs,  the  defendant  was  entitled  to  the 
sum  of  two  dollars  and  four  cents,  namely,  for  attaching  goods 
in  store  of  the  partners  one  dollar,  and  for  attaching  the  house- 
hold furniture  of  each  one  dollar,  and  four  cents  for  travel.  2. 
The  keeping  of  the  goods  was  a  thing  distinct  from  their  at- 
tachment, and  that  no  provision  was  made  for  it  in  the  fee  bill, 
and  yet  that  it  was  most  reasonable  that  something  should  be 
allowed  to  the  sheriff  for  the  risk  of  the  goods  in  the  hands  of 
the  keeper,  and  that  if  no  more  was  demanded  and  charged  by 
the  officer  than  a  reasonable  sum  for  this  risk  and  additional 
trouble,  it  could  not  be  inferred  to  be  a  wilful  and  corrupt  act 
within  the  statute.  There  is  no  offence  without  there  is  an 
intention  to  commit  one,  and  a  knowledge  at  the  time  that  it 
is  an  offence.  3.  There  was  not  evidence  in  the  present  case 
that  any  service  was  completed  in  the  case  of  Hall  v.  Studley 
and  Cutter,  for  which  the  defendant  was  entitled  to  demand  and 
receive  any  fee.  There  was  no  writ,  and  the  service  could  not  be 
proved  except  by  the  return  of  the  officer  upon  the  writ.  No 
return  is  on  the  writ  which  was  produced  by  Washburn.  It 
was  never  served.  It  should  appear,  by  the  return  on  the  writ, 
that  a  summons  had  been  delivered  to  each  of  the  defendants. 
Until  a  perfect  service  should  be  proved  to  have  been  made  of 
the  writ,  no  fee  could  be  demanded,  and  if  nothing  was  due, 
there  could  be  no  offence  committed  against  this  statute,  accord- 
ing to  the  decision  of  the  supreme  court,  in  ShatiucJc  v.  Woods^ 
(1  Pick.  174.)  The  officer  has  never  been  called  upon  to  re- 
turn or  produce  it.  4.  There  was  not  proof  in  this  case  that 
the  defendant  demanded  his  fee  of  Hall.    Cutter  was  bound  to 
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pay  for  the  service,  and  actually  assumed  the  payment  on  him- 
self by  giving  his  note  to  Hall  for  the  amount. '  There  was, 
therefore,  no  extortion  on  Hall  as  alleged,  and  the  payment  by 
him  was  a  voluntary  act  as  by  a  third  person.  If  it  is  true  that 
Hall  was  answerable  for  the  service  of  the  writ  only,  yet  Stud- 
ley  and  Cutter  were  bound  to  pay  for  the  keeping,  and  actually 
agreed  to  do  so.  Dunhp  v.  Cwrtisy  (10  Mass.  R.  210) ;  Cold' 
well  V.  Eatofiy  (5  Mass.  R.  399.)  5.  The  account  produced  is 
evidence  that  Dennie  considered  Washburn  as  his  debtor,  and 
it  was  admitted  that  this  account  was  not  exhibited  till  after  the 
money  had  been  paid,  and  they  insisted  that  the  charge  was  for 
the  goods  and  not  for  the  service.  Deducting  four  dollars  and 
eight  cents  for  the  service  and  both  writs,  there  will  remain  five 
dollars  and  ninety-two  cents,  which  is  the  amount  claimed  by 
the  defendant  for  all  his  trouble  and  risk  in  relation  to  the  goods 
in  this  case,  in  addition  to  the  expense  of  the  keeper. 

The  counsel  for  the  defendant  then  moved  for  leave  to  exam- 
ine the  sheriff  of  the  county  of  Suffolk,  his  several  deputies 
and  others  who  had  been  officers,  to  show  that  they  had  con- 
strued the  fee  bill  on  this  subject  in  like  manner,  that  the  at- 
tachment did  not  include  the  keeping  of  the  goods,  but  was 
distinct  from  it,  and  that  as  no  fee  was  provided  for  the  keeping 
in  the  fee  bill,  they  were  accustomed  to  charge  a  reasonable 
sum  for  this  service. 

Thacher,  J.  The  construction  of  the  statute  in  this  partic- 
ular is  matter  of  law,  and  belongs  exclusively  to  the  court.  It 
amounts,  in  my  estimation,  to  this :  the  defendant  offers  to  prove 
that  he  has  done  no  more  than  is  done  by  other  officers,  and 
therefore  that  no  crime  has  been  committed  by  him.  But  the 
great  object  of  this  trial  is  to  decide  whether  this  practice  was 
legal,  and  this  depends  on  the  construction  which  shall  be  given 
to  the  law  by  the  court. 

As  to  the  third  and  last  charge  the  counsel  for  the  defendant 
contended  as  follows :  1.  No  verdict  can  be  rendered  against 
the  defendant,  because  there  is  no  writ  in  the  case  nor  proof 
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that  any  such  writ  ever  existed,  as  that  which  is  mentioned  in 
the  fifth  count.  3.  The  execution  is  not  pursuant  to  the  judg- 
ment :  for  this  says  that  the  judgment  creditor  should  recover 
nine  hundred  and  ninety-five  dollars  damage,  but  the  writ  of  ex- 
ecution says,  debt  or  damage.  3.  The  sale  of  the  vessel  was  on 
June  36th,  by  consent  of  the  parties,  but  the  execution  did  not 
issue  till  July  5th,  and  no  judgment  was  rendered  till  after  the 
sale  had  taken  place.  4;  If  all  the  facts  stated  in  this  count 
were  true,  they  would  not  amount  to  an  offence,  because  the 
payment  was  by  a  note,  and  not  in  money.  The  last  objection 
to  the  fifth  count,  and  which  applied  to  the  sixth  and  seventh, 
was  that  the  note  was  part  of  the  proceeds  of  the  sale  of  the 
vessel,  that  the  officer  deducted  it  according  to  the  precept  of 
the  writ  of  execution  from  the  property  to  satisfy  himself  for  his 
fees,  and  so  had  been  paid  by  Brooks  and  not  by  Bannister. 

Austin,  for  the  commonwealth. 

Teacher,  J.,  instructed  the  jury  substantially  as  follows. 
The  offence  of  extortion,  in  its  proper  sense,  signifies  any 
oppression  under  color  of  right ;  but  it  signifies,  more  strictly,  the 
unlawful  taking  by  any  officer,  by  color  of  his  office,  of  any 
money  or  thing  of  value  that  is  not  due  to  him,  or  more  than  is 
due,  or  before  it  is  due.  The  indictment  is  founded  on  the 
sixth  section  of  the  statute  of  this  commonwealth,  prescribing 
the  fees  of  certain  officers,  which  enacts  ^^  that  if  any  person 
shall  wilfully  and  corruptly  demand  and  receive  any  greater  fee 
or  fees  for  any  of  the  services  aforesaid,  than  are  by  this  act 
allowed  and  provided,  he  shall  forfeit  thirty  dollars  for  every 
ofience,  with  costs."  So  that  the  defendant,  standing  charged 
in  this  indictment  of  three  several  offences,  will  be  liable  on  a 
general  conviction  to  the  penalty  for  each.  But  it  is  for 
you  to  try  him  on  each,  and  to  find  him  guilty  or  innocent  of 
all  or  either  of  the  charges  according  to  the  evidence.  The 
government  must  strictly  prove  the  offences  as  alleged.  It  may 
be  that  the  defendant  has  received  more  fees  than  he  was  by 
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law  entitled  to  have,  and  yet  he  may  not  have  offended  in  the 
manner  alleged  in  any  count  of  the  indictment ;  he  may  be  liable 
at  common  law,  and  not  under  this  statute. 

Various  principles,  which  have  been  settled  by  the  decisions 
of  the  supreme  court  of  this  commonwealth,  or  well  settled  in 
books  of  competent  authority,  apply  to  this  case.  1 .  To  sub- 
ject an  officer  to  the  penalty  prescribed  in  the  statute,  it  must 
be  proved,  that  the  sum  alleged  to  have  been  by  him  extorted, 
was  demanded  as  a  fee  for  some  official  duty,  for  which  a  fee  is 
prescribed  or  allowed  in  this  statute.  2.  When  an  officer,  under 
color  of  his  office,  exacts  a  fee,  where  no  service  has  been  ren- 
dered, or  where  no  fees  are  due,  it  is  a  case  of  extortion  at 
common  law,  for  which  he  may  be  indicted  and  punished.  (Co. 
Lit.  368,  b.)  Shattuck  v.  Woods,  (I  Pick.  171.)  RunnebY. 
Fletcher y  (15  ib.  525.)  But  the  extortion  to  be  punished  by  a 
penalty  against  an  officer  who  receives  more  than  lawful  fees  by 
color  of  his  office,  supposes  a  right  to  demand  fees  of  the  per- 
son who  pays  them.  The  excess  demanded  and  taken  is  then 
extorsive,  and  is  punished  by  the  penalty  in  this  statute.  Dun- 
lap  V.  CuriiSf  (10  Mass.  R.  210.)  3.  But  if  the  fees  are 
demanded  of  a  person  who  is  not  liable  to  pay  them,  or 
if  they  are  voluntarily  paid  by  a  person,  who  is  not  liable 
to  pay  them,  although  the  same  may  have  been  improperly 
and  unjustly  taken  and  accepted  by  the  officer,  and  although 
in  certain  cases  he  may  even  be  punishable  for  the  fraud 
at  common  law ;  yet  this  would  not,  according  to  the  case 
of  Dunlap  v.  Ourtis  be  extortion,  because  the  fees,  if  excessive, 
are  not  obtained  by  the  officer  by  color  of  his  office.  4.  It  is 
true  also  generally,  that  the  voluntary  payment  of  a  greater  sum, 
where  a  less  is  due,  cannot  be  denominated  extortion ;  the 
offence  consists  in  unlawfully  extorting  money,  which  supposes 
that  it  is  paid  unwillingly,  and  by  constraint.  It  is  no  offence 
for  an  officer  to  accept  what  one  presents  to  him  as  a  mark  of 
gratitude  or  to  insure  his  greater  diligence.  (Viner,  Extortion, 
A.  5 ;     1  Russell  on  Crimes,  222.)     5.  Though  the  indictment 
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must  state  a  sum  which  the  defendant  received ;  yet  it  is  not 
material  to  prove  the  exact  sum  as  laid.  It  will  be  sufficient,  if 
any  sum  is  proved  to  have  been  unlawfully  received.  6.  It  is 
settled,  that  in  an  indictment  for  extortionally  receiving  money, 
if  it  is  not  proved  that  the  money  was  paid,  but  only  that  a  ne- 
gotiable note  of  hand  was  given  by  the  debtor,  or  party  liable, 
which  note  had  not  been  paid,  it  will  not  be  sufficient  to  au- 
thorize a  conviction  ;  for  the  note  may  be  avoided,  certainly  in 
the  hands  of  the  promisee.  It  is  ipso  facto  void,  because  of  the 
illegal  consideration.  Commonwealth  v.  CoTiy,  (2  Mass.  R.  523.) 
But  I  am  not  prepared  to  say,  nor  has  it  yet  been  settled,  that 
if  an  officer  should  accept  a  note  for  illegal  fees,  and  the  debtor 
should  afterwards  pay  the  amount  to  the  officer,  and  he  should 
receive  it,  that  this  would  not  be  a  case  of  extortion.  The 
demand  of  the  unlawful  fee,  the  note  and  payment  seem  to  me 
one  continued  act,  which  would  amount  to  extortion  within  the 
statute.  I  am  not  at  present  able  to  see,  why  the  intervention  of 
the  note  should  alter  the  character  of  the  thing  on  the  part  of  the 
officer.  7.  If  a  greater  sum  than  the  law  allows  is  demanded  and 
received  by  mistake  for  an  official  duty,  as  for  example,  through 
a  mere  error  in  computation,  the  guilt  of  extortion  will  not  be 
incurred.  Because  the  statute  supposes  the  demand  to  be  wil- 
ful on  the  part  of  the  officer,  and  a  constraint  on  that  of  the 
debtor.  Commonwealth  v.  Shed,  (1  Mass.  R.  227.)  But  if  the 
money  was  demanded  and  received  under  a  claim  of  right  by 
the  officer  knowingly,  and  paid  by  the  debtor  in  consequence  of 
that  demand,  and  under  an  idea  that  he  was  obliged  to  do  so, 
it  would  bring  the  case  within  the  statute,  and  make  it  a  wilful 
and  corrupt  act.  8.  It  was  admitted,  by  the  counsel  for  the 
defendant,  with  candor  and  propriety,  that  he  could  not  allege 
usage  in  his  defence ;  for  no  usage,  however  long  continued, 
will  sanction  an  act  which  is  done  in  violation  of  law.  The 
practice  of  other -officers  is  not  legal  evidence  to  protect  the 
defendants,  nor  is  their  construction  of  the  law  to  be  the  rule. 
It  is  the  highly  responsible  duty  of  the  court  to  declare  the  true 
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coiJM^ructioD  of  a  statute,  and  not  for  those  on  whom  the  statute 
i&  to  operate,  and  for  whose  government  it  is  intended.  For  if 
a  wroi^  construction  put  upon  the  fee-bill  by  officers  generally 
would  justify  an  act  done  in  violation  of  its  letter  and  spirit,  the 
law  would  become  a  dead  letter,  and  wholly  inoperative.  I 
therefore  excluded  all  evidence  of  officers  or  of  others,  who 
were  called  to  testify  to  what  construction  they  had  put  upon 
the  act,  there  being  but  one  true  construction,  which  is  to  be 
pronounced  by  the  court.  Such  decision  appears  to  me  to  be 
the  more  proper,  inasmuch  as  the  fee-bill  was  enacted  to  restrain 
and  regulate  officers,  and  to  protect  the  citizens  from  all  oppres- 
sion under  color  of  office. 

In  the  application  of  these  principles,  you  will  see  that  the 
defendant  is  entitled  to  be  acquitted  on  the  third  and  fourth 
counts,  which  relate  to  the  taking  of  an  unlawful  fee  from  Lin- 
coln. For  no  money  has  been  by  him  paid  to  the  defendant* 
A  note  or  due  bill  has  been  given,  but  not  paid,  and  according 
to  the  decision  in  Cony's  case,  the  offence  has  not  been  con- 
summated. The  three  last  counts  in  the  indictment  relate  to 
the  alleged  extortion  in  the  case  of  Bannister.  It  is  a  sound 
maxim  of  law,  that  the  offence  must  be  proved  as  alleged,  and 
that  the  proof  must  follow  the  declaration.  In  the  fifth  count 
it  is  set  forth,  that  on  the  20th  day  of  May,  Bannister  purchased 
the  writ  of  attachment,  on  which  the  judgment  issued  on  the 
first  day  of  the  following  July  term  of  the  common  pleas,  and 
on  which  the  execution  was  issued  in  his  favor  against  Reuben 
Brooks  ;  and  that  for  his  services  and  expenses  in  the  premises, 
as  well  of  the  said  writ  as  of  the  said  execution,  the  defendant 
did  wilfully  and  corruptly  demand  and  receive  of  said  Bannis- 
ter, one  hundred  and  sixty-one  dollars.  On  the  production  of 
the  writ,  it  bore  date  the  tenth  day  of  May,  and  was  therefore 
rejected  from  the  evidence.  For  wherever  a  judgment  is 
alleged  in  the  declaration,  it  should  also  be  proved.  Where  the 
very  ground  of  an  action  is  misstated,  as  where  you  aver  a  writ 
which  issued  at  a  certain  time,  and  no  such  writ  can  be  shown, 
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it  will  be  fatal.  And  as  no  writ  appears  in  this  case,  there  can 
be  no  conviction  on  the  fifth  count.  Savage  ▼.  Smithy  (2  BI.  R. 
1101.)  It  is  averred,  in  the  sixth  and  seventh  counts,  that  the 
defendant  wilfully  and  corruptly  demanded  and  received  the  sum 
of  one  hundred  and  sixty-one  dollars  of  Bannister.  Now  it 
appears,  by  the  evidence,  that  the  defendant  deducted  his  fees 
from  the  proceeds  of  the  sale  of  the  vessel,  which  belonged  to 
Brooks,  the  judgment  debtor.  And  although  it  is  true,  that  a 
less  sum  was  on  this  account  paid  to  Bannister,  yet  the  judg- 
ment and  execution  remain  in  full  force  in  his  favor  against 
Brooks  for  the  balance  of  his  debt  which  remains  unpaid.  Now 
if  this  fee  of  one  hundred  and  sixty-one  dollars,  or  any  part  of 
it,  was  unlawfully  charged  and  taken,  the  wrong  was  done  in 
estimation  of  law  to  Brooks.  It  was  a  deduction  from  his  pro- 
perty, which  was  in  the  possession  of  the  defendant ;  and  there- 
fore, if  the  fees  were  unlawfully  taken,  they  were  extorted  from 
Brooks  and  not  from  Bannister. 

Further,  where  the  property  of  a  debtor  has  been  attached 
and  sold  on  execution,  the  expenses  of  the  keeping  and  sale 
and  likewise  the  fees  for  the  levy  are  a  charge  to  the  debtor, 
where  the  property  is  sufficient  for  the  purpose,  and  not  to  the 
creditor.  Bannister  being  in  this  case  the  creditor,  and  the 
debtor's  property  being  sufficient,  he  was  not  liable  for  these 
expenses;  and  if  under  these  circumstances  he  paid  them,  it 
was  a  voluntary  payment  on  his  piirt,  and  so  not  extortion  in 
the  defendant.  I  give  no  opinion  on  what  would  be  the  character 
of  this  transaction,  if  the  charge  should  be,  for  wilfully  and  cor- 
ruptly demanding  and  receiving  this  money  of  Brooks.  It  is 
enough,  for  the  present  case,  that  the  money  has  not  been  ex- 
torted from  Bannister.  Upon  the  first  charge,  which  was  con- 
tained in  the  two  first  counts  of  the  indictment,  you  will  con- 
sider that  the  counsel  for  the  defendant  admit  that  their  client 
received  five  dollars  and  ninety-two  cents  over  and  above 
any  charge  for  the  service  of  the  writ  and  the  expense  of  the 
keeper,  and  that  the  defendant,  in  his  memorandum  which  he 
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gave  to  Washburn,  admits  that  he  charged  eight  dollars  and  fifty 
cents  for  his  extraordinary  services  in  relation  to  the  attachment  of 
Studley  &  Cutter's  goods.  Had  the  defendant  a  right  by  law  to 
any  extra  compensation  for  his  services  in  this  case  ?  The  fee4>ill 
was  intended  to  limit  the  compensation  of  officers.  It*  is  not 
according  to  the  genius  of  our  systems  to  provide  a  liberal  com- 
pensation for  public  servants;  still,  however,  the  legislature 
intended  to  allow  such  fees  as  would  be  sufficient  to  secure  to 
the  public  the  service  of  good  men.  The  bill  allows  fifty  cents 
for  the  service  of  a  writ  on  each  defendant  whose  property  is 
attached.  In  the  great  proportion  of  cases  the  property 
attached  is  nominal,  and  nothing  is  done  by  the  officer  but  to 
leave  a  summons  at  the  last  place  of  the  party's  residence,  and 
to  return  the  writ  to  the  court.  No  provision  is  made,  allow- 
ing to  the  officer  a  greater  fee  for  attaching  property,  where  from 
the  amount  great  care  is  requisite  on  the  part  of  the  officer,  and 
it  is  attended  with  risk.  For  the  trouble  and  risk  attending  the 
arrest  of  the  body  of  a  debtor,  and  carrying  him  to  prison,  or 
holding  him  to  bail,  the  law  allows  only  fifty  cents.  But  it  is 
insisted  by  the  defendant's  counsel  that  the  attachment  of  pro- 
perty is  one  thing,  and  the  keeping  is  another.  I  cannot  yield  to 
this  construction  of  the  law.  The  attachment  must  include  the 
taking  of  the  property  into  the  safe  possession  of  the  officer ; 
otherwise  the  creditor  would  have  no  security.  Still  the  actual 
expense  of  transportation  and  storage  are  allowed  to  be  charged 
by  the  officer.  A  different  construction  of  the  law  would  put 
it  into  the  power  of  every  officer  to  set  a  value  on  his  own  ser- 
vices which  would  expose  the  citizens  to  exactions,  and  tend  to 
annihilate  the  provisions  of  the  fee-bill.  A  like  construction 
was  given  to  this  statute  by  the  supreme  court  in  the  case  of 
John  Vinal,  who  was  tried  at  the  March  term  of  that  court  in 
this  county  in  the  year  1800.  Mr.  Vinal  was  indicted  and  con- 
victed for  the  offence  of  extortion,  in  wilfully  and  corruptly 
demanding  and  receiving  in  .his  office  of  a  justice  of  the  peace, 
from  one  James  Murphy,  five  dollars  for  taking  and  certifying 
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the  recc^nizance  of  said  Murphy  for  his  appearance  at  the  next 
8u(>reme  judicial  court,  to  answer  for  the  offence  of  peijury, 
when  by  law  he  was  entitled  only  to  twenty-fire  cents.  Vinal, 
in  his  defence,  which  was  conducted  by  John  Lowell,  contended 
that  he  chai^d  only  twenty-five  cents  for  the  recognizance,  and 
four  dollars  and  seventy-five  cents  for  his  extra  trouble  in  going 
from  his  office  to  the  jail,  where  Murphy  was  confined  at  the 
time,  and  there  taking  the  recognizance.  But  Dana,  Ch.  J.  and 
all  the  other  judges  instructed  the  jury,  that  this  was  not  a  suffi- 
cient justification,  that  it  was  Vinal's  duty  to  take  the  rec<^- 
nizance,  and  if  he  might  charge  anything  for  extra  services,  he 
might  extend  his  demands  to  an  unreasonable  degree,  and  so 
defeat  the  fee-bill,  the  object  of  which  was  to  protect  the  citizen 
from  unreasonable  exaction,  while  it  allowed  a  reasonable  com- 
pensation to  the  oflicer  for  his  service*  The  same  opinion  is 
expressed  in  the  case  of  Shattuck  v.  Woodsy  (1  Pick.  171.) 
And  I  see  no  difierence  in  principle  between  the  case  of  Vinal 
and  the  present. 

But  it  is  contended  in  this  case  for  the  defendant,  that  there 
is  not  legal  evidence  of  any  service  of  the  writ,  because  the  writ 
is  not  produced  in  evidence.  If  the  writ  were  in  the  power  of 
the  government,  I  should  consider  this  objection  deserving 
great  weight.  But  the  evidence  shows  that  it  is  in  the  posses- 
sion of  the  defendant,  who  might  produce  it,  and  probably 
would  produce  it,  if  it  would  avail  in  his  behalf.  In  this  ab- 
sence of  the  writ,  you  may  fairly  presume,  that  if  produced,  it 
would  prove  a  legal  service  by  the  defendant,  pursuant  to  the 
precept.  So  likewise  it  is  for  you  to  settle  whether  the  chaige 
was  for  two  writs,  or  whether  the  second  writ  was  substituted 
for  the  first.  In  all  cases,  the  officer  may  rightfully  demand  of 
the  plaintiff  creditor  his  fee  for  serving  a  writ,  and  in  the 
present  case.  Hall  was  legally  responsible  to  the  officer  for  his 
fee.  It  was  competent  for  the  parties  to  a  writ  to  settle  this 
matter  between  themselves ;  and  in  this  case,  it  was  agreed  be- 
tween them,  that  the  debtors  should  pay  aU  the  expenses.    But 
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Ihio  dtfendant  was  no  party  to  this  contract,  and  he  could  look 
l»  HaD  oolyy  who  actually  paid  to  him  the  amount.  It  has 
b^^Q  proTed  in  the  case  that  the  defendant  demanded  twenty 
dollars  of  Mr.  Hall ;  and  it  is  for  you  to  determine,  by  your 
Teidict,  whether  it  was  paid  by  him  in  consequence  of  that  de- 
nand,  and  under  a  supposed  obligation,  or  whether  it  was  a 
mere  voluntary  gratuity  on  his  part,  in  which  last  case  the  de- 
fendant would  be  entitled  to  your  verdict  of  acquittal. 

The  jury  found  the  defendant  guilty  of  the  first  charge, 
which  was  contained  in  the  two  first  counts  of  the  indictment, 
and  not  guilty  of  the  remainder.  He  was  fined  thirty  dollars 
and  costs  of  prosecution,  from  which  judgment  he  appealed  to 
the  next  supreme  judicial  court,  and  recognized  according  to 
law  to  prosecute  his  appeal.' 


MARCH  TERM,   1828. 
Commonwealth  v,  John  Read. 

Where  an  indictment  is  signed  by  a  joior,  and  it  does  not  appear  that  he 
signed  it  as  foreman,  it  ia  competent  for  the  court  to  examine  the  records, 
to  determine  who  was  the  foreman ;  and  if  sach  joror  was  the  foreman, 
the  indictment  will  be  deemed  good. 

Where  the  statate  of  1800  required  the  grand  jury,  appointed  to  serve  at  the 
supreme  judicial  court  for  the  county  of  Suffolk,  to  serve  at  the  municipal 
court  also,  and  the  municipal  court  commenced  its  session  on  the  third 
day  of  March,  and  the  supreme  court  commenced  its  session  on  the  fourth 
day  of  the  same  month, — and  the  municipal  court  wa^  adjourned  to  the 
tenth  day  of  the  month,  in  order  that  the  grand  jury  of  the  supreme  court 
might  serve  at  the  March  term  of  the  municipal  court ;  it  was  Ae&f,  that 
this  was  no  reason  for  arresting  a  judgment,  founded  upon  an  indictment 
for  an  offence  committed  prior  to  the  finding  of  the  indictment. 

*  This  appeal  does  not  appear  to  have  been  tried. 
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Where»  upon  the  trial  of  an  indictment  for  forging  and  uttering  a  counter- 
feit bank  bill,  purporting  to  be  the  bill  of  a  bank  in  the  state  of  New  York, 
a  copy  of  the  act  of  incorporation  of  such  bank,  and  of  a  part  of  another 
additional  act  increasing  the  capital  of  the  bank,  certified  by  the  deputy 
secretary  of  state,  under  seal  of  the  secretary's  office,  together  with  a  cer- 
tificate of  the  lieutenant-governor,  under  the  privy  seal  of  the  8tate> 
that  the  same  was  authenticated  in  due  form,  and  by  the  proper  officer, 
was  offered  in  evidence ;  it  was  held^  that  both  seals  were  seals  of  the 
state  of  New  York,  within  the  meaning  of  the  act  of  congress  of  March, 
1790 ;  and  that  the  evidence  might  go  to  the  jury,  open  to  any  objections 
arising  from  the  whole  of  the  additional  act  not  being  produced. 

It  is  competent  to  prove,  by  parol  testimony,  the  existence  and  acts  of  a  ooi-  I 

poration  in  another  state.  I 

Upon  the  trial  of  an  indictment  for  forging  and  uttering  a  counterfeit  bank-  i 

bill,  the  cashier  of  the  bank,  from  which  such  bill  purported  to  be  issued,  | 

was  hdd  to  be  a  competent  witness  to  the  forgery. 

The  prisoner  was  indicted  for  forging  and  uttering,  on  the 
16th  of  Febmary,  1838,  a  certain  promissory  note,  dated  Feb- 
ruary 11,  1838,  payable  at  the  Mechanics  Bank  of  the  city  of 
New  York,  to  Thomas  Freeman,  or  order ;  signed  by  J.  Loril- 
lard,  president,  and  John  Fleming,  cashier,  and  drawn  with  in- 
tent to  defraud  Francis  W.  Dana,  of  Boston.  The  indictment 
contained  five  counts,  upon  four  of  which  the  jury  found  the 
prisoner  guilty. 

Austin^  for  the  commonwealth. 

A.  Dunlap  and  S.  D.  Parker^  for  the  prisoner. 

After  verdict,  a  motion  was  made  by  the  prisoner's  counsel  in 
arrest  of  judgment,  and  for  a  new  trial.  The  causes  assigned 
on  the  motion  in  arrest  of  judgment  were  as  follow : 

1.  Because  the  indictment  was  not  signed  by  the  foreman  of 
the  grand  jury  in  that  capacity.  Edward  Motley,  who  had 
been  duly  appointed  foreman,  had  signed  his  name  at  the  end 
of  the  indictment,  after  the  words  ^<  a  true  bill,''  but  without 
adding  to  his  signature  '^  foreman,"  as  is  usual.  The  prison- 
er's counsel,  in  arguing  the  motion,  denied  that  the  court  could 
go  out  of  the  record,  or  that  they  could  know  that  the  indict- 
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ment  was  signed  by  Edward  Motley,  the  foreman.  7  Dane's 
Abr.  652 ;  Prescoit  v.  Tufts,  (7  Mass.  R.  209) ;  Fotvhr  v. 
Shearer,  (ib.  14)  ;  Cora.  Dig.  A.  Indictment ;,  Cro.  Eliz.  751. 

Thacher,  J.  I  am  of  opinion  that  it  is  competent  for  the 
court  to  look  into  the  records  of  the  court,  to  ascertain  who 
were  the  grand  jurors,  and  who  had  been  appointed  their  fore- 
man. This  indictment  was  returned  into  court  by  the  grand 
jury  on  the  12th  of  March,  1828,  and  purported  to  be  found  by 
them.  It  was  signed  by  Edward  Motley,  who  appeared,  by  the 
records  of  the  court,  to  be  their  foreman.  Had  the  signature  of 
the  foreman  been  wholly  omitted,  it  would  have  wanted  the 
usual  verification.  In  a  capital  trial  at  Northampton,  in  1813, 
before  Parsons,  Ch.  J.,  Sewall  and  Jackson,  and  after  a  verdict 
against  the  prisoner,  a  motion  was  made  in  arrest  of  judgment 
by  the  prisoner's  counsel,  because  no  foreman  had  been  ap- 
pointed by  the  court,  or  elected  by  the  jury.  The  person  who 
answered  as  foreman  of  the  traverse  jury,  acted  without  author- 
ity. The  court,  after  consideration,  refused  the  motion  on  the 
ground  that  the  verdict  was  the  act  of  the  jury,  and  that  the  ap- 
pointment of  a  foreman,  though  usual,  was  not  material. 

In  the  case  of  the  Commontpealth  v.  Parker,  (2  Pick.  550,) 
after  verdict  in  a  capital  case  and  a  motion  in  arrest  of  judg- 
ment, because  one  of  the  grand  jurors  who  returned  the  indict- 
ment had  not  been  duly  returned,  the  court  looked  into  the 
case  and  permitted  the  officer  to  amend  his  return,  and  it  was 
so  made  to  appear  that  the  juror  was  in  fact  legally  chosen  and 
returned.  In  the  present  case,  I  think  that  no  amendment  is 
necessary,  because  it  is  sufficiently  apparent  that  the  indictment 
was  returned  by  the  grand  jury,  and  that  the  omission  of  the 
word  foreman  is  not  material. 

2.  The  second  cause  assigned  for  arresting  the  judgment  was 
that  the  grand  jurors  who  returned  the  indictment  had  no  legal 
existence  or  authority  on  the  first  Monday,  being  the  third  day 
of  March,  on  which  the  court  was  holden. 

Teacher,  J.  As  to  this  point,  it  will  be  seen  that  by  the  act  of 
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1800,  c.  44,  the  jurors  appointed  to  serve  on  the  grand  jury,  at  the 
supreme  judicial  court  in  the  countj  of  Suffolk,  are  required  bj 
law  to  attend  the  municipal  court,  and  are  vested  with  all  the 
powers  belonging  to  the  grand  jurors,  touching  all  matters 
within  the  jurisdiction  of  the  court.    The  supreme  judicial  court 
commenced  its  session  in  the  county  of  Suffolk  on  the  first 
Tuesday,  being  the  fourth  day  of  March.     The  former  grand 
jury  could  not  have,  performed  the  duty ;  because  if  they  had 
been  summoned  to  attend  the  municipal .  court  at  this  term, 
their  powers  would  have  ceased  on  the  first  day  of  the  session. 
It  is  therefore  usual,  in  such  cases,  to  adjourn  this  court  to  a 
day  subsequent  to  the  commencement  of  the  supreme  court, 
which  was  done  in  this  case,  and  the  jurors,  who  had  been  em- 
paneled at  the  supreme  court  on  the  first  Tuesday  of  this  month 
of  March,  duly  appeared,  and  were  empaneled  and  sworn  to 
serve  in  this  court,  on  the  second  Monday,  being  the  14th  day 
of  the  month,  at  which  time  Edward  Motley,  one  of  their  fel- 
lows, was  appointed  foreman.     This  indictment  was  returned 
into  court  on  the  third  day  of  the  session,  being  the  12th  day  of 
March,  and  duly  filed.     I  am  aware  that  the  whole  term  of  a 
court  is,  in  legal  contemplation,  but  one  day,  and  that  all  allega- 
tions and  entries  which  are  of  the  term  generally,  have  relation 
to  that  which  is  the  first  day  of  the  term.    (Starkie  on  Evidence, 
1400.)     It  is  also  well  settled  that  if  a  bill  is  entitled  generally 
of  the  term,  it  relates  prima  facie  to  the  first  day  of  the  term, 
and  if  the  cause  of  action  does  not  arise  till  afterwards,  the  de- 
fect is  fatal.     But  the  true  time  of  filing  the  bill  may  be  shown, 
and  if  the  cause  of  action  is  prior  thereto,  though  after  the  com- 
mencement of  the  term,  judgment  will  not  be  arrested  nor 
reversed  on  error.     If,  however,  it  should  appear  in  evidence 
that  the  cause  of  action  arose  after  the  suit  was  commenced, 
the  plaintiff  will  be  nonsuited.     (Yelv.  71  a,  note  2,  Metcalfs 
Ed.)     This  is  the  established  doctrine  in  civil  cases,  and  I  con- 
sider it  applicable  to  indictments.     If  it  should  appear,  on  the 
face  of  an  indictment,  that  it  was  found  prior  to  the  commission 
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of  the  offence  alleged,  it  would  be  a  fatal  error.  But  that  ob- 
jection is  not  applicable  to  this  case.  The  forgery  is  alleged  to 
have  been  committed  on  the  6th  day  of  February,  1828,  prior  to 
the  term  of  this  court.  It  appears,  by  the  record  of  this  court, 
that  the  present  indictment  was  returned  by  the  grand  jury  and 
filed  in  this  court,  on  the  12th  day  of  this  present  month,  so 
that  the  true  time  is  made  known  to  the  court  by  the  highest 
evidence.  Our  laws  are  of  so  mild  character,  that  it  is  not  the 
duty  of  judges  to  allow  a  defect  in  point  of  form,  in  a  matter 
not  material,  to  vacate  a  verdict  where  substantial  justice  has 
been  done.  The  habit  of  yielding  to  objections  of  this  kind  by 
judges  in  England,  has  been  one  effect  of  the  severity  of  their 
penal  codes,  which  has  punished,  in  time  past,  almost  every 
felony  with  death.  As  therefore  it  appears  to  me  in  this  case, 
that  this  indictment  was  in  fact  returned  by  grand  jurors,  law- 
fully  empaneled  and  sworn,  and  that  it  is  sufficiently  verified, 
the  motion  in  arrest  of  judgment  ought  not  to  prevail.  (1  Chitty 
C.  L.  202.) 

The  causes  assigned  for  a  new  trial  were  as  follows :  1  •  In 
allowing  certain  acts  of  the  state  of  New  York  to  be  given  in  evi- 
dence which  were  not  legally  certified.  The  acts  were  certified 
by  Archibald  Campbell,  '<  deputy  secretary,"  under  the  seal  of  the 
«  secretary's  office."  To  this  was  added  a  certificate  of  Nathaniel 
Pitcher,  governor,  under  "  the  privy  seal  of  the  state,"  "  that  the 
same  was  authenticated  in  due  form  and  by  the  proper  officer." 
The  objection  was  that  it  did  not  appear  that  either  of  these  was 
the  seal  of  the  state,  according  to  the  act  of  congress,  passed 
March  26,  1790.  (2  U.  S.  Laws,  Ed.  of  1815,  c.  38,  p.  102.) 
But  the  court  deemed  the  seal  to  be  sufficient,  considering  that 
the  seal  of  the  secretary's  office  was,  in  fact,  one  of  the  seals  of 
the  state,  and  that  the  privy  seal  was  another,  and  that  it  was  not 
material  what  name  was  given  to  the  seal,  since  a  state  might 
have  several  seals  for  different  purposes  with  distinct  names. 
But  the  certificate  purported  that  the  papers  were  ^^  a  true  copy 
of  an  act  and  part  of  an  act,"  and  it  was  contended  for  the  pris- 
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ooer  that  the  whole  act  should  be  shown.  But  the  court  de- 
cided that  the  cTidence  might  go  to  the  jury,  open  to  any  objec- 
tions arising  from  any  apparent  defect,  and  thai  it  was  competent 
for  the  prisoner's  counsel  to  produce  evidence  to  show  that 
anything  material  was  omitted  ;  but  that  this  evidence  applied 
only  to  the  fifth  count ;  so  that  even  if  Ihe  objection  had  l^een 
sustained,  judgment  would  still  have  been  rendered  on  the  first, 
second  and  third  counts,  which  were  fully  proved  in  evidence 
and  without  the  aid  of  these  acts. 

2.  The  second  cause  assigned '  (or  arresting  -the  judgment, 
was  because  ihe  court  ipermitted  a  paper  to  be  given  ia  evidence 
to  the  jury  under  the  fifth  count,  purporting  to  be  a  geni|ine 
promissory  note,  issued  by  the  president,  dire^jBors  and  company 
of  the  Mechanics  Bank,  in  the  city  of  New  York,  before  it  was 
proved  that  it  had  been  issued  by  the  order  of  said  corporation 
by  evidence  of  a  written  record ;  and  because  the  court  per- 
mitted parol  evidence  to  be  given  of  a  written  record  of  such 
order,  the  record  not  being  lost.  In  the  eighth  section  of  the 
charter  it  is  enacted,  ^<  that  all  bills  or  notes,  which  may  be 
issued  by  order  of  the  said  corporation  for  the  payment  of 
money  to  any  person  whatever,  or  his  order,  or  to  bearer,  though 
not  under  the  seal  of  said  corporation,  shall  be  ,biindi^g  and  ob- 
ligatory upon  the  said  corpomtion,  in  like  manner  and  with 
like  force  and  effect  as  upon  any  private  person,  if  made  by 
him,  and  dtall  be  assignable  and  negotiaUe  in  like  manner  as 
if  made  by  such  private  person."  It  was  contended,  by  the 
prisoner's  counsel,  that  no  order  of  a  corpomtion  could  be 
proved  but  by  a  written  document.  John  Fleming,  the  cashier 
of  the  Mechanics  Bank,  had  testified,  that  by  a  vote  of  the 
directors  post  notes  of  the  bank  might  be  issued  by  the  presi- 
dent and  cashier,  when  they  should  be  wanted  ;  and  that  the 
original  genuine  post  note  in  this  case,  which  had  been  since 
altered  from  $120  to  $10,000,  was  issued  in  due  course  ;  that 
an  abstract  of  it  remained  in  the  bank  on  a  sheet  of  paper,  from 
which  it  was  cut ;  and  that  all  the  books  and  records  of  the 

24 
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eorpotation,  as  well  as  this  written  abstract,  were  at  the  bank  in 
the  city  of  New  York.  But  the  court  decided,  that  by  the  prac- 
tice in  this  commonwealth  it  was  competent  to  prove  by  parol 
testimony  the  existence  and  acts  of  a  corporation  in  another 
state ;  inasmuch  as  the  officers  and  records  of  such  corporation 
are  not  within  the  power  or  subject  to  the  process  of  this  court ; 
that  the  order  of  the  directors  for  issuing  post  notes  and  other 
bills  of  the  bank,  was  designed  for  the  justification  of  its  officers 
and  agents ;  and  that  a  bill  or  note  issued  by  those  officers, 
would  bind  the  bank  in  the  hands  of  an  innocent  holder,  even 
if  no  written  note  or  order  of  the  directors  or  of  the  corporation 
could  be  produced,  showing  that  they  had  directed  it  to  be 
issued,  the  bank  being  liable  for  the  acts  of  its  officers. 

The  last  cause  assigned  in  arrest  of  the  judgment,  was  that 
the  cashier  of  the  .bank  was  admitted  to  testify  to  the  forgery, 
although  an  objection  was  taken  to  his  competency  at  the  trial. 
The  counsel  for  the  prisoner  contended  that  he  had  an  interest 
to  prove,  that  the  note  was  a  forgery,  and  that  a  person  in  his 
situation  was  incompetent.  But  the  court  stated  that  although 
in  England,  a  persbn  whose  name  has  been  forged  is  not  acorn- 
potent  witness  to  prove  that  fact,  yet  that  the  rule  of  exclusion 
was  considered  by  eminent  judges  in  that  country  as  an  anomaly. 
Rex  V.  Boston,  (4  East's  R.  582)  ;  Bent  v.  Baker,  (3  T.  R.  27)  ; 
Smith  y.  Prager,  (7  T.  R.  60.)  But  that  in  this  commonwealth 
such  person  has  always  been  deemed  a  competent  witness,  and 
not  interested  in  the  event  of  the  trial ;  because  if  the  party 
should  be  convicted,  the  record  could  not  be  used  in  the  triad  of 
a  civil  Action,  which  should  be  brought  to  recover  the  contents 
of  the  instrument. 

The  motion  for  a  new  trial  was  overruled,  and  the  prisoner 
was  sentenced  to  suffer  fifteen  days  solitary  confinement,  and 
eight  years  hard  labor  in  the  state  prison. 
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To  connterfeit  any  writing  of  a  private  nature,  with  a  fraudalent  intent,  and 
whereby  another  may  be  prejudiced,  is  forgery  at  common  law. 

*IV)  forge  a  note  or  other  private  instrument  in  the  name  of  a  fictitious  person, 
and  for  the  purposes  of  fraud,  is  forgery  under  the  statute. 

Where  an  indictment  alleged,  that  the  defendant,  contriving  and  intending 
to  deceive  one  S.  G.  P.  and  to  induce  him  to  employ  the  defendant,  and 
to  pay  him  a  large  sum  of  money  as  wages,  exhibited  and  delivered  to  the 
said  S.  G.  P.  a  certain  pretended  certificate  of  good  character,  it  was  held^ 
that  this  did  not  constitute  forgery. 

This  was  an  indictment  for  forgery  at  common  law.  In  the 
first  count  the  offence  was  charged  as  follows,  namely :  That 
the  defendant,  on  the  17th  of  March,  1828,  did  utter  and  pub- 
lish as  true  to  one  Samuel  G.  Perkins,  a  certain  false,  forged 
and  counterfeit  certificate,  purporting  to  be  a  certificate  of  one 
Mary  Eaton,  of  the  character  of  him,  said  Vinson,  with  intent 
to  induce  the  said  Samuel  to  retain  and  employ  the  said  Vinson 
as  a  domestic  in  said  Samuel's  family,  at  a  stipulated  rate  of 
wages,  and  thereby  to  cheat  and  defraud  the  said  Samuel, 
which  certificate  is  as  follows,  to  wit:  "  March  17, 1828.  This 
is  to  certify  that  Vinson  Chandler  is  a  good  young  roan,  atten- 
tive to  his  duties  and  a  good  disposition  young  man  as  1  wish 
to  have  in  my  family.  Mrs.  Mary  Eaton,  Pearl  street,  Boston." 
And  that  he,  said  Vinson  Chandler,  then  and  there  well  knew 
the  said  certificate  to  be  false,  forged  and  counterfeit,  against 
the  dignity  of  the  commonwealth. 

The  second  count  set  forth  that  the  said  Vinson  Chandler, 
on  said  17th  of  March,  contriving  and  intending  to  deceive 
Samuel  G.  Perkins,  Esq.,  one  of  the  good  citizens  of  this  com* 
monwealth,  and  to  induce  him  to  employ  and  retain  the  said 
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VufiWtt  in  his  senrice,  and  to  pay  him  a  large  sum  of  money  an 
wtiKfoos.  ftom  month  to  month,  did  exhibit  and  deliver  to  said 
SooMiel  a  certain  false  and  pretended  certificate  of  one  Mary 
£aton>  purporting  to  be  the  certificate  of  said  Mary,  that  he, 
said  Vinson,  was  attentive  to  his  duties  and  of  a  good  disposi- 
lioD,  and  which  said  false  and  pretended  certificate  is  as  fol- 
lows :  (as  in  the  first  count,)  which  said  certificate  he,  said 
Vinson,  then  and  there  well  knew  to  be  false  and  pretended, 
against  the  peace  of  the  said  commonwealth.  Upon  the  pris- 
oner's arraignment,  he  pleaded  guilty,  and  the  court  took  time 
to  consider  the  sufiiciency  of  the  indictment.  Upon  the  13th, 
he  was  brought  into  court,  and  ordered  to  be  discharged. 

Thacher,  J.  The  first  question  which  arises  upon  this  re- 
cord, is  whether  judgment  can  be  rendered  against  the  defend- 
ant as  for  forgery,  at  common  law  ?  If  judgment  cannot  be 
rendered  as  for  a  forgery,  is  any  offence  sufiliciently  described, 
to  authorize  a  judgment  to  be  rendered  against  the  defendant, 
as  for  a  misdemeanor  ? 

I.  Forgery  at  common  law  is,  in  this  commonwealth,  as  in 
England,  a  misdemeanor.  For  a  long  time,  this  offence  at 
common  law  was  limited  to  the  false  fabrication  of  instruments 
of  a  public  nature,  or  to  those  of  peculiar  solemnity,  as  records, 
deeds,  wills  and  other  instruments  under  seal :  and  it  wbb 
doubted  whether  it  extended  to  promissory  notes  of  hand,  ac- 
quittances and  other  private  instruments  prejudicial  to  individ- 
uals. But  it  was  settled  by  Ward^a  casCy  (12  Geo.  I.)  and  for 
more  than  a  century,  it  has  been  established  law,  both  in  Eng- 
land and  in  this  commonwealth,  that  to  counterfeit  any  writing 
of  a  private  nature,  with  a  fraudulent  intent,  and  whereby  an- 
other may  be  prejudiced,  is  forgery  at  common  law.  (Bacon 
Abr.  tit.  Forgery.  B  ;  Russell  on  Crimes,  1467  ;  2  Lord  Ray- 
mond, 1462.)  In  the  case  of  Henry  Reed,  who  was  tried  at 
this  present  term,  for  altering  two  forged  promissory  notes  of 
hand  for  the  payment  of  money,  in  the  name  of  James  Smith, 
it  appeared,  at  the  trial,  that  no  such  person  as  James  Smith 
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was  in  existence  ;  and  upon  that  ground  it  was  denied  by  D« 
A.  SimaH>ns,  Esq.  the  defendant's  counsel,  that  the  ofience  was 
a  forgery  within  the  statute  of  1804,  c.  120.  The  indictment 
concluding  ^*  against  the  peace  and  the  form  of  the  statute/'  &c. 
a  general  verdict  was,  under  my  instructions,  found  against  the 
defendant.  Upon  looking  at  the  authorities,  it  appeared  to  be 
well  settled,  that  to  forge  a  note  or  other  instrument  in  the 
name  of  a  fictitious  person,  and  for  the  purpose  of  fraud,  is  a 
forgery  under  the  statute  in  England,  and  undoubtedly  is  so  by 
the  statute  of  this  commonwealth.  (Hussell  on  Crimes,  1426 ; 
Anne  Letois's  cascy  Foster's  Crown  Law,  1 1 6.)  Fraud  and  deceit 
are  the  chief  ingredients  of  forgery,  whether  by  statute  or  at 
common  law :  it  is  not  essentia!  to  thef  offence,  that  any  perebu 
should  be  actually  injured,  but  there  must  be  the  intent  to  de- 
ceive :  it  cannot,  therefore,  be  material,  whether  the  fraud 
should  be  effected,  by  using  the  name  of  a  real  or  of  a  fictitious 
person.  Simmons  did  not  afterwards  prosecute  his  motion,  and 
Reed  was  sentenced  under  the  statute. 

2.  If  it  had  been  alleged  in  this  indictment,  that  the  defend- 
ant fabricated  or  uttered  the  false  certificate  in  this  case,  with 
the  evil  intent  to  be  retained  in  the  service  of  Samuel  G.  Per- 
kins, that  after  being  so  retained,  he  might  fraudulently  convert 
to  his  own  use  the  money  or  goods  of  said  Perkins  without  his 
knowledge,  and  against  his  will,  I  should  have  considered  it  a 
misdemeanor,  and  upon  conviction,  either  by  verdict  or  confes- 
sion, he  would  be  punishable  for  the  offence :  because  this 
would  show  an  actual  intention  to  defraud,  coupled  with  an  act 
done  in  pursuance  of  such  unlawful  intent.^     Such  evil  design 


'  Salk.  375.  Unless  the  falsity  tend  to  the  prejndice  of  another*8  right,  it  is 
not  forgery.  Where  the  obligee  of  a  bond  lessened  the  sum  in  the  obligation 
it  was  considered  to  his  own  prejudice,  and  not  forgery,  Noy,  99.  It  was 
held  by  the  twelve  judges,  in  the  case  of  Parkes  and  Broton,  (East,  P.  C.  964,) 
that  where  one  uttered  his  own  note,  but  in  the  name  of  another,  and  as  the 
note  of  that  other,  it  was  forgery ;  and  it  being  in  the  same  name  as  his  own, 
could  not  make  any  difference. 
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is  not  charged  in  either  of  the  counts  of  this  indictment  For 
it  does  not  follow,  that  because  the  defendant  meant,  as  is 
alleged  in  the  first  count,  by  uttering  this  letter,  to  induce  Per- 
kins to  retain  and  employ  him  as  a  domestic  servant,  that  he 
had  the  further  unlawful  design  to  defraud  Perkins  of  his  money 
or  goods.  He  might  have  adopted  this  course  to  get  into  the 
service  of  a  good  master,  and  it  is  not  impossible,  although  the 
act  was  extremely  indiscreet,  that  he  might  have  intended 
to  be  a  faithful  servant.  The  intent,  as  alleged  in  the  second 
count,  was  to  "  deceive  Mr.  Perkins,  and  to  induce  him  to  em- 
ploy and  retain  the  defendant  in  his  service,  and  to  pay  him 
large  wages  from  month  to  month."  But  it  is  not  alleged  that 
the  defendant  was  not  capable  of  making  a  good  servant,  or  of 
deserving  and  earning  large  wages  ;  nor  that  he  did  not  possess 
such  character  as  is  described  in  the  writing,  and  therefore  it 
does  not  follow,  from  anything  alleged,  that  Perkins  would 
necessarily  have  been  prejudiced  by  taking  the  defendant  into 
his  service.  The  paper  is  a  false  token  :  and  if  by  the  unlaw- 
ful use  of  it,  the  defendant  had  defrauded  any  one  of  his  money 
or  goods,  it  would  have  been  a  cheat,  and  he  would  have  been 
subjected  to  a  heavy  punishment.  Being,  for  these  reasons,  of 
opinion  that  this  instrument  does  not  come  within  the  descrip- 
tion of  any  of  the  instruments  which  are  enumerated  in  the 
statute,  nor  within  any  case  of  forgery  at  common  law,  and 
that  no  sufficient  offence  is  described  in  either  count  of  the  in- 
dictment, the  judgment  must  be  arrested  and  the  prisoner  be 
discharged. 

The  prboner  was  discharged. 
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If  an  objection  is  taken  to  a  witness  on  account  of  his  religions  sentiments, 
sach  sentiments  should  be  proved  by  other  witnesses. 

A  person  believing  in  the  being  of  God,  and  in  his  attributes,  as  a  righteous 
avenger  of  wickedness,  and  in  the  existence  of  a  future  state,  is  competent 
to  be  sworn  as  a  witness. 

Where  the  editor  of  a  sectarian  newspaper  publishes  an  obituary  notice,  in 
which  it  is  stated,  that  the  deceased  never  used  profane  language,  the 
intention  of  the  notice  being  to  promote  certain  religious  views  ;  it  is  the 
right  of  the  editor  of  another  sectarian  newspaper,  if  he  believes  such 
notice  to  be  injurious,  to  state  in  his  newspaper,  that.the  deceased  was  a 
profane  swearer,  if  such  was  the  case,  and  if  such  statement  is  made 
simply  to  counteract  what  is  believed  to  be  the  mischief  of  the  notice. 

This  trial  commenced  on  Monday,  the  9th  of  March,  and 
occupied  two  days.  The  principal  facts  and  points  will  appear 
in  the  following  address  of  the  judge  to  the  jury. 

Austin,  for  the  commonwealth. 
The  defendant  pro  se. 

Thacher,  J.  The  defendant  i&on  trial  before  you  lor  the  al- 
leged oifence  of  JiaVing  nmliciously  composed,  printed  and  pub- 
lished, in  a  certain  newspaper,  called  Tbe  Anti-Universalist,  of 
and  concerning  one  George  B.  Beals,  deceasedr.the  fpllowing 
false,  scandalouil  an^i  defatnf^tory  words,  namely :  ^^  Now  we, 
(meaning  said  Origen,)  ar«  authorized  to  say,  that  that  very  per- 
son (meaning  the  said  George,  deceased,)  instead  of  being  an 
example  to  others,  and  being  free  from  the  use  of  profanity,  was 
actually  (i^ibituated  to  it,  (meaning  profanity,)"  with  the  evil 
intention  to  defame  the  memory  of  that  person,  and  to  wound 
and  injure  the  feelings  of  his  surviving  friends  and  relatives. 
To  constitute  the  malice  of  such  a  publication  on  the  part  of 
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the  defendant,  you  must  be  satisfied,  that  it  flowed  from  a 
wicked  and  corrupt  motive.  From  the  apparent  small  impor- 
tance of  the  occasion  of  this  trial,  I  had  not  expected  that  it 
would  have  consumed  much  time,  or  given  rise  to  questions 
of  a  grave  character.  But  as  it  has  led  to  discussions  bearing 
upon  religious  freedom  and  the  rights  of  the  press,  we  cannot 
do  otherwise  than  give  to  it  deliberate  consideration.  You  will 
naturally  inquire,  in  the  first  place,  what  is  the  law  of  libel  in 
this  commonwealth,  in  relation  to  the  present  case,  and  whether 
it  is  libellous  to  publish  of  another,  that  he  was  habitually  ad- 
dicted to  profanity. 

A  libel  is  a  malicious  publication,  expressed  either  in  print- 
ing  or  writing,  or  by  signs  or  pictures,  tending  either  to  blacken 
the  memory  of  the  dead,  or  the  reputation  of  one  who  is  alive, 
and  expose  him  to  public  hatred,  contempt  or  ridicule.  Clap^s 
Casey  (4  Mass.  R.  168.)  Verbal  slander  is  regarded  in  law  in 
no  other  light  than  as  a  civil  injury,  because  it  is  evanescent  in 
its  nature,  and  confined  in  its  extent.  But  written  slander, 
being  more  permanent,  calculated  to  have  a  wide  circulation, 
and  to  make  a  deeper  impression,  is  regarded  as  an  offsnce  to 
the  public,  for  which  not  only  the  party  injured  may  have  his 
civil  action  for  redress,  but  the  offender  may  be  indicted  for  the 
supposed  breach  of  the  peace.  /<  Expressions  which  tend  to 
render  a  man  ridiculous,  or  lower  him  in  the  esteem  and  opin- 
ion of  the  world,  would  be  libellous  if  printed,  though  they 
would  not  be  actionable  if  spoken.''  (2  Kent's  Com.  13.) 
To  publish  of  another,  that  he  is  a  profane  man,  or  that  he 
habitually  allows  himself  in  profanity,  is  a  libel ;  for  by  pro- 
fanity is  usually  understood  profane  cursing  and  swearing,  the 
irreverent  use  of  sacred  names  or  things  in  common  discourse ; 
and  to  say  of  another,  that  he  is  habitually  profane,  is  to  im- 
pute to  him  the  habitual  disregard  of  the  name  and  attributes 
of  Almighty  God,  and  of  the  doctrines  and  precepts  of  our 
religion ;  because  no  one  who  fears  God,  and  regards  the  holi- 
ness of  the  christian  Character,  will  allow  himself  in  this  im- 
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pious  habit.  We  may,  in  our  passion  and  infirmity,  speak 
^madvisedly  and  even  pro&nely,  but  no  good  man  will  allow 
himself  in  such  a  practice.'  But  the  habitually  profane  man  is 
not  only  an  impious  contemner  of  religious  obligation,  but  of 
human  law.  Our  legislature  has  expressed  its  sense  of  this 
practice,  by  subjecting  persons  guilty  of  profane  cursing  and 
swearing,  to  severe  penalties.  (Act  of  1798,  c.  33.)  Although 
formerly  it  was  the  law  of  this  commonwealth,  that  the  truth  of 
the  libel  could  not  be  given  in  evidence,  and  in  justification  of 
the  libellous  matter;  yet,  by  a  late  act  of  the  legislature,  (1626, 
c  107,)  the  truth  may  now  be  given  in  evidence  in  all  prosecu- 
tions for  libels  ;  '*  but  such  evidence  shall  not  be  a  justification, 
unless  on  the  trial  it  shall  be  made  satisfactorily  to  appear,  that 
the  matter  charged  as  libellous  was  published  with  good  mo- 
tives, and  for  justifiable  ends."  Now,  because  the  legislature 
has  chosen  to  alter  the  old  law,  and  to  furnish  a  new  mode  of 
defence  in  cases  of  this  kind,  we  are  not  to  be  less  careful  of 
the  character  of  the  dead  or  of  the  living ;  and  where  a  person, 
actuated  by  malice,  and  without  good  cause,  endeavors  to  fix  a 
stain  upon  the  memory  of  the  dead,  or  upon  the  character  of 
the  living,  he  still  must  be  regarded  as  an  oflcnder,  and  suffer 
the  penalty  of  his  offence.  What  is  a  libel,  is  the  same  now 
as  before  the  passing  of  this  act.  And  where  the  defendant 
attempts  to  prove  the  truth  of  the  libel,  a  jury  is  bound,  not 
only  to  inquire,  whether  he  has  satisfied  them  by  evidence  of 
the  truth  of  the  libellous  matters,  but  also  whether  he  published 
it  with  good  motives,  and  for  justifiable  ends. 

In  this  case  you  will  inquire,  1,  whether  George  B.  Beals, 
the  deceased,  was  actually  habituated  to  profanity.  If  so,  2, 
has  the  defendant  shown  a  good  motive  which  influenced  him 
to  publish  that  fact  of  the  deceased  ?  And  3,  was  it  for  a  justi- 
fiable end  ?  For  it  may  be  true,  that  the  deceased  did  allow 
himself  habitually  in  profanity ;  and  yet,  the  defendant  may  not 
have  been  actuated  by  a  good  motive  in  publishing  it,  at  this 

time,  in  violation  of  that  rule,  which  has  been  reduced  to  an 

25 
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axiom,  to  speak  nothing  of  the  dead  but  what  is  good;  —  and 
even^  if  the  defendant  thought  himself  actuated  by  a  good  mo- 
tive, he  may  still  have  erred  in  his  object,  and  you  may  be  fully 
satisfied,  that  his  end  was  wholly  unjustifiable.  The  burden  is 
on  him  to  prove  strictly  not  only  the  truth  of  the  libellous  mat- 
ter, but  the  goodness  of  his  motive,  and  the  justifiableness  of 
his  end.  The  law  of  libel  in  this  commonwealth  now  conforms 
to  the  principles  which  govern  the  subject  in  the  state  of  New 
York  ;  and  therefore  I  may  with  propriety  refer  you  to  the 
observations  of  their  distinguished  jurist.  (The  judge  here 
read  from  2  Kent's  Com.  19.)  To  prove  the  charge  against 
the  defendant,  the  county  attorney  first  read  a  piece  which 
appeared  in  a  religious  newspaper,  called  the  ^'  Trumpet  and 
Universalist  Magazine,''  of  January  10,  1829,  which  is  as  fol- 
lows, namely :  "  Died,  on  Sunday,  28th  ult.,  George  B.  Beals, 
aged  nineteen,  son  of  Mr.  E.  C.  Beals.  He  was  a  pattern  for 
the  imitation  of  the  rising  generation.  He  was  one  who 
always  detested  the  vice  of  drinking  ardent  spirits ;  he  never 
allowed  himself  to  use  vulgar  or  profane  language,  and  avoided 
the  company  of  those  who  did ;  he  was  modest  and  genteel  in 
his  deportment,  and  gained  the  love  and  afiection  of  all  who 
had  the  pleasure  of  knowing  him.  He  never  professed  any 
particular  tenet  of  religion,  but  listened  to  all.  His  sickness 
was  long  and  tedious.  He  had  many  friends  who  felt  anxious 
for  his  future  fate,  and  often  inquired  whether  he  was  prepared 
for  a  future  state.  He  invariably  answered  them,  I  know  of 
no  action  of  my  life  which  causes  me  the  least  anxiety ;  and 
God 's  above  the  devil,  what  have  I  to  fear  ?  He  died  as  he 
lived,  sensible  to  the  last,  full  of  faith  and  hope." 

The  county  attorney  next  read  from  a  religious  newspaper, 
of  which  the  defendant  admitted  himself  to  be  the  editor,  called 
"The  Anti-Universalisl,"  of  January  21,  1829,  the  following 
piece,  viz. 

"  Veracity  of  the  Trumpet.  The  Trumpet  of  the  10th  inst. 
contains  an  obituary  notice,  in  which  its  subject  is  represented 
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to  have  been  a  pattern  for  the  imitation  of  the  rising  generation, 
free  from  the  use  of  profane  language,  a  non-professor  of  any 
particular  tenet  of  religion,  and  as  saying  invariably  in  his  sick- 
ness to  those  who  inquired  respecting  his  preparation  for  the 
future  state,  that  God  was  above  the  devil,  and  that  he  had 
therefore  nothing  to  fear.  Now  we  are  authorized  to  say,  that 
this  very  person,  instead  of  being  an  example  to  others,  and 
being  free  from  the  use  of  profanity,  was  actually  habituated  to 
it ;  that  he  was  known  to  believe  in  universalism ;  that  on  his 
death-bed,  instead  of  saying  that  God  was  stronger  than  the 
devil,  he  renounced  Universalism,  and  gave  evidence  of  a  gra- 
cious change.  By  the  foregoing,  the  public  will  learn  to  receive 
the  obituaries  of  the  Trumpet  with  many  grains  of  allowance. 
As  soon  as  time  will  permit,  we  intend  to  take  a  general  survey 
of  that  publication." 

Ephraim  C.  Beals,  William  Wilkins,  and  Robert  Smith  were 
then  sworn  and  examined  as  witnesses  to  show  that  the  defend- 
ant was  actuated  by  a  particular  malice  towards  the  deceased  to 
extend  the  circulation  of  his  paper.  The  two  first  of  these 
witnesses  testified,  that  the  defendant,  when  asked  the  cause, 
assigned  as  a  reason  for  the  publication, ''  that  he  wanted  to 
bring  his  paper  into  notice."  Robert  Smith  heard  the  defend- 
ant use  such  an  expression,  but  did  not  know  in  what  relation  it 
was  uttered.  But  James  Ellis  and  George  Wheaton,  witnesses 
on  the  part  of  the  defendant,  and  both  present  at  the  time,  tes- 
tified that  they  heard  no  such  expression.  All  the  witnesses 
agree  that  when  the  defendant  was  asked  by  E.  C.  Beals  to 
give  the  name  of  the  author,  he  replied,  that  he  deemed  it  im- 
proper to  give  the  name  in  that  way ;  but  that  if  they  would 
demand  the  name  in  the  Trumpet,  he  would  give  it,  because 
the  matter  now  belonged  to  the  public.  I  cannot  see  that  there 
would  have  been  any  impropriety  in  the  defendant's  giving  the 
name  of  the  author  to  Beals,  the  father.  In  refusing  to  give  the 
name,  he  assumed  upon  himself  the  responsibility  of  the  publi- 
cation, which  he  had  a  right  to  do.     But  in  refusing  to  give 
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the  name  of  the  author,  except  through  the  medium  of  the 
paper,  and  on  a  public  demand,  it  does  not  necessarily  follow 
that  the  defendant  was  actuated  by  malice  towards  the  memory 
of  the  deceased.  Of  that,  however,  it  is  your  province  to  decide. 
In  the  course  of  the  exararnation  of  some  of  the  witnesses, 
much  time  was  spent  in  inquiries  as  to  the  extent  of  their  reli* 
gious  belief.  I  confess  that  I  have  always  been  desirous  to 
exclude  from  this  haH  all  inquiries  which  have  a  tendency  to 
excite  a  sectarian  or  party  spirit  either  in  religion  or  politics. 
Good  men  will  differ  on  these  points,  and  their  passions  will 
insensibly  become  enlisted  in  the  controversy.  It  is  the  duty  of 
courts  to  assuage  the  violence  of  party  spirit,  and  to  administer 
justice  with  an  equal  hand.  To  withhold  equal  civil  privileges 
from  any  of  our  citizens,  however  they  may  differ  in  their  spec* 
ulative  views  of  religious  faith,  seems  to  me  to  be  against  the 
spirit  of  our  institutions.  Objections  to  witnesses  arising  from 
defective  or  erroneous  views  of  religion,  ought  to  go  to  the 
credibility  rather  than  to  the  competency  of  a  witness ;  and  in 
conformity  with  this  sentiment,  where  it  was  objected  to  a  wii* 
ness,  that  he  did  not  believe  in  the  existence  of  a  future  state, 
on  account  of  his  professed  declarations  to  that  efiect,  our  su* 
preme  judicial  court  still  admitted  him  to  testify,  considering 
the  objection  as  applying  to  his  credibility,  and  not  to  his  com^ 
potency.  Hanscom  v.  Hunscomy  (15  Mass.  R.  184.)  Errors 
in  speculation  insensibly  creep  into  the  mind,  having  their  origin 
in  our  virtues  as  well  as  in  our  defects ;  sometimes  arising  from 
education  and  example,  sometimes  from  pride  and  vanity. 
Some  men  think  it  the  part  of  Wisdom  to  doubt  everything, 
while  others  deem  it  meritorious  to  beEeve  even  in  impossibil* 
hies.  It  is  best  to  leave  them  all  to  the  corrections  of  reason, 
and  to  the  sure  influence  of  time,  **  which,  while  it  dissipates 
the  errors  of  opinion,  will  nof  fail  to  confirm  the  decisions  of 
truth."  It  is  well  settled,  that  atheists  and  such  infidels  as  pro* 
fess  not  any  religion  that  can  bind  their  consciences  to  speak 
the  truth,  are  excluded  from  being,  witnesses.     But  every  per-^ 
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son  who  believes  in  the  obligation  of  an  oath;  whatever  may  be 
his  religious  creed,  whether  Jew,  Christian,  Mahometan  or 
Pagan,  is  an  admissible  witness;  and  may  testify  in  a  court  of 
justice,  being  sworn  according  to  that  form  of  oath,  which, 
according  to  his  creed,  he  holds  to  be  obligatory.  ■  It  may 
justly  be  doubted,  whether  it  is  not  wholly  inconsistent  with  the 
rights  of  conscience,  to  compel  a  man  to  disclose  his  opinions  on 
religious  subjects,  inasmuch  as  they  are  matters  between  his 
conscience  and  his  God.  If,  from  his  veneration  to  truth,  he 
should  avow  the  belief  of  a  sentiment  which  would  render  him 
unpopular  or  odious  to  his  fellow-citizens,  or  to  any  class  of  them, 
or  which  would  tend  to  his  disgrace  or  injury,  it  would  be  to 
criminate  or  bear  witness  against  himself.  If,  therefore,  an 
objection  is  taken  to  a  witness  on  account  of  his  religious  sen- 
timents, it  is  very  reasonable  that  these  should  be  proved  by 
other  witnesses ;  and  I  cannot  but  regret  that  I  allowed  any  of 
the  witnesses,  who  have  been  examined  on  this  trial,  to  be  inter- 
rogated, on  these  points,  with  a  view  to  their  own  disqualification, 
and  with  my  present  views  of  the  law  I  should  not  allow  it  to 
be  done  again. 

In  the  case  of  one  of  the  witnesses,  Ephraim  C.  Beals,  it  was 
attempted  to  be  shown,  that  he  ought  not  to  be  sworn  for  the 
alleged  ground  that  he  did  not  regard  the  sanctions  of  an  oath. 
His  son,  Edward  L.  Beals,  was  offered  as  a  witness  to  disqualify 
his  father  in  this  respect.  This  young  man  stated  that  he  left 
his  father's  house  when  he  was  about  four  years  old,  and  it  was 
very  apparent,  from  his  own  account  of  himself,  that  he  had  had 
but  a  slight  opportunity  to  form  a  correct  judgment  of  his 
father's  opinions  on  religious  subjects.  The  witness,  however, 
stated,  that  from  a  conversation  which  he  had  with  his  father  at 
the  time  of  his  brother's  death,  he  inferred  that  he  did  not 
believe  in  the  punishment  of  the  impenitent  in  a  future  state  ; 
but  he  professed  that  he  was  not  able  to  detail  the  particulars  of 

>  1  Phillips  on  Evidence,  19  ;  Omiehund  v.  Barker,  (Willes's  Rep.  538.) 
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that  conversation.  He  had  heard  his  father  say,  that  we  should 
all  be  happy  in  another  world,  and  that  we  should  be  punished 
for  our  evil  deeds  in  this  state.  Now,  if  in  consequence  of 
such  a  general  statement  from  a  witness  whose  education,  it 
was  apparent,  had  been  much  neglected,  the  witness,  E.  C. 
Beals,  had  been  rejected,  it  would  then  have  followed  that  a 
great  body  of  our  fellow-citizens  would,  by  the  judgment  of  this 
court,  have  been  disfranchised  and  excluded  from  their  oath, 
both  in  civil  and  criminal  cases.  With  my  present  views  of  the 
law,  if  a  man  believes  in  the  being  of  God,  and  in  his  attributes 
as  a  righteous  avenger  of  wickedness,  and  in  the  existence  of  a 
future  state,  I  consider  it  my  duty  to  admit  him  to  his  oath. 
From  such  a  belief  it  follows  that  God  will  punish  him  who 
commits  wilful  perjury,  that  crime  so  odious  to  God  and  man, 
either  in  this  world  or  in  that  which  is  to  come.  The  punish- 
ment will  be  worthy  of  a  God  of  perfect  justice,  whether  in- 
flicted in  this  or  in  a  future  world.  Who,  then,  will  not  dread 
such  a  punishment,  and  who  will  not  fear  to  commit  such  an 
offence  ?  But  it  is  your  right  and  your  duty  to  weigh  the  credi- 
bility of  all  the  witnesses  who  have  been  sworn  and  examined 
at  the  present  trial.  If  from  anything  which  has  appeared  from 
the  statements  of  the  witnesses  themselves,  or  from  what  they 
have  testified  respecting  each  other,  you  believe  that  any  of 
them  have  not  testified  the  whole  truth,  or  that  they  did  not 
reverence  the  sanctions  of  an  oath,  whether  on  account  of  their 
peculiar  religious  tenets,  or  from  their  general  disbelief  of  all 
religious  obligation,  or  from  any  other  cause,  you  will  be  jus- 
tified and  it  will  be  your  duty  to  withhold  confidence  from  their 
testimony. 

The  government  having  proved  the  publication  of  the  libel 
by  the  defendant,  and  shown  the  grounds  on  which  it  relied  to 
prove  that  it  was  malicious  on  his  part,  it  was  his  right,  and  it 
became  his  duty,  to  show  the  grounds  of  his  defence,  which  are 
well  worthy  of  your  deliberate  consideration.  1.  And  in  the 
first  place,  he  denies  all  actual  or  implied  malice,  or  any  inten- 
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lion  on  his  part  to  defame  the  deceased.  He  says,  that  so  far 
from  intending  to  defame  the  deceased,  it  is  apparent,  from  the 
whole  piece  taken  together,  that  it  was  designed  to  show,  that 
he  died  in  a  state  of  penitence,  with  a  hope  of  future  happiness, 
and  in  the  exercise  of  a  gracious  change  of  heart,  and  not  in  a 
state  of  general  stupidity  and  indifference  upon  all  religious  sub- 
jects. 2.  That  the  piece  complained  of  was  not  aimed  against 
the  reputation  of  the  deceased,  but  designed  to  expose  a  certain 
indiscreet  publication  in  the  Trumpet.  3.  And  lastly,  that 
although  it  was  true,  in  fact,  that  the  deceased  was  in  his  life- 
time addicted  to  profanity,  yet  that  it  appears  from  the  piece 
itself,  that  he  lived  to  repent  of  it,  and  that  he  died  in  a  state 
of  grace.  It  is  your  duty,  in  order  to  form  a  correct  judgment, 
to  read  the  obituary  notice  which  appeared  in  the  Trumpet  of 
the  10th  of  January  last.  What  seems  to  have  excited  atten- 
tion, and  to  have  called  for  observation  on  this  publication  was, 
that  it  represents  the  young  man  as  having  been  perfectly  moral 
in  his  habits  and  character,  without  having  been  under  the 
influence  '^  of  any  particular  tenet  of  religion ;"  and  as  being 
perfectly  confident  of  future  happiness  and  prepared  for  it,  be- 
cause he  recollected  no  action  of  his  life  <^  which  caused  him 
the  least  anxiety ;"  and  because  '^  God  was  above  the  devil." 
And  therefore  he  is  represented  as  '^  a  pattern  for  the  imitation 
of  the  rising  generation."  Now  it  is  for  you  to  consider 
whether  the  design  of  the  writer  of  this  obituary  notice  was, 
that  it  should  influence  the  religious  faith  and  practice  of 
others,  and  so  promote  any  particular  views  of  religious  faith. 
If  so,  then  it  was  the  right  of  any  person  who  believed  that  the 
publication  was  erroneous,  and  calculated  to  make  an  injurious 
impression  upon  the  community,  to  counteract  the  mischief,  by 
showing,  in  decent  language,  its  evil  tendency ;  and  if  that  was 
the  object  of  the  reply,  it  would  not  be  an  offence.  To  the 
defendant  the  deceased  was  an  entire  stranger.  But  he  is  the 
editor  of  a  religious  newspaper,  which  is  called  '^  The  Anti- 
Universalist,"  the  design  of  which  is  to  oppose  universalism, 
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and  consequently  to  oppose  the  Trumpet,  which  is  devoted  to 
the  interest  of  that  class  of  believers  which  professes  that 
doctrine. 

Let  me  observe  to  you  that  religious  freedom  is  one  of  the 
distinguiabiiig  characteristics  of  our  country.  No  one  sect  of 
Christians  is,  in  law,  entitled  to  preeminence  over  another ;  and 
all  denocninations  of  Christians,  while  they  demean  themselves 
peaceably,  may  equally  claim  the  protection  of  the  law.  Every 
religious  sect  is  free  to  profess  and  to  propagate  its  sentiments, 
to  inculcate  them  by  words  and  in  writing,  and  consequently  to 
display  the  errors  of  others.  And  while  the  various  combatants 
confine  themselves  to  using  the  arms  of  reason  alone,  preserving 
good  humor  and  Christian  charity  and  forbearance  towards  each 
other,  the  peace  of  the  state  will  not  suffer,  and  the  government 
and  laws  will  protect  them  all.  I  indulge  the  hope  and  belief 
that  more  good  than  evil  results  from  the  diversity  of  religious 
opinions  which  prevail  at  the  present  day  and  from  the  con- 
troversies which  exist  between  the  different  sects.  Individuals 
are  excited  to  search  the  scriptures  for  themselves,  and  rival 
sects  are  more  emulous  to  cultivate  and  display  the  virtues  of 
the  Christian  character.  We  are  alive  and  not  dead  to  a  sub- 
ject, in  which  not  only  our  present  but  future  happiness  is 
concerned.  To  complain  of  controversy,  because  it  sometimes 
excites  evil  passions,  is  as  reasonable  as  to  complsdn  of  the 
wind,  which  sometimes  rises  into  a  tempest,  and  is  destructive 
to  life  and  property.  Whatever  evils  result  from  this  freedom, 
it  is  a  state  far  happier  than  was  the  condition  of  the  Christian 
world  before  the  reformation,  when  all  were  required  to  be- 
lieve and  professed  to  believe  the  faith  of  the  catholic  church  ; 
at  which  period,  if  we  may  trust  to  history,  more  vice  and  irre- 
ligion  prevailed,  both  among  clergy  and  laity,  than  in  any  sub- 
sequent age  of  the  church. 

The  defendant  was  called  upon  by  Edward  L.  Beals,  who 
informed  him,  that  the  obituary  notice  had  not  done  justice  to 
the  character  and  faith  of  his  deceased  brother ;  that  while  he 
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tenjoyed  bis  health  he  professed  universalism  ;  but  that  he  was 
not  exemplary  in  his  conduct^  as  he  allowed  himself  habitually 
in  profanity  ;  that  in  the  course  of  a  long  sickness  he  changed 
his  views  of  religious  truth,  confessed  himself  to  have  been  a 
sinner,  became,  as  the  witness  thought,  penitent,  expressed  con* 
trition,  and  died  in  the  exercise  of  such  feelings  and  sentiments. 
The  witness  finally  requested  the  defendant  to  contradict  the 
statement  in  the  Trumpet.  Thus  authorized,  the  defendant 
wrote  and  published  the  piece  from  which  are  extracted  the 
words  which  in  the  indictment  are  alleged  to  be  libellous. 
You  must  take  the  whole  piece  and  form  your  opinion  of  the 
intent  of  the  writer  from  the  whole,  and  not  from  a  detached 
passage.  I  think  that  he  had,  under  the  circumstances  of  this 
case,  a  right  to  comment  on  the  piece  in  the  Trumpet,  and  to 
display,  in  temperate  language,  its  errors  both  in  fact  and 
sentiment,  even  if  in  so  doing  he  was  obliged,  from  regard  to 
truth,  to  attribute  to  the  deceased  faults  of  character.  It  seems, 
from  the  evidence,  that  the  deceased  occasionally  made  use  of 
profane  expressions,  even  in  his  last  sickness.  Whether  it 
amounted  to  a  habit,  or  was  the  effect  of  accident  or  infirmity, 
you  must  judge.  Indiscriminate  eulogy  on  the  dead  is  not 
calculated  to  stimulate  the  living  to  virtue.  If  virtue  requires 
effort  the  motives  to  virtuous  exertion  should  not  be  diminished. 
It  was,  therefore,  in  my  opinion,  within  the  rules  of  legitimate 
controversy,  and  according  to  the  freedom  of  religious  senti- 
ment and  of  the  press  which  we  enjoy,  for  the  defendant  to 
correct  the  errors  in  this  notice  of  the  deceased,  and  to  seize 
the  opportunity  to  inculcate  a  religious  or  moral  truth.  But  it 
is  your  province  to  consider  and  decide,  whether  the  piece  was 
written  with  this  honest  intent,  or  for  the  purpose  of  bringing 
his  newspaper  into  notice,  and  with  a  malicious  design  to  de- 
fame the  memory  of  the  dead,  or  wound  the  feelings  of  the 
living.  If  you  are  not  satisfied  of  this  malicious  intent,  it  will 
be  your  duty  to  pronounce  a  verdict  of  acquittal.     But,  on  the 

contrary,  if  you  believe  from  the  evidence,  that  the  defendant 
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was  actuated  with  a  foul  intent  to  inflict  an  undeserved  stain 
upon  the  deceased,  you  are  bound  to  find  him  guilty,  and  to 
leave  him  to  suffer  the  penalty  which  his  offence  has  merited. 
The  jury  returned  a  verdict  of  acquittal. 


NOVEMBER  TERM,  1829. 

Commonwealth  v.  Henrietta  Curtis  and  Elizabeth  Coret, 

alias  Elizabeth  Sumner. 

A  plea  of  previoas  conviction  cannot  be  sastained,  unless  it  appear  that  un- 
der the  first  indictment  or  complaint,  the  real  merits  could  have  been  tried, 
and  the  defendant  was  actually  in  jeopardy. 

A  court  has  no  cognizance  of  an  offence  for  which  it  cannot  inflict  the  extent 
of  the  punishment  prescribed  by  the  statute. 

This  indictment  was  found  at  the  October  term.  It 
chained  that  the  defendants,  on  the  26th  of  September,  1829, 
stole  four  silver  salt-spoons,  of  the  value  of  two  dollars,  and  five 
silver  teaspoons  of  the  value  of  eight  dollars,  in  the  dwelling- 
house  of  William  Fenno,  in  the  city  of  Boston.  The  defend- 
ants pleaded  in  bar  to  this  indictment  a  conviction  for  the  same 
offence  at  the  police  court  of  this  city,  before  Benjamin  Whit- 
man, one  of  the  justices,  on  the  5th  of  October,  1829,  be- 
fore the  indictment  was  found.  The  plea  was  in  substance, 
that  William  Fenno,  on  the  5th  of  October,  1829,  complained 
against  them  in  the  police  court,  that  they  were  severally  wan- 
ton and  lascivious  persons  in  speech,  conduct  and  behavior ; 
and  also  that  the  defendants  *'  were  and  are  severally  pilferers, 
and  on  divers  days  and  tiroes,  at  said  Boston,  within  six  months 
last  past,  did  pilfer,  steal,  and  carry  away  divers  articles,  the 
property  of  said  Fenno ;  "  that  they  were  duly  arrested,  and 
tried  before  justice  Whitman,  found  guilty,  and  severally  sen- 
tenced to  pay  a  fine  of  twenty  dollars,  and  a  moiety   of  the 
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costs ;  with  a  proffer  of  the  record ;  and  they  then  averred  that 
they  were  the  same  persons  who  were  named  in  the  said  com- 
plaint ;  ''  that  the  goods  and  chattels  in  tliis  indictment  speci- 
fied, were  the  same  identical  articles,  goods  and  chattels  set 
forth,  specified  and  alleged  in  said  complaint  of  said  Fenno,  to 
have  been  pilfered,  stolen,  and  carried  away  from  said  Fenno ; " 
<^  That  the  said  stealing,  taking  and  carrying  away  of  said  arti- 
cles, goods  and  chattels,  in  the  dwelling-house  of  said  Fenno, 
in  the  indictment,  was  the  same  identical  stealing,  taking  and 
carrying  away,  specified  in  said  Fenno's  complaint;" — and 
that  the  police  court  had  jurisdiction,  &c. 

To  this  plea,  the  attorney  for  the  commonwealth,  after  oyer 
prayed  for  of  the  record,  which  was  granted  and  set  forth,  re- 
plied, that  the  articles  mentioned  in  the  record  were  of  the 
value  of  ten  dollars ;  and  that  the  defendants  did  steal  the  same 
in  the  dwelling-house  of  the  said  Fenno ;  that  no  lawful  judg- 
ment was  ever  had  in  the  police  court  against  said  defendants  ; 
that  the  police  court  had  no  jurisdiction  of  the  felony,  and  that 
the  said  supposed  record  and  proceedings  were  null  and  void 
and  of  no  legal  effect ;  and  that  they  exercised  a  cognizance  of 
an  offence,  which  exclusively  belonged  to  the  supreme  judicial 
court  and  to  this  court,  and  concluded  with  a  verification.  To 
this  replication  the  defendants  demurred  and  assigned  the  fol- 
lowing causes  of  demurrer  :  First,  that  it  was  multifarious  and 
double  in  five  particulars,  viz. :  in  alleging  that  the  defendants 
did  feloniously  steal  the  said  spoons  in  the  dwelling-house  of 
said  Fenno ;  that  no  lawful  judgment  was  ever  had  in  the 
police  court  against  the  defendants,  for  the  felony  which  is 
charged  in  the  indictment ;  that  the  police  court  had  no  juris- 
diction of  the  said  felony  ;  that  the  said  supposed  record  and 
proceedings  were  null  and  of  no  effect ;  and  that  the  police  court 
exercised  jurisdiction  in  a  case,  the  exclusive  jurisdiction  of 
which  was  vested  in  the  supreme  judicial  court  and  in  this  mu- 
nicipal court,  saving  to  cause  them  to  be  arrested  and  held  to 
bail ;  —  all  which  they  said  were  traversable  facts.     Second, 
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because  the  said  replication  concluded  with  a  verification,  in- 
stead of  tendering  an  issue  to  the  country.  Third,  because  it 
was  argumentative  in  various  particulars,  viz. :  in  alleging  that 
the  stealing  of  said  articles  was  in  the  dwelling-liouse,  and 
therefore  no  lawful  judgment  was  ever  had  in  the  poKce  court 
for  the  same ;  that  the  police  court  had  no  jurisdiction  of  the 
felony  set  forth  in  the  indictment,  and  therefore  the  record  and 
proceedings  of  said  pofice  court  in  the  premises  were  null  and 
void ;  that  the  said  record  and  proceedings  of  said  police  court 
were  a  supposed  record  and  proceedings,  and  not  real  and  true  ; 
and  that  the  said  police  court  exercised  cognizance  and  juris- 
diction  of  an  ofience,  the  kwful  cc^izance  of  which  was  exclu- 
sively rn  the  supreme  judicial  court  and  in  the  municipal  court. 
Fourth,  because  the  replication  neither  admitted  nor  denied  the 
several  matters  set  forth  in  the  plea,  nor  traversed  the  same, 
nor  confessed  or  avoided  the  same,  nor  in  any  way  answered  the 
same,  nor  tendered  an  issue,  nor  demurred  to  the  same. 
Fifth,  because  the  replication  improperly  joined  matters  of  law 
and  matters  of  fact  not  capable  of  a  trial,  to  which  no  single  re- 
joinder could  be  pleaded.  Lastly,  because  it  was  in  other  re- 
spects double,  uncertain  and  defective  in  law.  To  this  demur- 
rer, there  was,  on  the  part  pf  the  commonweahh,  a  joinder. 

S.  D.  Parker,  for  the  defendants,  cited  1  Chttty  P.  230 
ib.  625 ;  ib.  549  ;  13  Mass.  457  ;  ib.  247  ;  Sayer  R.  208-299 
Hob.  244 ;  1  Chitty  P.  572  ;  2  Saund.  285,  n.  5 ;  ib.  290 
2  Mod.  60;  Archbold's  C.  P.  53,  54;  1  Chitty,  216,  518 
Cowp.  684  ;  5  East  R.  275  ;  Com.  Dig.  tit.  Plea,  L.  (6),  78 
H).  E.  3 ;  6  East,  597 ;  Hob.  295  ;  Bac.  Abr.  Plea,  I.  5  and  6 

2  And.  179, 80 ;  Allen,  48  ;   2  Saund.  319,  n.  6 ;    1  Chitty  P 
519,  520  ;  7  John.  R.  75,  78  ;  9  Co.  24,  25  ;  6  East,  561,  562 
Archbold  P.  C.  51  ;    9  East,  437,  Emden ;    1  Brod.  &   Bing 
473 ;  East  P.  C.  522 ;   2  Leach,  522 ;    Starkie  C.  P.   304 

3  Wilson,  308 ;  Wm.  Black.  827 ;  2  H.  P.  C.  236  ;  Fost.  325 
Starkie  C.  P.  314 ;  4  Chitty  C.  L.  534,  n. ;  2  Leon.  160 
3  Inst.  131 ;  4  Co.  45  ;  17  John.  145 ;  8  John.  69  ;   2  Salk 
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674 ;    3   T.  R.  38 ;    2  East,  246 ;    1   Burr.  245 ;    2  Str. 
1149-1213. 

Austin^  for  the  commonwealth. 

Thachsr,  J.  Upon  iaspectioB  of  these  pleadiogSi  it  is  appa- 
rent that  the  several  facts  and  allegations  in  the  replication  are 
contained  in  the  indictment,  and  in  the  record  of  the  police 
court ;  and  therefore  had  the  attorney  for  the  commonwealth 
demurred  generally  to  the  plea,  after  oyer  of  the  record  had, 
the  court  would  have  been  bound  to  decide  on  the  validity  of 
the  proceedings  in  the  police  court,  which  the  defendants  in 
their  plea  say  are  the  premises  specified  in  the  indictment,  and 
on  which  they  rely  as  a  bar  to  the  same.  But  by  the  demurrer 
in  this  case,  the  judgment  of  the  court  must  be  on  the  whole  re- 
cord ;  *  and  therefore,  although  for  the  causes  stated  in  the  de- 
murrer, or  for  any  other  cause,  the  court  should  deem  the  re- 
plication bad,  still,  if  the  plea  should  be  found  to  be  insufficient, 
the  defendants  must  be  held  to  answer,  unless  there  should  be 
a  fatal  defect  in  the  indictment,  in  which  case  the  defendants 
would  be  entitled  to  their  discharge.  It  will  be  most  conven- 
ient, therefore,  to  reverse  the  order,  which  was  adopted  by  the 
defendant's  counsel  in  his  argument,  and  to  inspect  first  the  in- 
dictment. 

The  indictment  is  upon  the  fifth  section  of  the  act  of  1804, 
c.  143,  (Rev.  St.  c.  1 26,)  and  charges  that  the  defendants,  on 
the  26th  day  of  September,  1829,  took,  stole  and  carried  away, 
four  silver  salt-spoons  of  the  value  of  two  dollars,  and  five  silver 
teaspoons  of  the  value  of  eight  dollars,  of  the  property  of  Wil- 
liam Fenno,  in  his  dwelling-house,  in  Boston.  It  is  in  usual 
form,  and  I  see  no  defect  in  it  as  to  the  form  or  substance.  To 
this  indictment  the  defendants  have  pleaded  a  former  convic- 
tion before  the  police  court  of  this  city,  as  a  bar  to  any  further 
prosecution  for  this  offence.     The  principles  of  law,  which  are 


>  Chitty  on  Pleading,  647. 
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in  general  equally  applicable  to  a  plea  of  a  forncier  conviction 
and  to  that  of  a  fornaer  acquittal,  are  perfectly  settled,  and  will 
guide  us  in  forming  a  correct  judgment  in  this  caseJ  A  per- 
son (Convicted  or  acquitted  in  a  court  of  competent  jurisdiction, 
may  plead  such  judgment  in  bar  to  a  second  indictment  for  the 
same  oflence,  but  he  cannot  plead  an  acquittal  or  a  conviction 
of  an  inferior  oflence,  in  bar  of  an  indictment  for  a  higher 
offence,  although  each  was  part  of  the  same  act,  unless  a  con- 
viction of  the  crime  of  manslaughter,  which  is  a  bar  to  a  second 
indictment  for  the  murder,  be  an  exception  to  the  rule.'  To 
make  such  a  plea  in  bar  effectual,  the  conviction  or  acquittal 
must  be  lawful ;  by  which  is  meant,  on  a  sufficient  indictment 
or  complaint,  and  before  a  court  which  has  right  to  take  cogni- 
zance of  the  offence ;  for  where  an  offender  has  been  dis- 
charged upon  an  insufficient  indictment,  or  by  an  incompetent 
tribunal,  there  the  law  has  not  had  its  end.'  It  must  be  for  the 
same  offence.  "  I  do  not  see,"  says  Sir  Michael  Foster,  "  how 
an  acquittal  upon  one  indictment  could  be  a  bar. to  a  second 
for  an  offence  specifically  different  from  it."  If,  however,  the 
nature  of  the  crime  be  in  substance  the  same,  a  variance  may 
be  helped  by  proper  averments.^  What  is  meant  by  the  same 
identical  cause  of  action  is  correctly  laid  down  by  Ch.  J.  De 
Grey,  in  expressing  the  opinion  of  the  court  of  common  pleas, 
in  Kitchin  v.  Campbelly  (3  Wilson,  304,)  to  be  "  where  the  same 
evidence  will  support  both  the  actions."  And  it  is  there  truly 
said,  *^  this  is  the  test  to  know  whether  a  final  determination  in 
a  former  action  is  a  bar  or  not  to  a  subsequent  action  ;  and  it 
runs  through  all  the  cases  in  the  books,  both  in  real  and  per- 
sonal action."     I  think  I  may  add  also  that  this  test  is  equally 


*  Hawk.  B.  2,  c.  35,  s.  5  ;  Rawie  on  the  Constitution  of  the  U.  6.  196 ;  1 
Chitty,  P.  C.  462,  463  ;  4  lb.  534,  n;  2  Leon.  160 ;  4  Co  Rep.  46,  b;  2  P.  C 
245. 

«  Borough  V.  Holer  oft,  (2  Leon.  160.) 

3  Chitty,  C.  L.  462;  Emdent  Cote,  (9  East  R.  441.) 

*  Foster,  362  ;  Hawk.  B.  2,  c.  35,  s.  3. 
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applicable  to  criminal  cases.*  A  former  acquittal  is  no  bar  to  a 
subsequent  prosecution,  unless  the  defendant  might  have  been 
convicted  on  the  first  indictment,  by  proof  of  the  facts  contained 
in  the  second.  And  it  appears  to  me  to  be  an  equally  correct 
inference  from  the  authorities,  that  the  plea  of  auierfoiis  convict 
cannot  be  sustained,  unless  proof  of  the  facts  in  the  first  indict- 
ment or  complaint  will  sustain  the  facts  in  the  second.  But 
whether  the  party  relies,  in  his  plea,  on  a  former  acquittal  or  on 
a  former  conviction,  I  consider  it  to  be  a  true  criterion  of  the 
goodness,  if  it  appear  that  under  the  first  indictment  or  com- 
plaint, the  real  merits  could  have  been  tried,  and  he  was  actually 
in  jeopardy.' 

In  applying  these  principles  to  the  case  at  bar,  we  perceive 
by  the  defendants'  plea,  that  they  were  charged  and  convicted 
before  the  police  court  upon  the  statute,  as  lewd  and  lascivious 
persons  in  speech,  conduct  and  behavior,  and  also  as  pilferers.' 
It  is  upon  the  conviction  of  the  last  offence  that  the  defendants 
rely  as  a  bar  to  the  present  indictment.  It  would  be  sufficient, 
I  think,  to  say,  that  by  comparing  this  indictment  with  the 
record  and  proceedings  of  the  police  court,  the  offences 
charged  in  both  are  of  an  entirely  different  character  and  de- 
gree ;  and  that  it  is  not  possible,  by  any  indulgence  of  special 
pleading,  to  show,  by  any  averments,  that  they  are  one  and  the 
same  offence ;  nor  have  the  defendants  averred,  in  their  plea, 
that  the  offences  are  the  same.  Under  the  complaint  in  the 
police  court,  the  merits  of  the  offence,  which  is  charged  in  this 
indictment,  could  not  have  been  tried,  and  they  were  not  in 
jeopardy  for  the  same.  They  could  not  have  been  convicted 
and  punished  for  the  offence  of  stealing  in  the  dwelling-house 
of  William  Fenno,  because,  as  we  shall  see,  the  police  court 
couIgT  not  award  the  punishment  which  the  law  prescribes  for 

>  Rex  V.  Clark,  1  Brod.  &  Bing.  473. 

'  Vandereom  4r  Mboft  Cate,  (1  East,  P.  C.  *'S22,  c  15,  s.  29)  ;  EmdetCt  Cote, 
(9  East  R.  437.) 
*  Act  of  1787,  c.  54,  and  1823,  c.  25,  and  1822,  c,  82. 
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that  offence.  But  further,  to  convict  a  person  of  being  a  pil- 
ferer, it  must  be  proved,  '^  that  on  divers  days  and  times/'  as  the 
offence  is  described  in  the  complaint,  ^'  he  did  pilfer,  steal  and 
carry  away  divers  articles."  His  offence  consists  in  his  charac- 
ter, as  being  of  that  class  of  vagabonds  who  are  denominated 
pilferers,  and  to  convict  them  of  which  it  must  be  proved,  that 
in  three  instances  at  leaat,  they  had  been  guilty  of  petty  lar- 
ceny ;  as  it  is  necessary  to  prove  three  instances  at  least  of  sell- 
ing, to  authorize  the  conviction  of  a  person  as  a  common 
retailer  of  ardent  spirits  without  license.  But  one  larceny  only 
is  charged  in  this  indictment ;  and  proof  of  that  would  not 
have  authorized  Justice  Whitman,  in  the  police  court,  to  con- 
vict the  defendants  as  pilferers.  The  instances  of  larceny  must 
likewise  be  of  such  as  fall  within  the  jurisdiction  of  a  justice 
of  the  peace ;  for  if  he  may  exceed  this  limit,  where  is  he  to 
stop  ?  Now,  I  apprehend,  that  this  is  not  left  to  the  discretion 
of  the  magistrate,  but  is  distinctly  marked  by  positive  regulation. 
One  rule  to  guide  our  judgment  on  this  subject  is  this :  if  the 
court  has  not  the  right  to  inflict  the  whole  punishment  for  the 
offence  which  the  statute  prescribes,  the  cognizance  belongs  to 
another  tribunal ;  because  where  the  punishment  is  left  to  the 
discretion  of  the  court,  it  is  the  duty  of  the  justice  to  exercise 
that  discretion  in  every  case,  and  to  inflict  the  whole  punish- 
ment whenever,  in  his  judgment,  the  offence  requires  it. 

What  is  the  jurisdiction  of  the  police  court  in  criminal  cases? 
By  the  act  of  1821,  c.  109,  creating  the  poUce  court,  ''the  jus- 
tices of  that  court  are  authorized  '  to  take  cognizance  of  all 
crimes,  offences  and  misdemeanors,  whereof  justices  of  the 
peace  may  take  cognizance  by  law,'  and  of  all  offences  which 
may  be  cognizable  by  one  or  more  of  said  justices,  according  to 
the  by-laws,  rules  and  regulations  of  the  city  of  Boston."  By 
the  act  of  1783,  c.  51,  ''Justices  of  the  peace  shall  examine 
into  all  homicides,  murders,  treasons  and  felonies  done  and 
committed  in  their  counties,  and  commit  to  prison  all  persons 
guilty  or  suspected  to  be  guilty  of  manslaughter,  murder,  trea- 
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son  or  other  capital  offence.  And  to  hold  to  bail  all  persons 
guilty  or  suspected  to  be  guilty  of  lesser  offences,  which  are  not 
cognizable  by  a  justice  of  the  peace,  and  shall  take  cognizance 
of  or  examine  into  all  other  crimes,  matters  and  offences,  which 
by  particular  laws  are  put  within  their  jurisdiction.'^  By  the 
second  section  of  the  act  of  1804,  c.  143,  <'  Every  justice  of  the 
peace,  within  his  proper  county,  shall  have  concurrent  jurisdic- 
tion with  the  supreme  judicial  court,  the  courts  of  common 
pleas,  and  the  municipal  court  of  the  city  of  Boston,  of  all  lar- 
cenies, where  the  money,  goods  or  other  article  or  articles  stolen 
shall  not  be  alleged  to  exceed  in  amount  or  value  the  sum  of 
five  dollars."  "  And  any  person  duly  convicted  before  a  justice 
of  the  peace  of  any  larceny,  either  as  principal  or  as  accessory 
before  or  after  the  fact,  shall  be  punished  by  such  fine,  not  ex- 
ceeding five  dollars,  and  Imprisonment  in  the  common  jail  for 
such  term,  not  exceeding  twenty  days,  either  or  both,  as  the 
said  justice,  before  whom  the  conviction  may  be,  shall  sentence 
and  order,  according  to  the  aggravation  of  the  offence."  I  am 
not  aware  that  the  jurisdiction  of  a  justice  of  the  peace  in  cases 
of  larceny  exceeds  these  limits. 

By  the  fifth  section  of  the  same  act  of  1804,  c.  143,  it  is 
enacted,  that  if  any  person  shall  commit  any  larceny  in  any 
dwelling-house,  upon  conviction  of  such  felony  in  the  supreme 
judicial  court,  he  shall  be  punished  by  solitary  imprisonment  for 
a  term  not  exceeding  six  months,  and  by  confinement  after- 
wards to  hard  labor  for  a  term  not  exceeding  five  years  to  be 
ordered  as  aforesaid."  The  act  virtually  excludes  the  juris- 
diction of  a  justice  of  the  peace  over  a  felony  of  this  descrip- 
tion, by  vesting  it  expressly  in  the  supreme  judicial  court. 
It  is  said,  however,  with  truth,  that  the  police  court  had  juris- 
diction of  the  offence  described  in  the  record,  and  for  which 
the  defendants  were  convicted  before  justice  Whitman,  and 
that  therefore  the  judgment  in  that  case  continues  in  full  force. 
But  if  the  plea  is  tp  be  sustained  for  that  cause,  it  would  follow 
that  a  party  might  at  any  time  be  charged  before   the  police 

27 
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court  with  an  ofTence  of  which  he  was  confessedly  innocent,  in 
order  to  try  him  for  one  which  exceeded  its  jurisdiction.  The 
statute  is  not  to  be  evaded  in  this  way.  If  the  justice  bad  not 
the  jurisdiction  directly,  he  cannot  acquire  it  indirectly.  And 
I  may  add  that  the  honor  of  every  court  and  the  safety  of  the 
citizens  consist  essentially  in  a  strict  adherence  to  the  limits  of 
its  authority,  as  prescribed  by  law. 

There  is  another  and  a  still  more  weighty  consideration 
which  applies  to  this  case.  Before  a  party  can  be  convicted  in 
any  court  of  the  offence  of  stealing  in  a  dwelling-house,  which 
supposes  a  great  degree  of  hardihood,  and  affects  him  with  a 
deep  stain  of  guilt,  the  law  has  provided,  in  its  wisdom,  that  the 
offence  shall  be  first  investigated  by  the  grand  jury,  and  that 
the  party  shall  have  a  right  to  a  trial  before  a  jury  of  his  peers. 
If  such  an  offence  has  been  committed,  it  is  due  to  the  public 
justice  that  the  offender  shall  suffer  the  penalty  of  his  trans- 
gression. But  he  is  not  to  be  tried  and  convicted  in  a  summary 
manner,  before  a  justice  of  the  peace  ;  and  no  man  who  is 
charged  with  an  atrocious  crime  is  in  a  situation  to  go  to  trial 
aYid  to  defend  his  innocence  at  the  moment  of  his  arrest.  The 
result  of  my  deliberation  is,  that  it  does  not  appear  from  the  re- 
cord of  the  proceedings  that  the  defendants  have  been  tried  and 
convicted  before  Justice  Whitman,  in  the  police  court,  for  the 
offence  which  is  charged  in  this  indictment ;  and  if  it  is  true 
in  fact  that  they  were  so  tried,  then  the  conviction  was  not  law- 
ful; because  the  police  court  had  not  final  jurisdiction  of  the 
offence,  but  only  an  authority  to  hold  the  parties  charged,  to 
bail  to  answer  at  the  legal  tribunal.'  It  follows  that  the  plea  is 
no  sufficient  bar  to  the  further  prosecution  of  the  indictment. 

The  plea  being  thus  adjudged  to  be  bad,  there  is  no  neces- 
sity to  enter  into  the  investigation  of  the  merits  of  the  replica- 
tion, although  I  am  very  sensible  of  the  great  diligence  and  re- 
search which  the  learned  counsel  have  bestowed  in  their  argu- 

»  Jackion  v.  WiUon,  (17  John.  R.  145)  ;  3  T.  R.  38. 
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ment  on  that  part  of  the  case.  The  demurrer  is  therefore 
overruled,  and  the  defendants  must  be  ordered  to  plead  again 
to  the  indictment* 
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Where  a  wharf  is  extended  below  low  water  mark,  and  into  the  channel  of 
the  tide  waters  of  the  common  wealth,  it  does  not  necessarily  follow  that  it 
is  a  common  nuisance  and  must  be  abated,  but  this  is  the  presumption, 
and  the  defendant  must  show  that  it  is  no  impediment  to  navigation,  or 
detriment  to  the  public. 

If  the  effect  of  such  wharf  is  to  fill  up  the  channel,  or  injuriously  divert  the 
current,  it  is  a  nuisance. 

This  indictment  was  found  by  the  grand  jury,  at  the  No- 
vember term,  A.  D.  1828,  and  was  continued  by  consent  to 
this  term.  It  was  for  a  common  nuisance,  and  contained  two 
counts.  The  charge  in  the  first  was,  that  the  defendants,  ^'  on 
the  ist  of  November,  1828,  did  unlawfully  erect,  in  the  harbor 
of  Boston,  being  a  common  and  public  highway,  and  in  the 
channel  part  and  common  current  of  the  navigable  water  of  the 
said  harbor,  and  beyond  the  line  of  low  water  mark,  a  certain 
wharf  of  wooden  piers,  of  the  length  of  one  hundred  feet,  and 
of  the  breadth  of  twenty  feet,  being  of  such  large  dimensions 
that  the  citizens  of  the  commonwealth  cannot  pass  and  navigate 
with  their  vessels  through  the  harbor,  as  they  were  before  ac- 
customed to  do."  In  the  second  count,  after  setting  forth  that 
the  harbor  of  Boston  is  an  ancient,  and  common  and  public 
highway,  for  all  the  citizens  to  navigate  with  their  vessels,  &c., 
it  charges  that  the  defendants,  "  on  the  1st  of  November,  1828, 


>    Com.  V.  Goddard,  (13  Mass.  R.  457) ;    Com.  v.  Cunningham,  (ib.  259). 
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in  and  upon  the  bed  and  soil  of  the  said  harbor,  where  it  19 
usually  covered  with  water,  and  in  the  stream  channel  and 
navigable  part  of  said  harbor,  near  the  southern  extremity  of 
the  same,  did  unlawfully  place  twenty  piers  of  timber  in  the 
manner  of  a  wharf,  by  reason  whereof  the  navigation  of  the 
said  harbor  is  greatly  obstructed  and  narrowed ;"  both  counts 
concluding,  to  the  common  nuisance  of  all  the  good  citizens  of 
the  commonwealth,  and  against  the  peace,  &c.  The  defend- 
ants severally  pleaJed,  that  they  were  not  guilty. 

Stephen  P.  Fuller,  a  witness  for  the  commonwealth,  testified 
to  the  correctness  of  the  plan  exhibited,  which  had  been  taken 
by  him  under  an  order  of  this  ^  court,  of  the  part  of  the  harbor 
and  channel  where  the  wharf  is  situated,  showing  the  position 
of  the  wharf,  the  depth  of  the  water,  the  free  bridge,  and  other 
local  objects  in  the  vicinity.  He  also  testified  that  the  wharf 
was  built  one  hundred  and  forty-two  feet  into  the  channel,  be- 
yond the  line  of  the  low  water  mark,  and  that  it  was  done  by 
the  defendants,  and  at  their  expense.  The  counsel  for  the 
defendants  insisted  that  the  government  were  bound  to  proceed 
further,  and  to  prove  that  the  wharf  was  a  common  nuisance,  in 
support  of  which  be  read  various  passages  from  Angell  on  Tide 
Waters.  But  the  court  decided  that  the  building  of  a  wharf 
or  other  structure,  into  the  channel,  which  was  a  public  high^ 
way,  was  to  be  considered  prima  facie  as  a  nuisance,  and  that 
the  burden  was  upon  the  defendants  to  show  that  it  was  not 
so  to  be  considered. 

Austin  and  Lemuel  ShaWy  for  the  commonwealth. 
Samuel  Hubbard  and  >S.  D.  Parker,  for  the  defendants. 

Thacher,  J.  This  is  a  charge  against  the  defendants  for  a 
common  nuisance  in  building  a  wharf,  of  one  hundred  feet  in 
length  and  twenty  feet  in  breadth,  into  the  channel  of  the  south 
harbor  of  the  port  of  Boston.  And  it  will  be  convenient  for  me 
to  state  to  you,  in  the  first  place,  the  general  principles  of  law 
which  apply  to  the  case.     Our  ancestors  brought  to  this  country 
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the  common  law  of  England,  which  they  claimed  as  tt^ir  right 
and  inheritance^  and  it  has  continued  to  be  a  part  of  our  law  to 
the  present  time,  so  far  as  it  was  applicable  to  our  situation, 
and  where  it  has  not  been  altered  or  repealed  by  the  constitu- 
tion of  the  commonwealth,  or  by  acts  of  the  legisbture.  By 
that  law  the  sovereign  is  the  owner  of  the  shore,  as  it  is  called, 
which  is  the  ^'  ground  that  is  between  the  ordinary  high  water 
mark  and  low  water  mark,''  as  well  in  ^^  the  shore  of  the  sea 
as  in  the  shore  of  the  arms  of  the  sea,  where  the  sea  flows  and 
reflows,  and  so  far  only  as  the  sea  flows  and  reflows."  (Hale's 
Treatise  De  Jure  Maris.  C.  2,  p.  12,  in  Hargrave's  Tracts.) 
When  it  is  said  that  the  sovereign  is  the  owner  of  the  seashore, 
it  is  meant  that  the- legal  title  is  in  him,  not  for  his  exclusive 
use  and  profit,  but  in  trust  for  the  common  benefit  of  all  his 
subjects.  It  is  therefore  his  duty,  as  well  as  his  right,  to  keep 
the  seashore  free  from  encroachment,  and  not  to  suffer  any  in- 
dividual, on  his  mere  authority,  to  intrude  on  it.  But  sometimes 
the  common  good  of  all  the  subjects  requires  that  bridges 
should  be  erected  across  the  channel  of  a  sea  or  river,  and  that 
wharves  and  other  commercial  accommodations  should  be  pro- 
jected beyond  the  line  of  high  water  mark,  and  even  into  the 
channel,  and  therefore  the  law  leaves  it  to  the  wisdom  of  the 
sovereign,  and  makes  it  his  right  and  duty  to  have  these  con- 
structed. What  in  England  belongs  to  the  king,  in  our  more 
free  and  equal  system  belongs  to  the  people,  whose  will  is  ex- 
pressed and  whose  rights  are  represented  by  the  legislature. 
One  of  the  earliest  acts  of  the  colonial  government  was  to 
grant  to  the  proprietors  of  the  soil  "  adjoining  to  creeks,  coves, 
and  other  places  about  and  upon  salt  water,  where  the  sea  ebbs 
and  flows,  the  right  of  propriety  to  the  low  water  mark,  where 
the  sea  doth  not  ebb  above  a  hundred  rods,  and  not  more 
wheresoever  it  ebbs  further.''  This  was  about  the  year  1681. 
If  a  citizen,  of  his  own  authority  and  without  the  consent  of  the 
legislature,  and  after  so  liberal  a  grant,  shall  infringe  upon  the 
right  of  all  the  other  citizens,  by  extending  his  wharf  beyond 
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the  line  of  low  water,  and  into  the  channel,  to  the  common 
detriment,  it  is  his  own  presumption ;  and  if  the  common- 
wealth, in  the  exercise  of  its  trust,  shall'  eject  the  intruder,  and 
cause  the  nuisance  to  be  abated,  he  must  recollect  that  he  has 
offended  against  a  principle  of  law,  which  is  as  ancient  as  it 
is  reasonable,  and  as  well  known  as  any  other  principle  in  our 
code. 

But  it  does  not  necessarily  follow,  because  the  defendants 
have  extended  their  wharf  beyond  the  line  of  low  water,  and 
into  the  channel,  that  it  is  a  common  nuisance,  and  that  it  must 
be  abated.  Where  it  is  shown  that  a  person  has  intruded  upon 
a  highway  which  is  common  to  all  the  citizens,  and  has  appro-* 
priated  it  to  himself  exclusively,  the  presumption  is,  that  it  is 
a  detriment  to  the  public,  because  it  is  a  diminution  of  their 
privilege  in  the  enjoyment  of  a  common  right.  But  the  pre- 
sumption in  such  case  may  be  repelled  on  the  part  of  the  citi- 
zen, by  showing  that  so  far  from  having  created  a  detriment  to 
the  public,  by  extending  his  wharf  into  the  channel,  or  by  the 
structure  which  he  has  placed  on  the  highway,  he  has  thereby 
in  truth  increased  their  accommodation,  and  not  diminished  it, 
and  therefore  that  he  is  not  liable  to  be  convicted  of  a  nuisance, 
nor  ought  the  wharf  or  other  structure  to  be  removed.  It  is 
true,  he  may  say,  that  this  has  been  placed  on  the  highway, 
and  I  know  any  citizen  may  use  it.  I  can  neither  prevent  him 
from  the  use,  nor  compel  him  to  pay  me  for  the  enjoyment. 
The  government  may  also,  by  its  officer,  enter  upon  it  and 
eject  me  from  the  possession.  But  what  I  have  done  is  not  a 
public  evil  but  a  public  good.  The  law  is  so ;  but  then,  as  it 
is  most  reasonable,  so  I  conceive  it  to  be  incumbent  upon  him 
to  show  this  fact  in  his  defence.  And  this  was  the  course  pur- 
sued in  the  trial  of  the  case  of  the  indictment  against  John 
May,  in  the  supreme  judicial  court  for  this  county,  in  March, 
1803,  for  a  nuisance  in  extending  Union  wharf,  at  the  north 
part  of  this  city,  into  the  channel.  It  was  a  case  of  great  in- 
terest, and  the  trial  occupied  several  days.     The  most  eminent 
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counsel  were  engaged  on  both  sides,  and  the  trial  was  before 
five  of  the  seven  judges  who  at  that  time  composed  the  court. 
In  the  trial  of  this  case,  in  which  there  was  a  full  discussion  of 
the  law,  the  greatest  question  was,  whether  it  was  competent 
for  the  defendant  to  show,  in  his  defence,  that  the  extension 
complained  of  was  a  public  benefit.  It  was  not  intimated  that 
the  government  was  bound  to  go  further,  in  the  first  instance, 
than  to  prove  that  the  wharf  was  built  below  the  line  of  low 
water  mark,  and  that  it  extended  into  the  channel. 

''  If  any  one,"  says  Abbot,  Ch.  J.,  in  the  trial  of  the  case  of 
the  Kingy.  Grosvenor,  (2  Starkie  R.  510),  indicted  for  a  nui- 
sance, in  erecting  a  wharf  on  the  river  Thames,  to  the  injury  of 
the  navigation  of  that  river,  '^  undertakes  to  make  a  change  in 
a  public  highway,  without  resorting,  in  the  first  instance,  to  the 
proper  tribunal,  which  has  tiie  power  to  decide  whether  the 
change  will  operate  to  the  prejudice  of  the  public,  he  incurs  the 
burden  of  proving,  that  what  he  does  is  not  a  nuisance  to  the 
public.  Much  evidence  has  been  adduced  on  the  part  of  the 
defendants,  for  the  purpose  of  showing  that  the  alteration 
affords  greater  facility  and  convenience  for  loading  and  unload- 
ing ;  but  the  question  is,  not  whether  any  private  advantage  has 
resulted  from  the  alteration  to  any  particular  individuals,  but 
whether  the  convenience  of  the  public  at  large,  or  that  portion 
of  it  which  is  interested  in  the  navigation  of  the  river  Thames, 
has  been  affected  or  diminished  by  this  alteration.  The  public 
have  a  right  to  all  the  convenience  which  the  former  state  of 
the  river  afforded,  unless  by  the  change  some  greater  degree  of 
convenience  is  rendered." 

It  is  the  right  and  duty  of  the  government,  to  preserve  the 
highways  from  obstruction  both  by  land  and  water,  since  both 
are  of  the  highest,  moment,  the  one  for  the  navigation  of  boats 
and  vessels,  the  other  for  land  carriages.  The  port  or  harbor 
is  free  for  all,  whether  citizens  or  strangers,  to  navigate,  and 
ought  to  be  preserved  from  impediments  and  nuisances,  which 
would  hinder  and  annoy  the  access,  stay,  or  departure  of  ves- 
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lels.     It  is  not  necessary  to  dilate  on  the  importance  of  the 
harbor  to  a  place  whose  inhabitants  are  dependent  on  commerce 
for  their  subsistence.     Destroy  the  harbor  and  you  will  soon 
make  the  city  desolate.     Indeed,  so  careful  is  the  law  of  the 
freedom  and  security  of  the  highway,  both  on  land  and  water, 
that  any  person  may,  upon  his  own  authority,  lawfully  remove 
by  force  a  common  nuisance.     '^  Any  man,"  says  Ijord  Hale, 
'^  may  justify  the  removal  of  a  common  nuisance,  either  on 
land  or  water,  because  every  man  is  concerned  in  it"  *     The 
public  may  not  be  subjected  to  the  inconvenience  and  delay  of 
a  long  litigation ;  for  the  law  in  this  matter  departs  from  its 
usual  severity,  which  forbids  resorting  to  violence  in  most  cases 
of  civil  wrong.     For,  suppose  a  man  should  place  his  cart  in 
the  middle  of  State  street,  or  should,  upon  his  own  claim  of 
right,  throw  a  bridge  across  the  channel  from  Union  wharf  to 
Chelsea  beach,  and  so  destroy  the  highway  for  the  purpose  of 
the  passage  of  vessels  to  Charlestown,  and  to  the  western  and 
northern  parts  of  this  city  ;  it  would  not,  I  think,  be  tolerated 
for  a  day.     But  those  who,  by  force  remove  a  nuisance,  act 
upon  their  own  responsibility,  and  no  one  should  resort  to  this 
forcible  mode  of  redressing  a  nuisance,  but  where  the  right  is 
clear  and  the  necessity  is  urgent.     ^<  Because,"  says  Lord  Hale, 
'^  this  many  times  occasions  tumults  and  disorders ;  the  best  way 
to  reform  public  nuisances  is  by  the  ordinary  courts  of  justice."' 
The  object  of  the  present  indictment  is  to  preserve  the  safety 
of  our  harbor,  and  to  protect  the  public  in  the  full  enjoyment  of 
what  they  are  by  law  and  of  common  right  entitled  to,  a  free 
and  unobstructed  navigation ;  and  if  you  should  finally  decide, 
that  the  defendants  are  guilty,  you  must  further  say,  what  part 
of  the  wharf  is  to  be  considered  as  a  nuisance,  that  the  court 
may  know  what  judgment  to  render  on  the  verdict. 

1.  It  seems  not  to  have  been  contested  by  the  counsel  for  the 
defendants,  that  the  wharf  is  erected  on  the  channel  of  the 

>  Hale*8  Treatise  De  Jure  Maris,  87.  '  Ibid. 
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harbor,  which  is,  and  ever  has  been,  from  the  settlement  of  the 
country,  common  to  ships,  vessels,  and  boats  of  all  sizes,  to 
enter,  remain  and  leave  at  pleasure,  whether  belonging  to  cit- 
izens or  strangers.  It  is  this  right  of  common  use  which  con* 
stitutes  it  a  highway.  <*  As  the  common  highways  on  the  land 
are  for  the  common  land  passage,  so  rivers,  whether  fresh  or  salt, 
that  are  for  common  passage,  and  ports  and  harbors  are  high- 
ways by  water."  If  a  person  intrudes  on  the  property  of  the 
public,  it  is  a  fwrpresiurey  and  the  people  may  enter  upon  the 
same  by  the  proper  officer  of  the  government,  and  repossess 
themselves  of  it.  This  is  in  the  nature  of  a  civil  remedy.  But 
an  intrusion  into,  or  an  occupying  of  the  public  highway,  which 
straitens  or  incommodes  the  public  in  the  enjoyment  of  a  com- 
mon right,  as  that  of  passing,  is  a  common  nuisance.  It  may 
sometimes  be  very  convenient,  that  a  tent  should  be  placed  in 
the  street,  for  passengers  to  rest  in,  or  to  refresh  themselves  ; 
but  it  is  a  nuisance,  for  if  every  one  should  pitch  a  tent  there 
likewise,  it  would  destroy  the  street.  So  if  every  citizen  should 
build  into  the  channel,  it  would  destroy  the  channel,  and,  there- 
fore, although  one  wharf  extended  into  the  channel  might  be  a 
convenience,  yet  if  every  citizen  should  extend  his  wharf  into 
the  channel,  it  would  destroy  it,  and  therefore  it  would  be  a 
common  nuisance.  The  legislature  cannot  authorize  a  common 
nuisance.  But  as  it  is  for  the  good  of  the  public  that  the  bay 
should  be  furnished  with  convenient  wharves  running  into  the 
channel  for  the  accommodation  of  large  vessels,  of  the  con- 
venience and  necessity  of  which  the  legislature  must  judge,  so 
it  belongs  to  them  to  supply  this  necessity  or  convenience,  or  to 
authorize  individuals  to  do  it  at  their  own  charge,  and  to  remu- 
nerate themselves  by  a  charge  for  wharfage,  dockage,  <&c. 

2.  The  defendants  have  not  denied,  by  their  counsel,  that 
they  caused  this  wharf  to  be  erected  ;  not  under  the  authority 
of  an  act  of  the  legislature,  nor  even  with  the  consent  and 
approbation  of  the  city,  but  on  their  own  claim  of  right.  They 
are  in  possession  of  the  upland  under  a  claim  of  propriety. 

28 
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Whether  their  title  to  these  flats  is  absolute  and  under  a  legal 
title,  need  not  give  to  you  any  trouble  to  settle.  The  title  is 
not  in  issue.  No  one  claims  it  against  them  ;  no  better  title  is 
shown ;  and  they  are  at  any  rate  answerable  for  the  nuisance,  if 
you  shall  find  it  to  be  one.  I  have  not  been  able  to  'see  that 
the  goodness  of  their  title  to  the  fiats  and  upland  is  a  material 
point  to  be  settled  in  this  cause. 

3.  On  the  part  of  the  commonwealth,  it  was  first  proved  by 
the  testimony  of  S.  P.  Fuller,  the  surveyor,  that  the  defendants 
have  extended  this  wharf  to  the  distance  of  one  hundred  and 
forty-two  feet  below  the  line  of  low  water  into  the  channel, 
which  is,  at  this  place,  three  hundred  and  fifty  feet  wide.  Here 
the  counsel  for  the  government  rested  their  case  in  the  first 
instance.  If  nothing  more  had  been  shown  on  either  side,  it 
would  have  been  for  you  to  say  whether  such  an  encroachment 
on  the  public  highway  without  necessity,  or  justification,  or 
proof  of  benefit  to  the  public,  was  not  a  common  nuisance.  I 
should  have  felt  bound  to  instruct  you,  that  it  was  an  encroach- 
ment on  the  public  convenience,  and  that  in  the  absence  of  all 
proof  on  the  part  of  the  defendants,  tending  to  show  that  the 
wharf  was  a  benefit  to  the  channel,  you  would  be  bound  to  find 
them  guilty.  The  case  would  have  been  difierent  if  the  com- 
monwealth had  complained  of  a  wharf,  erected  within  or  above 
the  line  of  low  water.  This  would  have  been  within  the  legal 
right  of  the  defendants,  and  the  presumption  would  therefore 
have  been,  that  it  was  no  more  than  they  might  lawfully  do ; 
and  until  it  had  been  shown  by  evidence  that  it  was,  in  fact,  a 
nuisance,  the  defendants  could  not  have  been  required  to  justify 
or  excuse  the  act.  The  defendants  have  gone  into  the  exami- 
nation of  many  witnesses,  and  from  th^r  testimony  they  argue 
that  this  wharf  is  a  common  benefit  to  the  citizens  for  various 
reasons,  namely.  1st.  Because  they  say,  k  furnishes  a  safe  and 
efficient  guide  to  those  who  navigate  that  channel,  bemg  built 
on  a  line  with  the  current,  and  so  facilitating  the  passing  of 
vessels.    2d.  It  furnishes  a  facility  for  those  vessels  which  in- 
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tend  to  pass  through  the  draw  of  the  free  bridge,  because  by 
running  a  warp  from  the  vessel  to  the  wharf,  it  can  get  along 
with  more  safety  and  ease  than  in  any  other  way.    3d.  It  will 
save  time,  in  moderate  weather,  to  make  vessels  fast  to  this 
wharf  instead  of  dropping  an  anchor,  which  they  would  other- 
wise be  obliged  to  do.    4th.  In  returning  through  the  draw 
from  the  more  southerly  wharves,  vessels  are  furnished  with  a 
great  convenience  by  running  a  line  to  this  wharf,  so  as  not  to 
come  to  anchor  or  stand  in  the  way  of  other  vessels  following 
them  through  the  draw.     5th.  It  is  a  convenience  for  vessels  to 
lie  at  this  wharf  waiting  for  a  wind,  rather  than  attach  them- 
selves to  the  buoy,  where  they  are  apt  to  run  foul  of  each  other. 
6th.  This  wharf  protects  vessels  lying  at  it  in  a  north-east 
storm,  and  furnishes  a  necessary  protection  to  the  bridge.    The 
counsel  for  the  defendants  insisted  that  the  wharf  did  not  nar- 
row the  channel  so  much  as  was  pretended,  or  divert  the  cur- 
rent into  a  new  direction,  and  they  argued,  that  if  the  wharf 
was  away^  a  succession  of  buoys  would  be  required  to  direct 
the  passing  of  vessels  ;  and  that  the  space  was  not  wanted  for 
vessels,  as  the  water  was  not  of  sufficient  depth  to  permit  them 
to  pass  over  it,  or  to  come  to  anchor.    But  the  counsel  for  the 
commonwealth)  after  displaying  the  importance  of  the  harbor 
and  navigation  to  the  prosperity  of  the  city,  how  much  it  de- 
pended on  the  coasting  trade,  and  how  necessary  it  was  to  keep 
this  channel  free  for  the  passing  of  vessels  to  and  from  the 
wharves  at  the  south  of  the  city,  insisted  that  this  wharf  is  an 
encroachment  on  the  public  highway,  and  that  by  law  the  de- 
fendants were  bound  to  show  that  it  did  not  injure  any  one, 
and  that  it  was  a  decided  benefit  to  the  navigation.     It  is  un- 
doubtedly true,  as  the  learned  counsel  has  urged,  that  to 
straiten  a  public  highway  is  always  an  inconvenience,  and 
that  you  are  bound  not  to  allow  it  on  possible  ground  of  specu- 
lative advantage.    It  is  for  you,  however,  to  determine,  whether 
the  whole  space  which  hature  has  assigned  to  the  channel  in 
this  quarter,  is  not  wanted  for  vessels  to  come  to  and  lie  at 
anchor. 
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It  is  contendedy  by  the  counsel  for  the  commonwealth,  that  it 
has  been  made  clear  by  the  testimony  of  the  witnesses,  that  the 
depth  of  water  is  lessening  in  our  harljor,  and  that  every  new 
wharf  has  a  tendency  to  increase  that  effect.  And  further,  that 
the  erecting  of  this  wharf  has  caused  a  prejudice  to  the  channel, 
by  giving  a  new  and  more  southern  direction  to  the  current 

They  have  argued,  that  although  it  may  be  convenient  in 
some  cases  for  vessels  passing  this  wharf,  to  make  use  of  it  for 
towing  and  warping  by  it,  so  as  to  approach  the  draw  of  the 
bridge  in  that  way ;  yet,  that  no  such  right  as  that  of  towing 
exists,  and  that  the  defendants  may  exclude  individuals  from 
making  that  use  of  it.  I  am  of  opinion,  as  to  this  point,  that  if 
an  individual  erects  a  wharf  upon  the  highway,  he  cannot  ex- 
clude any  of  the  citizens  from  going  upon  it,  and  using  it,  as  if 
it  were  in  its  natural  state.  The  improvements  made  upon  it 
by  individuals  do  not  change  it  from  public  to  private  property. 
But  I  do  not  consider  that  the  citizens  may  freely,  and  without 
the  consent  of  the  proprietor,  enter  upon  a  wharf,  which  is 
erected  within  the  line  of  low  water,  for  tlie  purpose  of  towing 
their  vessels,  or  for  any  other.  In  this  case,  the  proprietor 
would  have  right  to  insist  on  compensation  for  the  use  made  of 
his  estate :  but  one  who  has  intruded  upon  the  public  highway, 
may  not  only  not  claim  any  compensation  for  such  use  made  of 
his  improvement,  but  any  citizen  may  rightfully  abate  the  en- 
croachment, and  the  officer  of  the  government  may  enter  upon 
it,  and  reinstate  the  public  in  its  rights.' 

That  you  may  settle  the  facts  in  this  case  with  intelligence, 
you  must  examine  impartially  the  testimony  of  the  witnesses  on 
both  sides.  They  are  numerous,  thirty-five  having  been  exam- 
ined for  the  defendants,  and  thirteen  for  the  commonwealth.  It 
is  your  peculiar  province  to  decide  whether  they  were  honest, 
intelligent  and  independent  witnesses ;  to  compare  the  degree 
of  knowledge  which .  they  severally  possess,  and  to  ascertain 
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whether  it  was  the  fruit  of  experience  and  observation,  or  de- 
rived from  the  information  of^  others.  The  witnesses,  on  both 
rides,  consisted  of  masters  of  coasting  vessels  and  lightermen 
who  had  navigated  this  channel,  and  of  experienced  navigators 
and  pilots,  and  of  other  citizens,  who  did  business  in  the  vicin- 
ity of  the  wharf,  or  whose  course  of  duty  had  called  them  fre- 
quently to  that  quarter.  Most  of  them  were  acquainted  with  the 
harbor,  and  qualified  to  form  a  judicious  opinion  of  the  effect 
of  this  wharf  upon  the  southern  channel.  (Here  the  judge  read 
the  testimony  of  each  6f  the  witnesses  from  his  minutes.)  Now 
it  may  undoubtedly  be  true,  that  this  wharf  may  occasionally 
have  been  useful  to  vessels  passing  through  the  channel  in  that 
quarter,  and  yet,  if  all  the  purposes  for  navigating  vessels  there 
can  be  effected  by  a  buoy,  which  is  movable  and  causes  no 
obstruction,  then  the  necessity  for  this  permanent  wharf  thrown 
into  the  channel  is  removed,  and  it  will  cease  to  be  a  benefit. 
If  the  effect  of  building  a  wharf  into  a  channel  will  be,  in  the 
course  of  time,  to  injure  and  destroy  the  channel  here,  by  les- 
sening the  depth  of  the  water,  or  by  giving  a  new  and  injurious 
coarse  to  the  current ;  and  if  such  injurious  effects  will  in  your 
opinion  exceed  the  benefit  to  navigation,  you  must,  in  that  case, 
declare  it  to  be  a  common  nuisance.  If  the  defendants  have 
left  it  doubtful  in  your  minds  whether  this  structure  is  a  decided 
benefit  to  the  navigation,  they  have  failed  in  their  defence. 
Finally,  you  are  witnesses  sworn  to  decide  what  you  believe  to 
be  true  from  all  the  testimony ;  and  you  are  to  apply  to  the 
case  a  sound  and  impartial  judgment,  not  failing  to  exercise  that 
common  sense  which  is  the  effect  of  your  own  experience  in 
such  matters,  and  without  which  the  deepest  research  into  books 
will  fiiil  of  the  truth. 

The  jury  found  the  defendants  guilty,  and  declared  so  much 
of  said  wharf  a  nuisance  as  was  contained  in  a  triangular  piece 
marked  upon  the  plan,  and  not  guilty  as  to  the  residue. 


222  THACHER'S  CRIMINAL  CASES. 

■       -  -     !■- - . 

Commonwealth  v.  Twombly. 


JANUARY   TERM,   1830. 

Commonwealth  v.  Martin  Luther  Twombly. 

Under  the  acts  of  1783  and  1794,  the  police  court  of  the  city  of  Boston  has 
jurisdiction  of  the  offence  of  a  riot,  connected  with  an  assault  not  of  an 
aggravated  character. 

Thacher,  J.  In  this  indictment  it  is  charged  against  the 
defendant,  that  he,  on  the  second  day  of  November,  1829,  at 
Boston,  with  force  and  arms,  together  with  divers  other  persons 
more  than  ten,  whose  names  are  to  the  jurors  unknown,  riot- 
ously, routously  and  tumultuously  assembled  and  gathered  to- 
gether, armed  with  large  sticks  and  clubs  to  disturb  the  peace 
of  said  commonwealth,  and  being  so  assembled  and  gathered 
together,  passed  through  divers  streets  and  highways  in  said 
city  to  the  terror  and  alarm  of  all  the  good  citizens  there  being, 
inhabiting  and  passing,  and  then  and  there  the  glass  in  a  win- 
dow of  the  dwelling-house  of  one  James  Sherman  there  situate, 
and  the  wooden  frame  of  said  window  riotously,  routously  and 
tumultuously  did  break  and  destroy,  and  in  and  upon  one  Caro- 
line Sherman,  in  the  peace  of  said  commonwealth,  within  said 
dwelling-house  being,  did  in  the  same  riotous,  rontons  and  un- 
lawful manner  make  an  assault,  and  with  the  broken  glass  of 
said  window  the  face  of  said  Caroline  did  cut  and  wound,  and 
other  wrongs  and  injuries  then  and  there  riotously,  routously 
and  tumultuously  did,  against  the  peace  of  said  commonwealth. 
To  this  indictment  the  defendant,  after  protesting  that  he  is  not 
guilty,  pleads  that  the  commonwealth  ought  not  further  to 
prosecute  him  in  the  premises,  because  that  at  the  police  court 
of  the  city  of  Boston,  on  the  3d  day  of  November,  1829,  he 
was  brought,  by  virtue  of  a  warrant  issued  on  that  day,  to  an- 
swer to  the  commonwealth  of  Massachusetts,  on  the  complaint 
of  James  Sherman^  of  said  Boston,  trader,  that  he,  said  Twom- 
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biy,  and  one  Marsha]  Page,  of  said  Boston,  laborer,  with  divers 
other  persons,  whose  names  were  unknown  to  the  complainant, 
on  the  2d  day  of  November,  1829,  with  force  and  arms  were 
dangerous  and  disorderly  persons,  and  then  and  there  contriving 
and  intending  to  disturb  the  peace  of  said  commonwealth,  did, 
in  the  hearing  of  divers  peaceable  citizens,  utter  loud  noises 
and  profane  exclamations  in  one  of  the  public  streets,  and  did 
threaten  to  do  great  bodily  injury  to  divers  persons  there  being, 
to  the  great  terror  and  disturbance  of  divers  peaceable  citizens 
in  the  neighborhood  thereof  residing,  passing  and  being.  And 
the  said  Sherman  further  complained  that  said  Twombly  and 
Page,  at  said  Boston,  on  said  2d  day  of  November,  with  divers 
other  persons,  whose  names  were  to  the  complainant  unknown, 
with  force  and  arms  in  and  upon  one  Caroline  Sherman,  in  the 
peace  of  said  commonwealth,  tlien  and  there  being,  did  make 
an  assault,  and  her,  the  said  Carcrfine,  did  then  and  there  beat 
and  illtreat,  and  did  then  and  there  with  great  force  and  vio- 
lence break  in  one  of  the  windows  of  the  dwelling-house  of  the 
complainant,  and  did  then  and  there  threaten  to  tear  down 
and  demolish  the  same  dwelling-house,  and  other  wrongs  and 
injuries  then  and  there  did,  against  the  peace  of  said  common- 
wealth and  the  form  of  the  statute  in  such  case  made  and  provided. 
That  to  this  complaint  the  said  Twombly  pleaded  that  he  was  not 
guilty  ;  that  upon  the  trial  of  the  issue  joined  thereon  he  was 
found  guilty,  and  was  thereupon  sentenced  to  pay  $3  33  as  a 
fuie  to  the  commonwealth,  with  the  costs  of  prosecution,  taxed 
at  $4  77,  and  was  further  ordered  to  recognize  with  sufficient 
surety  in  the  sum  of  $  1 00  for  his  appearance  before  the  then 
next  municipal  court,  of  the  city  of  Boston,  in  December  follow- 
ing, to  answer  to  such  things  as  should  then  and  there  be  ob- 
jected against  him  on  behalf  of  the  said  commonwealth,  and 
that  he  should  in  the  mean  time  keep  the  peace  and  be  of  good 
behavior  towards  all  persons  in  said  commonwealth,  and  espe- 
cially towards  the  said  Sherman,  and  that  he  should  stand 
committed  till  the  sentence  be  performed,  with  which  sentence 
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said  Twombly  complied,  and  makes  profert  of  an  attested  copy 
of  the  record  of  the  said  police  court  in  the  premises.  The 
defendant  proceeds  in  his  said  plea  to  aver,  that  he  was  the 
same  identical  person  named  in  the  said  complaint  of  said  James 
Sherman ;  that  said  James  Sherman  in  the  indictment  men- 
tioned,  was  the  same  person  who  made  the  said  complaint ; 
that  said  Caroline  Sherman  in  the  indictment  mentioned,  is  the 
same  person  who  is  mentioned  in  the  complaint ;  that  the  said 
offence,  in  the  said  indictment  set  forth,  is  the  same  offence 
which  is  alleged  in  the  said  complaint ;  that  the  said  police  court 
had  jurisdiction  of  the  matters  contained  in  the  said  complaint, 
and  had  authority  to  try  him  therefor  and  to  sentence  him ; 
and  that  the  said  judgment,  proceedings  and  sentence  of  said 
police  court  were  lawful,  final  and  conclusive,  and  binding  as 
well  on  said  commonwealth  as  on  him,  said  Twombly.  The 
plea  concludes  with  a  verification,  and  a  prayer  of  judgment 
whether  the  commonwealth  ought  further  to  prosecute  or  molest 
him  on  account  of  the  premises. 

To  this  plea  the  attorney  for  the  commonwealth,  without 
oyer  of  the  said  record  having  been  prayed  for  or  granted,  de« 
murs  generally,  and  the  defendant  has  joined  in  the  demurrer ; 
so  that  it  is  admitted  by  the  pleadings,  that  the  offence  described 
in  the  plea  is  the  same,  for  which  the  defendant  now  stands 
accused  in  this  indictment ;  and  it  will  follow,  that  if  the  police 
court  had  jurisdiction  of  that  offence,  the  defendant  will  be  en- 
titled to  his  discharge  from  the  present  indictment.  For, 
"  whenever  it  is  made  to  appear  substantially  by  the  record  of 
a  trial  that  the  second  prosecution  of  the  same  party  is  for  the 
same  offence,  and  that  on  the  first  prosecution  judgment  has 
been  awarded  and  actually  executed,  the  court  giving  the  first 
judgment  having  jurisdiction  over  the  person  and  the  offence, 
the  second  prosecution  must  be  barred.  For  otherwise  there  is 
no  remedy  to  the  party  who  may  be  exposed  to  two  punwh- 
ments  for  the  same  offence,  contrary  to  the  plainest  principles 
of  the  common  law."     And  Parker,  Ch.  J.,  in  pronouncing  the 
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opinion  of  the  court,  in  the  case  of  the  Commonivealih  v.  Goddardf 
(13  Mass.  R.  455),  citing  from  2  Hawk.  c.  35,  s.  10,  the  law 
there  expressed,  that  ^'  an  acquittal  in  any  court  whatsoever, 
which  has  a  jurisdiction  of  the  case,  is  a  bar  of  any  subsequent 
prosecution  for  the  same  crime,  as  an  acquittal  in  the  highest 
court,"  adds  that  ''  a  fortiori,  should  a  conviction  be  good  in 
such  case."  The  plea  asserts  in  fact,  that  the  offence  charged 
in  the  indictment  is  the  same  which  was  contained  in  the  record 
of  the  police  court.  If  that  fact  had  been  intended  to  be  de- 
nied, oyer  of  the  record  would  have  been  demanded,  and  the 
issue  would  have  been  taken  upon  it,  which  would  be  deter- 
mined by  a  comparison,  if  referred  tp  the  court,  of  both  re- 
cords ;  or  it  might  be  shown  by  other  evidence,  if  referred  to 
the  jury.  If  it  had  been  intended  to  assert  that  the  police 
court  had  exceeded  its  jurisdiction,  because  the  assault  and  bat^ 
tery  complained  of,  was  of  a  high  and  aggravated  kind ;  that 
would  have  been  replied,  and  an  issue  would  have  been  taken 
on  that  fact.  If  it  could  have  been  pretended,  that  the  party 
colluded  with  the  magistrate,  that  fact  also  might  have  been 
replied.  For  ^'  fraud  is  an  extrinsic  collateral  act,  which 
vitiates  the  most  solemn  proceedings  of  courts  of  justice.  Lord 
Coke  says,  it  avoids  all  judicial  acts,  ecclesiastical  or  temporal." 
Lord  C.  J.  De  Grey,  in  the  case  of  the  Duchess  of  Kingston^ 
(20  St.  Trials,  note,  54 1 .)  For  though  a  fraudulent  judgment 
would  be  binding  on  him  who  was  party  to  the  fraud,  it  would 
not  be  binding  on  a  stranger  who,  as  he  cannot  come  in  to  re- 
verse the  judgment,  can  only  allege  the  fraud.  In  the  case  of 
the  CommonvfeaUh  v.  Goddard,  it  is  said  by  the  court,  that 
^4f  the  justice  should,  by  mistake,  proceed  to  punish  an  offence, 
which  from  its  ag£[ravated  nature,  ought  to  be  inquired  into  and 
punished  by  a  higher  tribunal,  it  is  always  in  the  power  of  the 
government,  by  putting  the  jurisdiction  in  issue,  to  avoid  the 
consequences  of  any  mistake,  or  of  any  undue  lenity."  And 
finally,  if  such  formal  defects  exist  in  the  record  of  the  judg- 
ment of  the  police  court,  as  would  render  that  judgment  a  nul- 
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lity,  those  would  have  been  specially  assigned.  For  nothing 
but  a  legal  conviction,  before  a  competent  tribunal,  is  a  bar  to 
a  second  prosecution. 

The  only  question  which  is  presented  by  these  pleadings  is, 
whether  the  police  court  had  jurisdiction  of  the  matter  of  the 
complaint.  I  cannot  doubt  that  if  it  were  apparent  on  the  re- 
cord that  the  jurisdiction  belonged  to  another  tribunal,  it  would 
be  my  duty  to  say  that  the  judgment  was  not  lawful,  and  that  it 
was  no  bar  to  the  indictment.  The  second  count  in  the  com- 
plaint contains  a  charge  against  the  defendant,  that  he  with 
others  committed  an  assault  and  battery  upon  the  person  of 
Caroline  Sherman,  and  also  a  trespass  on  the  dwelling-house  of 
James  Sherman.  It  is  not  charged  in  this  count  that  these  as- 
saults were  done  in  a  riotous  manner ;  and  I  cannot  perceive 
that  the  police  court  had  not  jurisdiction  of  that  offence.  It  is 
not  clear  that  the  first  count  intended  to  charge  a  riot,  but  it 
seems  to  me,  that  the  offence  described,  substantially  amounts 
to  one ;  for  it  alleges  that  the  defendant  and  others  were,  at 
the  time,  dangerous  and  disorderly  persons ;  that  intending  to 
disturb  the  peace,  they,  in  the  hearing  of  divers  peaceable  citi- 
zens, uttered  loud  noises  and  profane  exclamations,  in  one  of 
the  public  streets,  and  did  threaten  to  do  great  bodily  injury  to 
divers  persons  there  being,  to  the  great  terror  and  disturbance 
of  divers  peaceable  citizens  in  the  neighborhood  thereof  residing, 
passing  and  being ;  and  all  against  the  peace  and  the  statute  in 
such  case  made  and  provided.  Now  in  the  language  of  Parker, 
Ch.  J.,  in  the  case  of  the  CommontDeaUh  v.  Cunningham^ 
(13  Mass.  R.  245),  '*  I  cannot  say  from  this  record,  that  the 
justice  had  not  authority,  by  law,  to  try  the  defendant,  and  ac- 
cording to  his  discretion,  upon  the  evidence,  to  acquit  or  con- 
vict him."  The  act  of  1783,  c.  51,  '<  vesting  certain  powers  in 
justices  of  the  peace  in  criminal  cases,"  expressly  authorizes 
every  justice  of  the  peace  within  his  county,  **  to  punish  by 
such  fine,  as  is  by  the  statute  law  of  the  commonwealth  pro- 
vided, all  assaults  and  batteries  that  are  not  of  a  high  and  aggra- 
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vated  nature^  and  to  cause  to  be  stayed  and  arrested  all  affray- 
ers, rioters,  disturbers  and  breakers  of  the  peace,  and  to  bind 
them  by  recognizance  to  appear  at  the  next  supreme  judicial 
court,  or  court  of  general  sessions  of  the  peace.  And  also  to 
require  such  persons  to  find  sureties  for  their  keeping  the  peace 
and  being  of  good  behavior  until  the  sitting  of  the  court  they 
are  to  appear  before,  and  to  commit  such  persons  as  shall  re- 
fuse to  recognize  and  find  such  surety  or  sureties."  They  are 
also  authorized,  in  the  same  section,  "  to  require  sureties  for  the 
good  behavior  of  dangerous  and  disorderly  persons." 

Were  there  no  other  statute  provision  on  this  subject,  it  would 
be  dear  that  a  justice  of  the  peace  could  not  try  and  punish  a 
person  charged  with  the  offence  of  committing  a  riot.  It  would 
be  his  duty  to  bind  the  offender  over  to  a  higher  tribunal,  to 
answer  there  for  the  offence.  But  this  act  contains  no  repeal- 
ing clause,  and  it  left  the  act  of  4  W .  &c  M.,  c.  6,  unrepealed. 
It  seems  also  to  recognize  that  statute  as  being  in  force  ;  as  it  is 
the  one  which  enacted  that  justices  of  the  peace  may  punish 
any  person  that  shall  assault  or  strike  another,  by  a  fine  not  ex- 
ceeding twenty  shillings.  In  order,  however,  to  remove  all 
doubts  on  this  subject,  if  any  existed,  the  legislature  afterwards, 
by  the  act  of  1794,  c.  26,  repealed  the  statute  of  the  4  W.  &  M.,«' 
c.  6,  which  was  passed  in  1692,  but  expressly  reenacted  the  pro- 
visions of  the  sixth  section,  in  language,  however,  more  accom- 
modated to  our  republican  system.  That  act  enacts  *^  that 
every  justice  of  the  peace  within  the  county  for  which  he  may 
be  commissioned,  may  cause  to  be  stayed  and  arrested  all  af- 
frayers, rioters,  disturbers,  or  breakers  of  the  peace,  and  such  as 
shall  ride  or  go  armed  offensively,  to  the  fear  or  terror  of  the  good 
citizens  of  this  commonwealth,  or  such  others  as  may  utter  any 
menaces  or  threatening  speeches,  and  upon  view  of  such  jus- 
tice, confession  of  the  delinquent,  or  other  legal  conviction  of 
any  such  offence,  shall  require  the  offender  to  find  sureties  for 
his  keeping  the  peace,  and  being  of  the  good  behavior ;  and  in 
want  thereof  to  commit  him  to  prison,  until  he  shall  comply  with 
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such  requisition ;  and  may  further  punish  the  breach  of  the 
peace  in  any  person  that  shall  assault  or  strike  another,  by  fine 
to  the  commonwealth^  not  exceeding  twenty  shillings,  and  re- 
quire sureties  as  aforesaid,  or  bind  the  ofiender  to  appear  and 
answer  for  his  ofi*ence  at  the  next  court  of  general  sessions  of 
the  peace,  as  the  nature  or  circumstances  of  the  case  may  re- 
quire." From  the  language  used,!  do  not  perceive  that  the 
last  clause  is  to  be  restrained  in  its  operation  to  the  case  of  as- 
saults on  the  person  of  another.  If  confidence  may  be  reposed 
in  the  discretion  of  a  justice,  in  relation  to  the  punishment  of  an 
assault  and  battery ;  why  not  in  relation  to  other  breaches  of 
the  peace  ?  By  the  expression,  **  or  other  legal  conviction,"  it 
seems  to  be  intended  that  the  persons  brought  forward  as  aflfray- 
ers,  rioters,  disturbers,  or  breakers  of  the  peace,  and  such  as 
shall  ride  or  go  armed  ofiensively  to  the  fear  or  terror  of  the 
peaceable  citizens,  or  such  others  as  may  utter  menaces  or 
threatening  speeches,  shall  be  tried  by  the  justice :  because 
there*  can  be  no  legal  conviction  without  a  trial.  The  circum- 
stances may,  on  such  trial,  appear  to  be  of  a  light  character,  not 
deserving  heavy  punishment,  and  it  may  be  sufficient  for  the 
purposes  of  staying  and  arresting  them,  and  also  of  punishment 
to  require  such  ofienders  to  find  sureties  for  their  good  be- 
havior ;  and  in  want  thereof,  to  commit  them  to  prison  until 
they  shall  comply  with  such  requisition.  If,  however,  the  jus- 
tice should  act  under  a  mistake,  or  with  undue  lenity,  and 
should  proceed  to  punish  an  ofience  of  an  aggravated  nature, 
and  which  ought  to  be  tried  and  punished  by  a  higher  tribunal, 
the  government  may,  according  to  the  opinion  of  the  supreme 
judicial  court,  in  the  case  of  Goddard,  plead  that  fact,  and  so 
put  the  jurisdiction  in  issue.  And  with  still  greater  propriety 
may  it  be  shown,  if  the  justice  colluded  with  the  offender,  to 
defeat  the  just  claims  of  the  law. 

Hence  it  will  follow,  that  if  the  offence  which  is  described  in 
the  first  count  of  the  complaint  before  the  police  court,  amounted 
substantially  to  a  riot,  which  seems  to  me  to  be  evident,  although 
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it  wants  the  term  rioiose^  I  cannot  say  that  it  was  not  within 
the  jurisdiction  of  that  court.  The  defendant  was  charged 
with  others  with  committing  an  assault  and  battery  upon  the  per- 
son of  Caroline  Sherman,  and  with  others  with  being  a  dangerous 
and  disorderly  person,  with  making  loud  noises,  uttering  pro- 
fane exclamations  in  the  public  streets,  and  threatening  speeches 
to  divers  peaceable  persons,  to  their  great  terror,  and  to  the 
great  disturbance  of  the  public  peace.  For  these  offences,  on 
his  trial  and  conviction  before  the  police  court,  he  was  sen- 
tenced to  pay  a  fine  of  three  dollars  and  thirty-three  cents,  with 
costs  of  prosecution,  and  to  give  surety  for  keeping  the  peace, 
and  being  of  the  good  behavior ;  with  which  sentence  he  com- 
plied. And  it  does  not  appear  from  the  pleadings  that  the  as- 
sault was  of  a  high  and  aggravated  nature ;  or  that  the  court 
acting  under  a  mistake  with  undue  lenity,  exceeded  its  jurisdic- 
tion ;  or  that  any  higher  punishment  should  have  been  inflicted* 
It  is  most  desirable  that  every  judicial  tribunal  should  keep 
within  its  own  just  limits,  so  that  all,  moving  in  their  proper 
orbits,  may  produce  general  harmony.  I  cannot  say  that  in  con- 
sidering this  case,  it  has  appeared  to  me  to  be  wholly  free  from 
doubt.  It  depends  on  the  construction  of  statutes,  and  I  can 
easily  see  that  different  minds  might  come  to  different  results. 
But  it  is  certain  that  the  defendant  has  been  once  tried  and 
punished  for  his  offence,  by  a  judicial  tribunal,  acting  undoubt- 
edly with  good  faith,  and  under  a  full  conviction  that  it  had 
right  to  hear  and  determine  the  matter.  Where  a  doubt  may 
exist,  that  must  operate  in  favor  of  the  accused ;  because  it  is 
better  that  a  guilty  man  should  escape  the  full  measure  of  his 
punishment,  than  that  a  plain  principle  of  law  should  be  in- 
fringed. I  am  therefore  bound  in  this  case  to  adjudge,  that  the 
plea  of  the  defendant  is  sufficient,  and  to  overrule  the  demurrer. 
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If,  upon  ft  settleDoent  between  a  lessor  and  a  lessee,  under  which  an  unex- 
pired lease  was  to  be  given  up  by  the  lessor,  upon  the  payment  of  a  sum 
of  money  by  the  lessee,  a  misunderstanding  arose  as  to  the  amount  of 
money,  and  the  lessee  carried  away  the  lease,  the  receipt  for  the  money 
and  the  money  offered  in  payment,  such  taking  was  matter  of  civil  con- 
troversy only. 

Where  a  defendant  has  voluntarily  put  his  character  in  issue,  and  evidence 
for  the  prosecution  has  been  introduced,  the  examination  may  extend  to 
particular  facts. 

This  was  an  indictment  for  larceny.  The  facts  will  appear 
in  the  charge  to  the  jury. 

Ausiiuy  for  the  commonwealth. 

Samuel  Hubbard  and  Charles  P.  Curtis^  for  the  defendant. 

Thacher,  J.  addressed  the  jury  substantially  as  follows :  — 
The  counsel  for  the  parties  having  honorably,  faithfully  and 
eloquently  performed  their  respective  tasks,  it  remains  for  me 
to  commit  the  case  to  you  with  all  the  brevity  and  distinctness 
which  its  nature  and  importance  will  admit.  It  is  your  province 
to  decide  upon  the  facts ;  but  you  are  entitled  to  receive  from 
the  court  such  a  clear  delineation  of  the  law  as  will  make  the 
course  of  your  duty  plain.  The  defendant  is  charged  with  a 
crime,  which,  if  proved  against  him  to  your  satisfaction,  will 
not  only  deprive  him  of  all  standing  as  a  man  and  a  citizen, 
but  subject  him  to  an  infamous  punishment.  While  this  serves 
to  justify  the  almost  unparalleled  efforts  of  his  counsel,  it  makes 
it  the  duty  of  all  concerned  not  to  do  their  work  negligently. 
For  we  are  all  the  ministers  and  servants  of  the  law,  and  must 
follow  where  that  directs,  whether  it  be  for  the  good  or  evil  of 
the  party  on  trial.    The  charge  against  the  prisoner  is,  that  he. 
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on  the  9th  of  February,  1826,  stole  the  sum  of  ninety  dollars 
in  bank  bills,  the  property  of  William  Lovering,  in  his  posses- 
sion, and  in  his  dwelling-house.  It  is  what  is  denominated  in 
law  a  larceny,  and  being  done  in  a  dwelling-house,  it  is  for  that 
cause  of  an  aggravated  character.  This  offence  is  defined  to 
be  '^  the  felonious  taking  of  the  goods  of  another,  without  his 
consent  and  against  his  will,  and  with  intent  to  convert  them 
to  the  use  of  the  taker.''  It  is  not  every  wrongful  taking  of 
the  goods  of  another,  without  his  consent  and  against  his  will, 
and  even  with  the  intent  to  convert  them  to  the  use  of  the 
taker,  that  will  constitute  a  felony.  Because  they  may  be 
taken  under  an  erroneous  supposition  of  right  from  the  true 
owner,  in  which  case,  although  it  would  be  a  trespass,  yet  it 
would  not  be  a  felony  ;  and  although  a  trespass  is  always  in- 
cluded in  a  felony,  yet  it  by  no  means  follows,  that  every  tres- 
pass is  a  felony.  An  officer,  having  a  precept  to  attach  the 
goods  of  A.,  takes  the  property  of  B.,  under  a  belief  that  they 
belong  to  A.  It  is  a  trespass  in  the  officer,  and  the  party 
whose  goods  have  thus  been  taken,  has  his  remedy  against  the 
officer  and  his  employer,  in  a  civil  action.  But  if  an  officer,  or 
any  other  person,  should  knowingly  and  fraudulently  avail  him- 
self of  a  civil  process  to  take  the  goods  of  another,  it  would  be 
a  felony,  because  the  crime  consists  in  the  guilty  intention. 

« It  is  the  mind,"  says  Lord  Hale  (1  H.  P.  C.  508,)  "  that 
makes  the  taking  of  another's  goods  to  be  a  felony,  or  a  bare 
trespass  only,  but  because  the  intention  and  mind  are  secret, 
the  intention  must  be  judged  by  the  circumstances  of  the  fact, 
and  though  these  circumstances  are  various  and  may  sometimes 
deceive,  yet  regularly  and  ordinarily  these  circumstances  fol- 
lowing, direct  in  this  case.  If  A.,  thinking  he  hath  a  title  to  the 
horse  of  B.,  seizeth  it  as  his  own,  this  makes  it  no  felony  but  a 
trespass,  because  there  is  a  pretence ;  but  yet  this  may  be  but  a 
trick  to  color  a  felony,  and  the  ordinary  discovery  of  a  felonious 
intent  is,  if  tlie  party  doth  it  secretly,  or  being  charged  with  the 
goods  denies  it* 
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^'  If  A.  takes  away  the  goods  of  B.  openly,  before  him  or  other 
persons  (otherwise  than  by  apparent  robbery,)  this  carries  with 
it  an  evidence  only  of  a  trespass,  because  done  openly  in -the 
presence  of  the  owner,  or  of  other  persons  that  are  known  to 
the  owner.''  (The  judge  then  referred  to  the,  case  of  Common-- 
toeahh  V.  Weld,  ante,  p.  157.)  In  a  modern  case,  tried  in 
England  before  Bayley,  J.,  the  prisoner  was  convicted  of  steal* 
ing  sundry  articles  of  female  apparel.  He  had  entered  the 
bouse  in  the  night-time,  through  a  window  which  was  open, 
which  belonged  to  a  young  girl  whom  he  had  seduced,  and 
carried  them  to  a  barn,  where  he  and  the  girl  had  been  twice 
before.  The  jury  thought  the  prisoner's  object  was  to  induce 
the  girl  to  go  again  to  the  barn  that  he  might  meet  her  there^ 
but  that  he  did  not  mean  ultimately  to  deprive  her  of  the  pro- 
perty.  And  it  was  held  by  the  twelve  judges  that  the  taking 
was  not  felonious.^  Here  was  a  wrongful  taking,  coupled  with 
a  wicked  intent,  to  induce  the  female  to  commit  an  unlawful 
act.  But  the  intent  not  being,  in  the  opinion  of  the  jury^  ulti- 
mately to  deprive  her  of  the  apparel,  it  was  not  felony. 

These  cases  serve  to  show  that  it  is  the  duty  of  the  jury  to 
look  into  all  the  circumstances,  and  to  form  an  opinion  <^  the 
intent  which  actuated  the  party  at  the  time,  and  whether  it  was 
to  steal.  However  faulty  a  person  may  be,  and  however  he 
may  act  against  law  in  other  respects,  yet  if,  in  the  judgment 
of  reason  and  charity,  he  did  not  mean  to  steal,  or  if  it  bo 
doubtful  in  the  mind  of  a  jury  whether  that  was  his  intent,  it  is 
their  duty  to  acquit  him.  But  you  are  always  to  remember 
that  the  law  is  no  respecter  of  persons ;  and  that  it  is  to  be 
meted  out  to  all  alike,  whether  they  are  rich  or  poor,  whether 
they  stand  before  you  solitary  and  friendless  strangers,  or  whether 
they  are  surrounded  by  an  array  of  anxious  and  powerful  friends. 
In  all  criminal  accusations,  it  is  the  duty  of  the  government  to 
prove  the  guilt  of  the  prisoner.     In  the  present  case,  they  rely 

'  Diekinsorta  Case,  (Rues.  &  Ry.  420.) 
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mainly  on  the  testimony  of  William  Lovering,  from  whose  pos- 
session the  money  is  charged  to  have  been  taken.  But  the  dis- 
tance of  time  since  the  transaction  took  place,  is  a  circumstance 
which  cannot  have  escaped  your  notice.  While  it  leads  to  the 
inquiry,  why  was  not  the  complaint  made  at  an  earlier  day,  it 
is  certainly  most  unfavorable  for  the  elucidation,  of  the  truth. 
Had  the  defendant  taken  to  flight,  and  remained  absent  for 
these  four  years,  to  avoid  a  prosecution  ;  had  the  crime  been 
committed,  but  the  individual  remained  unknown,  till  recent 
circumstances  had  led  to  his  discovery,  it  would  sufSciently  ac- 
count for  the  delay.  But  the  defendant  in  this  case  was  well 
known,  and  it  does  not  appear  that  he  has  absented  himself  for 
this  cause  for  a  day.  Every  fact  was  known  to  Lovering  four 
years  ago,  and  he  had  professional  advice.  If  he  knew  that  the 
defendant  had  stolen  his  money,  he  ought  to  have  prosecuted  him 
then,  and  it  was  an  offence  in  him  to  compound  and  settle  the 
prosecution.  In  the  language  of  the  law,  the  civil  injury  to  the 
party  was  merged  in  the  crime  against  the  state.  This  court 
holds  its  monthly  sessions,  not  only  for  the  convenience  of  the 
public,  to  clear  the  jail,  and  to  mete  out  justice  speedily  to 
ofienders,  but  for  the  safety  of  parties  accused  ;  that  complaints 
may  be  made  soon  after  the  commission  of  offences,  and  that 
they  be  tried  while  the  facts  are  fresh  in  the  memory  of  wit- 
nesses, and  while  they  may  be  supposed  to  be  under  a  pro- 
per impression.  But  the  ends  of  justice  are  in  great  danger  of 
being  defeated  by  unreasonable  delay.  I  may  add,  if  a  party,  in- 
jured by  the  act  of  another,  treats  it  at  the  time  as  a  civil  wrong, 
it  is  fair  to  infer  that  that  was  the  true  character  of  the  transac- 
tion. And  certainly  it  would  be  very  dangerous  to  allow  him, 
after  four  years  have  elapsed,  to  change  his  opinion  and  to  call 
it  a  felony. 

I  do  not  think,  however,  that  it  is  clear  in  this  case  that 
the  prosecution  has  in  any  wise  been  instigated  by  Lovering. 
He  has  but  obeyed  the  law  in  appearing  as  a  witness,  and  it  is 
for  you  to  judge  of  his  sincerity.     But  if  you  find  that  he  is 
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contradicted  by  other  witnesses,  and  has  Yaried  in  his  relation 
of  facts  at  different  times,  the  infirmity  of  memory,  arising  from 
advanced  years  and  a  tender  constitution,  will  probably  induce 
you  to  acquit  him  of  any  intentional  wrong.  But  he  has  related 
the  circumstances  in  a  manner  so  positive,  that  while  full  credit 
may  be  allowed  to  his  sincerity,  it  must  be  apparent  that  he  has 
incurred  great  risk  in  speaking  of  a  distant  transaction  with  so 
much  confidence.  The  circumstances  have  escaped  from  the 
recollection  of  Morse,  Bullard  and  Carter,  who  are  young  men ; 
while  they  are  confidently  remembered  and  repeated  by  Mn 
Lovering.  Lovering  is  confident  that  he  never  consented  to 
discharge  the  lease  till  he  met  Robinson  at  the  corner  of  State 
street  and  Merchants  Row  ;  and  he  denies  that  he  ever  con- 
versed with  Robinson  respecting  the  bonus  of  fifty  dollars,  at 
any  other  place,  or  before  that  time.  He  also  denies  that  he  had 
ever  conversed  with  Robinson  about  any  other  sum.  And  yet 
Caleb  G.  Bascom  testifies,  "  that  Lovering  called  into  the  count- 
ing-room one  day,  and  that  he  and  Robinson  there  made  a 
bargain  to  cancel  the  lease  on  Robinson's  payment  of  the  rent 
to  the  end  of  the  quarter,  and  for  a  bonus  of  a  sum  between 
twenty  and  thirty  dollars."  Now  you  must  weigh  the  testi- 
nK>ny  of  Bascom,  which  he  has  fortified  by  a  voluntary  affidavit, 
in  the  same  scale  of  sound  judgment  with  that  of  Lovering. 
There  is  a  direct  contradiction.  One  or  the  other  has  not 
spoken  the  truth.  It  may  not  be  an  intentional  falsehood. 
But  it  is  of  great  moment ;  for  if  Bascom  has  spoken  the  truth 
in  this  particular,  you  wiH  have  a  key  to  the  conduct  of  the 
defendant  at  Lovering's  house.  If  Robinson  supposed  that  he 
was  to  pay  only  twenty-five  dollars,  and  Lovering  expected  to 
receive  fifty  dollars,  here  was  ground  for  a  dispute  to  arise  be- 
tween the  parties  touching  the  settlement.  It  was  a  common 
case  of  a  contract  broken  ofi*  by  the  misunderstanding  of  the 
parties,  when  they  met  to  settle.  And  in  taking  up  the  money 
and  papers,  under  these  circumstances,  and  carrying  them  off, 
no  felony  was  committed  by  Robinson,  although  there  might 
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have  been  fault  in  the  manner.  Lovering  says  that  Robinson 
was  in  a  great  passion  at  the  time,  and  you  will  hardly  think 
that  he  himself  was  cooL  Lovering  thought  himself  to  be 
right,  and  that  Robinson  was  wholly  wrong  ;  and  it  was  not  a 
time  for  deliberation,  nor  for  charitable  constructions.  And  yet 
if  you  believe  that  there  was  a  controversy  at  that  time  between 
Lovering  and  Robinson,  respecting  the  sum  to  be  paid,  the  idea 
of  a  felony  is  wholly  excluded ;  and  the  act  of  Robinson  in 
taking  the  money  and  papers  was  matter  of  civil  controversy, 
and  not  of  criminal  occupation. 

In  this  connection,  the  testimony  of  William  S.  Whitney  and 
William  G.  Parker  of  the  relation  of  the  transaction  by  Lover- 
ing in  the  store  of  Parker,  in  November  or  December  last,  and 
of  David  Rice,  of  a  similar  relation  to  him  about  the  same  time, 
in  Sea  street,  is  very  material.  Whitney  says  that  Lovering 
did  state  "  that  Robinson  laid  the  money  and  the  key  on  the 
sideboard ;  that  he,  Lovering,  took  it  and  counted  it,  and 
thereupon  said  it  was  not  correct ;  that  it  was  not  the  sum  agreed 
upon.  Robinson  said  it  was ;  upon  which  a  dispute  arose,  and 
Robinson  took  the  money  and  lease,  and  put  them  into  his 
pocket."  In  this  statement  Whitney  is  confirmed  by  William 
6.  Parker,  who  was  Lovering's  tenant,  and  present  at  the  time. 
He  says  that  Lovering  said  ^^  that  he  took  out  the  lease,  Robinson 
put  down  the  money,  Lovering  took  it  and  counted  it,  and  it 
was  short  of  the  price  agreed  upon."  David  Rice  says,  that  in 
the  relation  to  him,  Lovering  stated  '^  that  Robinson  counted 
out  the  money,  Lovering  took  it  and  counted  it,  and  found  it 
twenty-five  dollars  short  of  what  they  had  agreed  upon.  Some 
altercation  took  place  on  the  contradiction  ;  Robinson  grabbed 
the  money,  and  told  him  he  would  not  have  anything  till  he 
got  it  at  the  end  of  a  lawsuit."  Lovering  being  called  a  second 
time,  denied  that  he  had,  in  either  of  these  conversations,  stated 
to  these  witnesses  that  the  money  was  short,  and  that  hence 
arose  the  controversy.  And  yet  here  are  three  witnesses, 
who  swear  directly  and  positively  to  this  most  material  contra- 
diction. 
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It  is  for  you  to  determine  whether  these  witnesses  have  sworn 
to  falsehoods,  or  whether  Lovering's  memory  is  infirm  and  not 
to  be  trusted  in  this  matter.  If  Levering  is  now  correct,  it  will 
follow  that  Robinson,  knowing  that  he  was  to  pay  ninety  dollars, 
actually  counted  it  out ;  that  he  corered  it  with  the  lease,  and 
after  he  had  got  Lovering's  receipt,  he  clandestinely  stole  the 
money.  And  yet,  in  his  subsequent  conduct,  he  treated  the 
afiair  as  a  civil  injury,  and  authorized  Morse  to  settle  it  as  such. 
That  gentleman  also  regarded  it  as  a  civil  injury,  calling  it  at 
the  time, ''  a  quarrelsome  afiair  between  Levering  and  his  ten- 
ant." Upon  the  final  settlement  Levering  was  well  satisfied, 
and  now  says,  "  that  he  then  supposed  there  was  an  end  of  it 
forever."  I  shall  not  advert  to  various  other  discrepancies  in 
the  testimony  which  are  relied  upon  by  the  learned  counsel  in 
their  respective  arguments,  and  which  are  to  be  considered  by 
you  in  making  up  your  verdict.  But  if  the  scales  should  remain 
equally  suspended  in  your  minds,  you  may  then  take  into  con- 
sideration the  testimony  which  the  defendant  has  brought  for- 
ward of  his  general  character  and  standing  as  a  man  and  a 
citizen,  at  the  time  this  crime  is  alleged  to  have  been  committed. 
'^  In  doubtful  cases,"  says  Parsons,  Ch.  J.,  in  the  case  of  the 
Commonwealth Y.  Hardy j  (2  Mass.  R.  317,)  "a  good  general 
character,  clearly  established,  ought  to  have  weight  with  a  jury, 
but  it  ought  not  to  prevail  against  the  positive  testimony  of 
credible  witnesses.  Whenever  the  defendant  chooses  to  call 
witnesses'  to  prove  his  general  character  to  be  good,  the  pros- 
ecutor may  offer  witnesses  to  disprove  their  testimony.  But  it 
is  not  competent  for  the  prosecutor  to  go  into  this  inquiry,  until 
the  defendant  has  voluntarily  put  his  character  in  issue,  and 
in  such  case  there  can  be  no  examination  as  to  particular 
facts."  For  my  own  part,  I  cannot  see  that  any  evidence  tend- 
ing to  show  the  general  character  of  a  defendant  ought  to  be 
excluded.  He  may  say,  I  think  you  have  accused  me  of  a 
crime  which  is  contrary  to  my  character,  and  to  all  the  habits  of 
my  life.     You  say  that  four  years  ago,  I  stole  the  sum  of  ninety 
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dollaVs.  At  that  time  I  was  a  commission  merchant  in  this  city, 
of  fair  standing.  I  had  a  store  of  goods  in  my  possession.  I 
had  the  command  of  thousands  of  dollars,  entrusted  to  my 
care  and  management,  by  a  bank  in  another  state.  I  was  a 
husband,  a  father,  I  was  attached  to  the  society  of  my  wife  and 
children  ;  I  devoted  myself  to  their  improvement  and  happiness. 
I  was  temperate,  industrious,  and  enjoyed  the  conGdence  and 
esteem  of  all  who  knew  me,  and  was  never  before  stained  with 
suspicion.  To  refuse  to  a  party,  at  such  a  moment,  the  advan- 
tage of  his  good  name,  would  be  to  deny  to  him  the  benefit  of 
his  virtues  at  the  most  critical  period  of  his  life,  and  when  they 
would  be  of  more  worth  to  him  than  all  other  human  things. 
Here  then  you  will  consider  the  testimony  respecting  the  de- 
fendant's good  character,  which  Was  detailed  to  you  by  twenty- 
seven  witnesses,  whom  he  called  as  to  that  point. 

But  from  this  is  to  be  deducted  the  testimony  of  Robert  T. 
Paine  and  Samuel  D.  Parker,  as  to  the  impression  which  they 
formed  of  the  general  character  of  the  defendant,  in  relation  to 
the  transaction  between  him  and  the  late  Henry  Hill.  As  it 
fell  from  their  lips  without  objection  to  the  relation  by  the  de- 
fendant's counsel,  it  certainly  bore  hard  upon  his  morals  ;  for  it 
looked  like  an  attempt  on  his  part  to  take  advantage  of  an  old 
man,  and  in  fact,  to  commit  a  downright  fraud.  But  then  you 
will  consider  that  Robinson  did  not  deny,  either  to  Paine  or  to 
Parker,  that  he  had  the  deed,  nor  did  he  pretend  to  either  that 
he  had  paid  the  consideration  of  the  estate.  He  did  not  admit 
the  contract,  as  stated  by  them,  to  be  the  one  which  existed  in 
truth  between  him  and  Henry  Hill.  You  are  to  consider,  also, 
that  that  gentleman  is  dead,  and  that  you  cannot  hear  the  cir- 
cumstances from  him,  from  the  late  Judge  Dawes,  or  from  any 
other  of  the  witnesses  to  the  contract.  And  if  the  testimony 
of  Samuel  S.  Lewis  is  correct,  old  Hill  was  with  Robinson 
afterwards,  negotiating  not  only  respecting  the  reconveyance  of 
this  estate,  but  respecting  the  sale  to  him  of  another.  And  it 
is  very  certain  that  Robinson  continued  to  be  Hill's  tenant  for 
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nine  months  afterwards.  So  that  you  must  weigh  all  things 
discreetly  and  impartially,  and  consider  that  the  great  ends  of 
justice  require  that  no  man  should  be  convicted  of  a  crime  on 
doubtful  circumstances ;  for  thereby  an  innocent  man  might 
perchance  be  convicted.  To  convict  an  innocent  man  of  an 
infamous  crime  would  be  a  stain  on  the  public  justice^  and  a 
blot  upon  the  commonwealth.  Allusion  has  been  made,  by  both 
the  learned  counsel,  in  their  arguments,  to  the  motives  which 
led  to  this  prosecution.  But  if  anything  has  led  to  it  at  this 
period,  other  than  the  essential  interests  of  justice,  let  me  here 
say,  that  this  court  is  not  the  instrument  of  private  malice,  but 
the  minister  of  good  for  all  the  citizens  of  this  community, 
whatever  may  be  their  denomination  in  politics  or  religion.  In- 
dividuals and  parties  are  fleeting ;  they  follow  each  other  in 
succession,  as  one  wave  follows  another ;  but  the  foundations  of 
justice  are  fixed,  and  will  last  as  long  as  the  great  Author  of 
Nature. 

The  jury  rendered  a  verdict  of  acquittal  without  leaving  their 
seats. 


JULY   TERM,   1830. 
Commonwealth  i^.  Moulton  H.  Dockham. 

When  a  misnomer  in  an  indictment  is  pleaded  in  abatement,  it  is  not  a  good 
replication  that  the  defendant  is  the  same  person  mentioned  in  the  indict- 
ment. 

The  defendant  was  indicted,  at  the  May  term,  upon  the 
license  law,  by  the  name  of  Huntoon  M.  Dockham.  To  the 
indictment  he  pleaded  in  abatement  the  misnomer  that  his 
name  was  Moulton  H.  Dockham,  and  that  by  that  name  he 
had  always  been  known  and  called.  To  this  plea  the  counsel 
for  the  commonwealth,  Austin,  replied,  that  he  was  the  same 
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identical  person.  And  to  this  replication  the  defendant  de- 
murred in  law,  and  the  attorney  for  the  commonwealth  joined 
in  the  demarrer,  so  that  the  question  was  upon  the  sufficiency 
of  the  plea. 

Thacher,  J.  The  defendant  must  be  described  in  the  in- 
dictment by  his  christian  name  and  surname,  and  by  his  addi- 
tion. If  there  be  a  doubt  which  one  of  two  names  is  his  real 
surname,  the  second  may  be  added  in  the  indictment  after  an 
alias  dicttu,  (Bro.  Misnom.  47.)  And  if  a  man  is  known  by 
two  names,  that  fact  may  be  replied  to  a  plea  in  abatement  of 
misnomer,  the  plea  saying,  "  that  he  is  as  well  known  by  the 
one  name  as  the  other." 

It  is  true,  that  if  a  man  be  indicted  for  the  robbery  or  mur- 
der of  John  A.  Stiles,  and  acquitted,  and  afterwards  indicted  for 
the  robbery  or  murder  of  John  A.  Nokes,  yet  he  may  plead 
autrefois  acquit,  and  aver  it  to  be  the  same  person,  notwith- 
standing the  variance  in  the  surname ;  for  a  man  may  have 
divers  surnames,  and  he  may  aver,  que  conus  per  Fun  nosme  et 
r autre.  (26  Assiz.  15  Coron.  2  H.  P.  C.  244.)  But  it  is 
not  an  answer  to  a  plea  of  misnomer,  that  he  is  the  same  iden- 
tical person,  because  it  is  the  right  of  the  party  to  be  prosecuted 
by  his  true  name.  If  he  waives  the  defect,  and  answers  to  the 
wrong  name,  he  can  never  afterwards  deny  that  to  be  his  true 
name.  It  will  also  embarrass  him  if  he  should  wish  to  plead 
the  acquittal  or  conviction  to  a  new  indictment.  Therefore  the 
judgment  in  this  case  is,  that  the  defendant's  plea  is  sufficient, 
and  that  the  indictment  be  quashed. 

The  defendant  was  discharged. 
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Commonwealth  v.  Joseph  Francis. 

The  statute  of  1804,  c.  131,  (Rey.  St.  c.  126,)  by  the  term  yessel  does  not 
mean  a  small,  unfinished  boat,  still  in  the  hands  of  the  builder,  and  unfit 
for  use. 

Setting  fire  to  an  unfinished  boat  in  a  shop,  with  intent  to  burn  the  building, 
is  a  misdemeanor  at  common  law,  but  unless  some  permanent  part  of  the 
building  be  burned,  it  does  not  come  under  the  statute  of  1804,  c.  131. 

Under  the  statute  of  1804,  c.  131,  a  yessel  lies  "within  the  body  of  the 
county,"  when  it  lies  in  the  water  which  flows  within  the  county,  and  not 
upon  the  high  seas. 

This  was  an  indictment  for  malicioas  burning.  The  facts  in 
the  case  and  the  points  made  by  counsel,  will  appear  in  the  fol- 
lowing charge  to  the  jury. 

AustiTiy  for  the  commonwealth. 

«S.  D.  Parker  and  T.  Parsons,  for  the  defendant. 

Thacher,  J.  I  stated  to  you,  at  the  adjournment  of  the  court 
on  Saturday  evening,  that  you  were  entitled  to  the  best  assistance 
of  the  court  to  enable  you  to  bring  this  cause  to  a  result  which 
would  reflect  credit  on  the  public  justice.  That  it  should  dave 
excited  great  interest  cannot  be  matter  of  surprise,  when  it  is 
considered  that  the  defendant,  who  has  heretofore  sustained  an 
unblemished  reputation  for  moral  worth,  is  on  trial  before  you 
for  an  offence  which  is  of  a  most  odious  character.  Society 
joins  in  abhorrence  of  the  malicious  incendiary ;  and  it  is  the 
duty  of  all  concerned  in  the  administration  of  the  public  justice, 
and  of  all  good  citizens,  to  use  their  endeavors  to  bring  an 
offender  of  this  description  to  justice.  But  I  think  that  I  need 
not  caution  you  not  to  permit  the  odium  of  an  ofience  to  supply 
the  defect  of  evidence.  You  must  view  the  case  with  the  in- 
tellectual eye,  and  not  through  the  medium  of  the  passions. 
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And  the  only  result  on  which  you  will  be  able  hereafter  to  re- 
flect with  entire  satisfaction  will  be  that  in  which  you  have 
meted  impartial  justice,  both  to  the  individual  who  is  on  trial, 
and  to  the  society  of  which  you  are  members.  A  jury  being 
obliged,  in  the  performance  of  their  duty  in  criminal  cases,  to 
pronounce  a  verdict  both  on  the  law  and  the  fact ;  you  have 
heard  much  from  the  learned  counsel,  respecting  the  nature  of 
the  crime  which  is  charged  in  the  indictment.  On  this  subject, 
which  is  strictly  matter  of  law,  you  will  be  justified  in  your  con- 
sciences to  be  guided  by  the  instructions  of  the  court.  I  shall, 
therefore,  briefly  and  simply  state  to  you  my  opinion. 

It  is  understood  that  the  defendant  is  on  trial  for  one  oflence, 
although  it  is  described  in  the  indictment  in  eight  different 
ways,  each  being  charged  to  be  against  the  peace  of  the  com- 
monwealth, and  the  form  of  the  statute  in  that  case  enacted. 
There  is  nothing  surprising  in  this  number  of  counts.  It  is 
designed  to  meet  the  evidence,  and  to  avoid  the  oppression 
wluch  would  arise  from  several  distinct  trials.  In  the  first  count 
it  is  charged,  that  the  defendant  did  vrilfully  and  maliciously 
bum  a  certain  building  not  belonging  to  himself,  which  was 
occupied  by  Whittemore  <&  Holbrook,  as  a  boat-builder's  shop, 
with  intent  to  injure  and  destroy  their  property.  If  on  a  view 
of  the  evidence,  you  should  believe  that  the  defendant  did 
maliciously  set  fire  to  that  building,  then  you  will  return  a  gen- 
eral verdict  of  guilty ;  because  this  comprehends  every  descrip- 
tion of  the  offence  which  is  contained  in  the  other  counts.  But 
before  you  oan  find  such  a  verdict,  you  must  be  satisfied  from 
the  evidence  that  the  building  was  actually  set  on  fire,  and  that 
at  least  it  was  partially  burnt.  The  oflence  will  be  consum- 
mated if  the  fire  took  effect  on  the  building,  although  it  was 
immediately  extinguished.  If  you  should  not  be  satisfied  that 
the  building  was  burnt,  you  will  then  be  obliged  to  look  for  the 
true  description  of  the  offence  to  the  other  counts  of  the  in- 
dictment 

In  the  second  count,  he  is  charged  with  burning  a  certain 

31 


243  THACHER'S    CRIMINAL    CASES. 

Commonwealth  v.  Francis. 

vessel^  called  a  lap-streaked  boat,  lying  within  the  body  of  this 
county ;  and  in  the  third  count,  the  boat  is  described  as  an 
unfinished  vessel.  I  am  not  satisfied  that  the  boat  in  this  case 
was  a  vessel  within  the  meaning  of  the  statute.  Whether  it 
was  a  vessel  or  not,  is  not  to  depend  on  the  fact  whether  it  had 
been  launched  and  used  for  its  proper  purpose.  But  if  it  was 
only  partially  built,  it  must  be  left  to  your  good  sense  to  say 
whether  it  was  a  vessel  or  not.  I  think,  too,  that  the  legislature 
meant  by  the  expression,  "  lying  within  the  body  of  any  coun- 
ty," that  the  vessel  should  be  lying  in  the  water  which  flows 
within  the  body  of  a  county,  in  distinction  from  one  upon  the 
high  seas,  and  out  of  the  body  of  a  county.  If  this  expression 
was  not  used  for  this  purpose,  it  was  wholly  without  use  ;  be- 
cause all  offences  must  be  proved  to  be  done  within  the  body 
of  the  county,  to  give  jurisdiction  to  the  court  where  the  trial 
is  to  be  had.  But  in  construing  penal  statutes,  all  hard  and 
forced  constructions  are  to  be  avoided.  And  every  doubt  is  to 
be  resolved  most  favorably  for  the  party  on  trial.  And  there- 
fore it  is  my  opinion,  that  by  the  term  "  vessel,"  the  legislature 
did  not  mean  a  small  boat  of  the  description  of  the  one  in  the 
present  case,  in  an  unfinished  state,  which  was  still  in  the  hands 
of  the  builder,  and  wholly  unfit  for  carry  men  or  goods  on  wa- 
ter, or  for  any  purpose  for  which  such  a  vehicle  is  intended. 
'  In  the  fourth,  fifth  and  sixth  counts,  the  defendant  is  charged 
with  maliciously  setting  fire  to  certain  piles  of  lumber  and  wood. 
Now  every  expression  in  a  statute  must  be  taken  in  its  plain 
and  popular  meaning.  And  as  there  has  been  no  evidence  in 
this  case  that  any  piles  of  wood  or  lumber  have  been  set  on 
fire,  I  think  you  will,  of  course,  acquit  the  defendant  on  these 
counts.  The  offence  described  in  the  seventh  and  eighth  counts 
is  briefly  this.  That  the  defendant  wilfully  and  maliciously 
intended  to  bum  the  building  of  one  Ephraim  Snow,  and  for 
that  purpose  wilfully  and  unlawfully  set  fire  to  an  unfinished 
boat  in  the  same,  by  means  of  which  the  building  was  in  great 
danger  of  being  burned.     Maliciously  to  set  fire  to  the  building 


THACHER'S   CRIMINAL    CASES.  243 

Commonwealth  v.  Francis. 

of  another  is  against  the  statute  ;  and  maliciously  to  intend  to 
set  fire  to  the  building  of  another,  and  in  pursuance  of  that 
malicious  and  unlawful  intent  to  apply  fire  to  a  boat  in  the 
same,  or  to  other  combustible  matter,  which  would  be  a  clear 
manifestation  of  such  unlawful  intent,  is  a  misdemeanor  at  com- 
mon law.  We  have  the  authority  of  Lord  Mansfield  and  the 
court  of  King's  Bench,  in  England,  which  has  also  been  recog- 
nized at  law  by  our  supreme  judicial  court,  in  the  case  of  Har- 
rington, (3  Pick.  R.  26.)  Lord  Mansfield  says,  ^'that  the 
intent  may  make  an  act,  innocent  in  itself,  criminal ;  nor  is 
the  completion  of  an  act  criminal  in  itself  necessary  to  consti- 
tute criminality.  Is  it  no  ofience  to  set  fire  to  a  train  of  gun- 
powder, with  intent  to  burn  a  house,  because  by  accident  or  the 
interposition  of  another,  the  mischief  was  prevented  ?  So  long 
as  an  act  rests  in  bare  intention,  it  is  not  punishable  by  our 
laws ;  but  immediately  when  an  act  is  done,  the  law  judges  not 
only  of  the  act  done,  but  of  the  intent  with  which  it  is  done ; 
and  if  it  is  coupled  with  an  unlawful  intent,  though  the  act 
itself  would  otherwise  have  been  innocent,  the  intent  being 
criminal,  the  act  becomes  criminal  and  punishable." 

This  rule  was  applied  to  the  case  of  one  Scofield,  who  was 
indicted  for  maliciously  intending  to  bum  the  house  of  one 
James  Ramsay,  and  in  pursuance  of  that  unlawful  intent,  for 
putting  a  lighted  wax  candle  in  a  closet,  under  and  adjoining 
certain  wooden  stairs  in  the  house,  and  contiguous  to  other 
wooden  buildings,  and  maliciously  placing  about  the  lighted 
wax  candle,  matches,  and  small  pieces  of  wood,  and  other  com- 
bustibles,  with  a  wicked  and  malicious  intention  to  set  fire  to 
said  house.  The  malicious  intent  manifested  by  the  act  of  set- 
ting the  lighted  wax  candle  in  that  situation,  was  decided,  after 
learned  and  full  consideration,  to  be  a  criminal  ofience,  and  he 
was  punished  very  severely  by  fine  and  imprisonment.^  It  has 
been  decided,  that  an  endeavor  to  provoke  another  to  commit 

>  Rex  V.  Scofitld,  (3  Caldecot's  R.  397.) 
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the  misdemeanor  of  sending  a  challenge  to  fight,  is  itself  a  mis* 
demeanor,  particularly  where  such  provocation  was  given  by  a 
libellous  writing,  and  where  the  intent  was  to  do  the  party 
bodily  harm,  and  to  break  the  peace.  (6  East,  461.)  And  it 
is  said  by  Parsons,  Ch.  J.,  in  Commonwealth  v.  Engibury,  (5 
Mass.  R.  108,)  ''that  an  intent  to  commit  a  misdemeanor 
manifested  by  some  overt  act,  is  a  misdemeanor." 

In  the  case  now  on  trial,  if  no  building  was  burned,  if  no 
vessel  lying  within  the  body  of  this  county  was  burned,  and  if 
no  piles  of  lumber  or  wood  within  the  meaning  of  the  statute 
were  burned,  still,  if  you  believe  that  there  was,  on  the  part  of 
the  defendant,  a  malicious  intent  to  burn  the  boat-builders'  shop 
of  Whittemore  &  Holbrook,  which  belonged  to  Snow,  which 
intent  was  manifested  by  setting  fire  to  an  unfinished  boat,  or 
other  combustible  material  within  the  building,  it  was  undoubt- 
edly an  ofience  at  common  law,  and  so  against  the  peace,  al- 
though it  was  not  within  the  statute  ;  and  therefore  you  will  be 
bound,  in  such  case,  to  find  the  defendant  guilty  on  the  seventh 
and  eighth  counts  of  the  indictment,  and  to  acquit  him  of  the 
residue.  This  being  the  law,  you  will  next  inquire,  what 
ofience,  if  any,  has  been  proved  to  have  been  committed,  in  the 
present  instance.  The  testimony  of  Amos  Whittemore,  Samuel 
6.  Holbrook  and  some  others,  goes  to  this  point.  Does  it  ap- 
pear, then,  that  the  building  was  burned  ?  Unless  some  part  of 
the  building  was  burned  which  was  permanently  fixed  to  it, 
and  made  part  of  the  inheritance,  and  which  could  not  law- 
fully be  removed  either  by  the  tenant  or  by  an  executor,  the 
building  cannot  be  said  to  have  been  burned.  As  between 
landlord  and  tenant,  I  have  no  doubt,  that  the  cradle  in  this 
case  might  be  removed  by  the  latter.  The  blocks  on  which  it 
rested  were  nailed  to  the  floor  by  the  tenants,  in  carrying  on 
their  business,  for  a  temporary  purpose,  and  might  be  taken  up 
and  removed  at  their  pleasure.  A  fixture  is  something  perma- 
nently annexed  to  the  freehold,  and  made  part  of  it.  Neither 
tenant  nor  executor  may  remove  it.    If,  in  consequence  of  set- 
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ting  fire  to  this  cradle,  the  floor  of  the  building  had  been  burned 
in  ever  so  slight  degree,  the  offence  would  have  been  consum- 
mated under  the  statute.  But  no  part  of  the  cradle  was  burned, 
only  part  of  the  boat  which  was  fixed  on  it,  and  part  of  the 
frame  or  mould  on  which  the  boat  was  built.  The  fire  did  not 
touch  the  permanent  part  of  the  cradle,  which  was  nailed  to 
the  floor  and  shores;  Bat  it  is  clear  that  the  building  was 
forcibly  entered  in  the  night-time.  Deliberate  preparation  was 
made,  and  the  boat  was  set  on  fire  by  means  of  the  lighted 
lamps.  The  fire  had  made  progress,  part  of  the  frame  was 
burnt,  and  the  boat  screw,  and,  in  all  probabifity  if  not  for  the 
timely  discovery,  the  building  would  have  soon  been  enveloped 
in  flames,  and  no  one  can  say  what  would  have  been  the  extent 
of  the  conflagration.  The  law  infers  that  to  be  the  intent  of 
the  perpetrator  of  a  deed,  which  is  the  natural  and  necessary 
ocmsequence  of  the  deed.  The  destruction  of  the  building  was 
in  this  case  a  natural  and  necessary  consequence.  To  say  that 
the  boat  only  was  intended  to  be  burned  is  so  refined  and 
limited  a  view  of  the  act,  that  it  contradicts  the  plain  dictates 
of  common  sense.  And  therefore,  if  you  believe  the  testimony 
of  the  witnesses,  I  think  you  will  find  no  difficuhy  in  believing, 
also,  that  some  person  must  have  maliciously  set  fire  to  the 
boat  with  the  wicked  intent  to  destroy  the  building. 

The  great  question  in  this  case  is,  whether  this  offence  has 
been  committed  by  the  party  on  trial.  If,  after  a  full,  delib- 
erate, and  candid  examination  of  the  evidence,  you  shall  be- 
lieve in  your  consdences  that  he  did  commit  this  offence,  it  is 
my  duty  to  say  to  you  that  you  are  bound  by  the  oath  which 
you  have  taken,  and  by  your  regard  to  the  country  which  you 
represent,  to  say  so,  notwithstanding  the  iair  and  honorable 
standing  which  the  defendant  has  hitherto  held  in  the  estima- 
tion of  the  conmiunity.  The  hypothesis  on  the  part  of  the 
government  is,  that  the  defendant,  entertaining  for  Whittemore 
and  Holbrook  feelings  of  resentment  for  having  left  his  employ- 
ment and  estabRshed  themselves  as  rival  boat-buildera  on  a 
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>iA^  «iMff^  llie  business  was  formerly  conducted  by  hioiself,  ^ 
(HVCMf^  ttw  lamps  and  gimlets  and  the  sticking  lamp  fw  the 
^pose;  that  being  acquainted  with  the  spot,  and  baving 
vii^wed  it  previously,  he  look  a  favorable  opportunity,  and  bav- 
ii^  entered  the  shop  in  the  night-time  by  force,  he  set  fire  to 
the  boat  by  means  of  the  lighted  lamps ;  that  having  accom- 
plished the  nefarious  deed,  he,  to  avoid  suspicion  and  discovery, 
took  Coombs's  pilot  boat  which  lay  near  to  the  shop  at  the  tiine, 
and  transported  himself  to  the  railway  and  platform  of  Pratt 
and  Gushing  which  was  at  some  distance,  and  was  seen  on  the 
platform  at  half  past  three  o'clock  on  that  morning.  To  sup- 
port this  hypothesis,  no  direct  testimony  is  produced.  The 
deed  was  done  in  the  silence  and  darkness  of  the  nighty  and  in 
the  absence  of  all  eye-witnesses. 

This  is  a  case  of  no  unfrequent  occurrence.  Most  crimes 
are  committed  in  secret :  murder,  forgery,  and  particularly  ar- 
son.  Those  who  are  bent  on  guilt  seek  concealment;  and  if 
no  offender  could  be  convicted  of  a  crime  except  by  the  direct 
testimony  of  an  eye  or  ear-witness,  many  deeds  of  deepest  guilt 
would  be  left  unpunished  by  human  tribunals.  Proof  of  a  fiict 
is  often  of  a  presumptive  nature,  derived  from  circumstances 
more  or  less  numerous,  and  more  or  less  tending  to  convince 
the  mind.  These  circumstances,  when  combined  together,  often 
lead  to  a  clear  and  satisfactory  result.  A  chain  of  circum- 
stances, each  proved  by  eye  or  ear-witnesses,  each  capable  of 
being  contradicted  or  disproved  by  the  party  on  whom  they  are 
brought  to  operate,  all  submitted  to  the  plain  sense  of  a  jury  of 
intelligent  men,  is  often  more  to  be  relied  upon  than  the  direct 
and  positive  assertions  of  a  witness  who  may  not  be  intelligent, 
or  who  may  be  dishonest.  If  one  material  fact  in  the  chain 
fails  in  proof  the  whole  fails.  You  are  also  to  view  all  the  cir- 
cumstances together  from  whence  an  inference  is  asked  to  be 
drawn,  and  inquire  whether,  consistently  with  the  truth  of  the 
whole,  the  party  may  not  be  innocent.  For  if  all  the  circum- 
stances^ though  true,  still  leave  a  reasonable  doubt  of  the  guilt 
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of  the  accused,  he  must  be  acquitted.  It  is  then  your  duty  to 
weigh  and  consider,  and  so  to  come  to  a  result.  The  golden 
rale  is  to  be  applied  to  such  a  case.  You  must  mete  to  the 
party  on  trial  the  same  measure  which  you  would  expect  should 
be  meted  to  you  in  like  circumstances.  It  may  seem  a  wild 
attempt  to  lay  down  any  rule  for  the  proof  of  guilt  by  circum- 
stantial evidence:  all  the  acts  of  the  party,  all  things  that 
explain  or  throw  light  on  those  acts,  all  the  acts  of  others  rela- 
tive to  the  affair,  that  come  to  his  knowledge  and  may  influence 
him,  his  friendships  and  enmities,  his  promises,  his  threats,  the 
truth  of  his  discourses,  the  falsehood  of  his  apologies,  pre- 
tences, and  explanations,  his  looks,  his  speech,  his  silence  where 
he  was  called  to  speak,  everything  which  tends  to  establish 
the  connection  between  all  these  particulars,  every  circum- 
stance precedent,  concomitant  and  subsequent,  —  become  parts 
of  circumstantial  evidence,  and  are  proper  to  be  weighed  by 
a  jury. 

Having  given  to  you  the  rules  of  law,  I  might  here  leave  you 
to  apply  them  to  the  evidence.  But  considering  its  voluminous 
character,  the  time  which  has  elapsed  during  the  trial,  and  since 
it  commenced,  and  the  length  and  perplexity  of  the  arguments 
and  statements  of  the  counsel,  I  think  it  my  duty  to  lay  before 
you,  from  my  minutes,  the  evidence  of  the  witnesses  which  ap- 
ply to  the  several  points  in  the  case.  1.  As  to  the  disposition 
which  the  defendant  entertained  towards  Whittemore  and  Hol- 
brook.  The  latter  served  his  apprenticeship  with  the  defend- 
ant, and  both  had  for  several  years  worked  in  his  employ  as 
journeymen*  They  are  both  said  to  be  excellent  workmen. 
Both  testify,  that  they  had  served  him  so  long,  and  knew  him 
so  well,  that  they  felt  reluctant  to  inform  him  that  they  had 
determined  to  commence  business  for  themselves.  And  yet 
what  is  more  reasonable  and  proper,  than  that  at  their  period  of 
life  and  seeking  their  own  good,  they  should  adopt  this  course  ? 
And  they  well  might,  from  their  character  and, previous  con- 
duct, expect  encouragement  not  only  from  the  defendant,  but 
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from  all  good  citizens.  John  Wade  first  informed  the  defend- 
ant of  the  intention  of  Whittemore  and  Holbrook  to  commence 
business  on  their  own  account  2.  The  next  circumstance  is, 
that  defendant  was  perfectly  acquainted  with  the  location  of  the 
premises,  and  was  seen  by  Wilkinson  near  to  the  spot  the  pre- 
ceding afternoon.  3.  The  discovery  of  the  lamps,  gimlets  and 
sticking  candlestick,  which  were  used  to  set  the  boat  on  fire,  is 
another  circumstance.  The  ownership  of  these  articles  is  justly 
considered  by  the  defendant's  counsel  as  of  great  moment. 
The  lamps,  they  say,  were  the  whole  hinge  of  the  case.  If  you 
do  not  believe  that  these  belonged  to  him,  there  is  no  case. 
As  soon  as  Darracott  saw  these  at  the  spot,  on  the  morning  of 
the  fire,  he  advised  Whittemore  to  go  to  the  hardware  stores  in 
the  city,  and  ascertain  the  purchaser.  And  he  said  to  Whitte- 
more, as  he  did  to  his  friend,  the  defendant,  that  the  man  who 
did  the  deed  would  be  sure  to  be  found  out. 

As  soon  as  suspicion  fell  upon  the  defendant,  the  first  inquiry 
which  was  addressed  to  him  by  Darracott  and  by  his  friend 
and  relative.  Wade,  related  to  these  lamps.  The  government 
say  that  these  lamps  belonged  to  him.  And  if  these  lamps  did 
not  belong  to  him,  and  if  he  did  not  place  them  under  the  boat, 
it  must  be  confessed  that  there  is  in  this  case  a  most  extraordi- 
nary combination  of  circumstances  to  cause  suspicion  to  fall 
on  the  devoted  head  of  an  innocent  man.  That  he  bought 
these  three  lamps  and  four  gimlets  at  the  store  of  Simpkins, 
some  weeks  before,  is  proved  by  the  testimony  of  S.  G.  Eaton. 
The  &ct  of  a  purchase  of  lamps  and  gimlets  like  these,  the 
defendant  admitted  in  conversation  with  Simpkins,  Darracott, 
and  Wade  at  different  times.  Eaton  speaks  confidently  of 
these  very  lamps  from  their  peculiar  construction,  their  rarity, 
and  from  the  time  he  had  observed  them  in  the  store.  His 
testimony  is  confirmed  by  that  of  Simpkins,  Perigon  and  Elliot. 
And  it  derives  strength  from  the  great  reluctance  which  he  dis- 
covered, when  he  was  first  questioned  on  the  subject,  to  name 
the  defendant,  or  to  admit  the  idea  of  his  guilt.     The  non-pro- 
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daction  of  the  lamps  by  the  defendant,  and  his  utter  inability  to 
show  what  had  become  of  them,  tend  to  prove  their  identity. 
Although  several  weeks  had  elapsed  from  the  purchase,  no  one 
of  his  family  ever  saw  them  in  his  house,  and  it  happens  that 
the  only  one  which  was  found  in  his  possession  was  by  his  ap- 
prentice, Gideon  Jennings,  found  in  a  room  over  his  counting 
room,  wrapped  up  in  some  oakum.     For  what  purpose  did  the 
defendant  purchase  these  lamps,  and  what  became  of  them  ? 
The  defendant  does  not  attempt  to  account  for  them.     His 
counsel  say,  that  he  cannot  account  for  them,  and  that  it  is  un- 
reasonable to  expect  it.    But  of  this  you  must  judge.    The 
defendant  admitted  to  Levi  Whitcomb,  that  he  formerly  used 
in  his  shop  such  a  sticking  candlestick  as  was  found  attached 
to  the  boat  at  the  time  the  fire  was  discovered.     4.   Fragments 
of  the  Palladium,  in  which  the  lamps  appeared  to  have  been 
wrapped,  were  found  on  the  spot ;  and  it  is  in  evidence  that 
the  defendant  was  a  subscriber  to  this  newspaper.     5.  The  de- 
fendant was  found  at  Pratt  and  Cushing's  ways  that  morning 
at  half  past  three  o'clock.    And  Coombs's  pilot  boat,  which  had 
been  taken  from  along  the  side  of  Whittemore  <&  Holbrookes 
store,  or  in  a  dock  near  to  it,  was  found  in  the  morning  on  the 
wharf  of  Larkin  Snow,  which  is  near  to  those  ways.    The 
argument  of  the  government  is,  that  a  man  who  had  perp^ 
trated  such  a  deed,  would  choose  to  leave  the  spot  in  the  most 
secret  manner ;   and  that  being  familiarly  acquainted  with  the 
situation,  the  defendant  easily  found  this  boat,  and  availed  him- 
self of  it  for  this  purpose.     6.  Francis  was  not  seen  by  any  one 
in  his  own  house,  or  known  to  leave  it  that  rooming.     It  is  also 
in  evidence,  tliat  after  breakfast,  he  retired  to  his  chamber  to 
rest  after  the  labors  of  the  night  and  morning.    It  is  undoubt- 
edly true,  that  the  defendant  has  accounted  for  his  early  rising 
that  morning.    The  counsel  for  the  government  argue,  that  had 
he  contemplated  the  deed,  he  would  seek  for  a  favorable  op- 
portunity, which  was  furnished  to  him  by  the  absence  of  his 

3d 
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wife  from  home,  and  by  the  fact  that  he  was  obliged  to  rise  at 
an  early  hour  that  morning. 

The  counsel  for  the  defendant  rely  upon  various  topics,  partly 
of  fact  and  partly  of  argument,  to  relieve  him  from  the  conse- 
quences of  this  suspicion.  1.  They  deny  that  the  lamps  and 
gimlets  are  sufficiently  proved  to  authorize  the  belief  that  they 
belonged  to  the  defendant,  and  they  insist  that  there  is  no  wit- 
ness who  testifies  that  he  saw  him  in  possession  of  the  pilot- 
boat.  2.  They  deny  that  he  had  any  motive  to  commit  the 
crime,  or  that  he  was  actuated  by  rivalry,  and  they  insist  that 
he  had  full  employment.  3.  They  contend,  that  the  imple- 
ments used  to  efiect  the  burning  of  the  boat  were  unusual,  and 
that  it  was  absurd  to  suppose  that  he  would  have  taken  those 
lamps  which  he  purchased  at  Simpkins's  store,  for  this  purpose. 
4.  That  he  was  unskilful  in  using  a  boat,  and  that  it  is  utterly 
improbable  that  he  would  have  trusted  himself  in  a  boat  at 
such  time  of  the  night,  and  in  the  dark,  with  nothing  to  guide 
him  but  a  stave.  5.  If  he  had  committed  this  deed,  he  would 
have  retired  to  his  own  house  afterwards,  nor  would  he  have 
admitted  to  any  one,  that  he  had  bought  those  lamps.  6.  The 
appearance  of  one  of  the  lamps  indicates  that  it  had  been 
in  use  before,  and  that  it  was  not  a  new  one.  7.  He  would 
probably  have  afiected  more  disguise  and  concealment  Whereas 
all  his  conduct  denoted  freedom  from  consciousness  of  any  crim- 
inality. 8.  He  made  no  attempt  to  escape.  9.  And  lastly,  his 
excellent  character  is  utterly  inconsistent  with  the  idea  of  his 
guilt. 

It  remains  for  you  to  decide  upon  the  weight  of  the  various 
grounds  of  suspicion,  which  are  proved  in  this  case,  and  which 
rest  upon  the  defendant.  If,  upon  a  candid  and  intelligent 
view  of  the  evidence,  you  beUeve  that  he  committed  this 
ofience,  then  you  must  find  him  guilty,  and  leave  the  testimony 
of  his  former  good  character  to  weigh  in  the  mind  of  the  court, 
in  mitigating  the  sentence  of  the  law.  But  if  the  scales  of 
guilt  and  innocence  are  equally  balanced  in  your  minds,  then 
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you  will  resort  to  the  evidence  of  his  character,  which  has  been 
so  freely  given  in  his  behalf.  In  this  hour  of  trial,  in  the  very 
crisis  of  his  fate,  his  former  good  character  may  be  to  him  of 
inestimable  worth.  It  is  for  you  to  say,  whether  you  believe 
that  such  a  man,  in  such  circumstances  of  life,  and  for  so  slight 
a  temptation,  would  have  committed  a  deed  which  indicates 
the  extreme  of  malice  and  depravity.  If  h^  is  the  guilty  roan 
who  committed  the  deed,  he  will  carry  in  his  breast  <<  the  worm 
which  will  never  die,  the  fire  which  will  never  be  quenched,'' 
whether  you  pronounce  him  innocent  or  guilty.  The  weighty 
responsibility  of  this  case  has  been  devolved  upon  you  by  the 
laws  of  the  land.  If  you  in  your  consciences  believe  him  to  be 
guilty,  let  no  false  tenderness  induce  you  to  swerve  from  the 
obligation  of  your  oath.  But  if  you  doubt  his  being  guilty,  and 
can  pronounce  his  acquittal,  so  as  to  restore  him  to  his  family 
and  to  society,  the  blessing  of  him  who  is  ready  to  perish  will 
surely  come  upon  you. 
The  jury  returned  a  verdict  of  acquittal. 


SEPTEMBER  TERM,   1830. 

CoMBfONWEALTH  V.   JoSIAH   NiGHTINGALE,    APPELLANT. 

The  municipal  court  has  cognizance  of  cases  of  infringement  of  the  hy-laws 

of  the  city  of  Boston. 
When  a  complaint  for  a  breach  of  the  city  by-laws  did  not  set  forth  the 

oidinance  at  length,  ii  was  nevertheless  Atf/c/ to  be  sufficient  in  point  of  form. 
The  city  ordinance,  passed  November  13, 18S6,  for  the  due  regulation  of  the 

market,  is  valid  and  binding  upon  the  citizens  of  the  commonwealth. 
In  a  complaint  under  this  ordinance,  it  is  competent  for  the  jury  to  settle 

from  the  evidence,  whether  the  defendant  resides  in  a  town  in  the  vicinity 

of  Boston. 
When  the  defendant  offered  for  sale  in  the  market,  produce  of  his  own  and 

neighboring  farms,  it  was  held  that  the  jury  were  to  decide  whether  it  was 

intended  as  a  cover  for  selling  produce  not  of  that  description. 

This  was  an  appeal  from  the  judgment  of  the  police  court  of 
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the  city  of  Boston,  rendered  August  11,  1830,  upon  the  com- 
plaint of  Caleb  Hay  ward,  of  said  Boston,  clerk  of  Faneuil  Hall 
Market,  in  which  he  says  that  the  said  Nightingale,  on  the 
same  1 1th  day  of  August,  A.  D.,  1830,  at  Boston  aforesaid, 
with  force  and  arms,  did  with  a  certain  wagon  occupy  a  stand 
in  South  Market  street,  in  said  Boston,  without  the  permission 
of  the  said  Hay  ward,  the  clerk  of  Faneuil  Hall  Market  in  said 
Boston,  for  the  purpose  of  vending  in  said  South  Market  street, 
commodities  not  being  the  produce  of  his  own  &rm  or  of  some 
farm  in  his  neighborhood ;  and  that  the  said  Nightingale  was 
then  and  now  is  an  inhabitant  of  the  town  of  Quincy,  in  the 
county  of  Norfolk,  in  said  commonwealth,  the  said  town  of 
Quincy  being  in  the  vicinity  of  said  city  of  Boston,  and  the 
said  Nightingale  being  then  and  there  ordered  by  the  said 
Hay  ward  to  remove  forthwith  from  said  street  did  not  so  re-  . 
move,  but  refused,  against  the  peace  of  said  commonwealth, 
and  the  forms  of  the  statute  of  said  commonwealth,  and  by-law 
of  said  city,  in  such  case  made  and  provided.  Upon  hia  trial 
in  the  police  court  the  said  Nightingale  was  found  guilty,  and 
sentenced  to  pay  a  fine  of  five  dollars,  and  costs  of  prosecution, 
taxed  at  two  dollars  and  ninety-eig^t  cents.  He  was  tried  in 
this  court,  upon  the.  issue  which  was  joined  in  the  court  below. 
In  support  of  the  complaint  the  attorney  for  the  commonwealth 
read  to  the  jury  the  first  and  eighth  sections  of  the  city  ordinance 
^*  for  the  due  regulation  of  the  market,"  which  was  passed  No- 
vember 13, 1826,  which  were  as  follows,  namely :  }»  " That  the 
limits  of  Faneuil  Hall  Market  shall  be  the  lower  floor  and 
porches  of  the  building  recently  erected,  and  called  Faneuil 
Hall  Market,  and  the  streets  on  each  side  thereof,  called  North 
Market  street,  and  South  Market  street"  8.  ''That  no  in- 
habitant of  the  city  of  Boston,  or  of  any  town  in  the  vicinity 
thereof,  not  ofiering  for  sale  the  produce  of  his  own  farm,  or  of 
some  farm  in  his  neighborhood,  shall  at  any  season  of  the  year, 
without  the  permission  of  the  clerk  of  the  Faneuil  Hall  Market, 
be  suffered  to  occupy  any  stand,  with  cart,  sleigh,  or  otherwise, 
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for  the  purpose  of  vending  commodities  in  either  of  the  streets 
mentioned  in  the  first  section  of  this  ordinance,  and  every  such 
person,  on  being  ordered  so  to  do  by  the  said  clerk,  shall  forth- 
with remove  from  and  out  of  said  streets." 

It  was  admitted  that  Caleb  Hayward  was  derk  of  Faneuil 
Hall  Market,  and  bad  been  in  that  office  for  several  years* 
The  said  Hayward  testified  that  Josiah  Nightingale,  the  appel- 
lant, took  a  stand  in  South  Market  street  on  the  11th  day  of 
August,  1830,  at  sunrise,  with  a  wagon,  and  continued  to  oc- 
cupy the  same  till  eleven  of  the  clock  in  the  forenoon.     He 
offered  for  sale  carcasses  of  mutton  and  lamb,  which  he  disposed 
of  in  the  course  of  that  morning*    The  witness  ordered  the  ap- 
pellant to  leave  the  street,  which  was  within  the  limits  of  the 
market,  as  defined  in  the  first  section  of  the  ordinance,  but  he 
refused  to  remove  from  the  same.    This  was  early  in  that 
morning.    After  the  appeUant  had  occupied  the  stand  for  two 
or  three  hours,  the  witness  again  ordered  him  to  leave  the 
street,  and  told  him,  in  case  of  his  compliance,  no  complaint 
should  be  entered  against  him.     But  the  appellant  again  re- 
fused  to  leave  the  stand.    The  witness  further  testified  that 
the  appellant  lived  in  Quincy  at  the  time,  and  that  on  the  9th 
day  of  the  same  month  of  August  he  was  in  the  market  with 
his  wagon,  offering  for  sale  carcasses  of  mutton,  which  he  said 
he  had  bought  at  the  cattle  market  in  Brighton ;  and  he  said 
further  that  he  had  been  driven  out  of  the  market  once,  and  he 
would  now  see  if  he  was  to  be  driven  also  out  of  the  town. 
Upon  his  cross-examination  the  witness  said,  that  neither  the 
city  government  nor  he  himself  had  established  a  rule  as  to 
what  was  to  be  regarded  the  "  vicinity  "  of  Boston.    Being 
further  asked,  whether  he  had  not  permitted  one  Faxon,  from 
Newton,  and  others,  to  occupy  stands  in  the  market  with  their 
wagons  and  produce,  and  the  questions  being  objected  to  by 
the  attorney  for  the  commonwealth,  the  court  decided  that  the 
question  was  irrelevant,  and  the  witness  was  not  permitted  to 
answer  it    Jeremiah  Nightingale  was  then  called  as  a  witness 
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for  the  prosecution,  and  testified  on  oath,  that  the  appellant, 
his  father,  lived  at  Quincy,  on  his  farm  there,  on  which  is  a 
slaughter-house,  and  that  he  came  to  town  with  the  appellant 
on  that  day.  That  the  appellant  had  in  his  wagon  two  car- 
casses of  mutton  and  five  of  lambs,  that  the  sheep  were  bought 
at  Brighton  some  months  before,  and  had  been  kept  by  him  on 
his  farm  since  that  time,  and  that  the  lambs  were  bought  at 
Hingham  on  the  week  preceding.  Besides  the  mutton  and 
lamb,  the  load  contained  twenty  or  thirty  boxes  of  berries,  of 
diflFerent  sizes,  vaiying  from  one  to  six  quarts  each,  which  ber- 
ries  had  been  picked  on  his  father's  farm.  He  also  had  ten  or 
twelve  pairs  of  chickens,  which  were  raised  partly  on  his  own 
farm,  and  partly  on  farms  in  the  neighborhood.  These  articles 
were  ofifered  for  sale  by  him,  and  sold  with  the  rest  of  the  load. 
As  the  witness  was  driving  to  Boston  on  that  day  with  ina 
father,  the  latter  said  that  he  meant  to  try  the  law. 

Timothy  Fuller ,  for  the  appellant,  insisted,  I.  That  the  com- 
plaint was  defective,  in  that  it  had  not  set  forth  the  by-law,  on 
which  it  was  founded,  at  full  length.  3.  That  the  by-law  was 
void  in  its  own  nature,  in  that  it  was  partial,  and  did  not  operate 
upon  all  the  citizens  of  the  commonwealth  equally  ;  and  because 
it  makes  a  distinction  between  the  citizens  of  Boston  and  its 
vicinity  and  the  inhabitants  of  distant  towns  in  the  common- 
wealth. 3.  That  the  by-law  is  void  for  uncertainty,  in  not 
declaring  what  towns  are  to  be  comprehended  within  the  vicin- 
ity of  Boston.  It  is  also  defective  in  that  it  is  left  to  the  dis- 
cretion of  the  clerk  of  the  market  to  require  the  removal  of 
persons,  whereas  the  by-law  should  have  been  expressed  so  as 
that  every  citizen  might  determine  for  himself.  He  further 
argued,  from  the  testimony,  that  the  appellant  did  not  violate 
the  by-law,  inasmuch  as  his  wagon  contained  at  the  time  the  pro- 
duce of  his  own  farm,  perhaps  to  half  the  value ;  and  he  moved 
the  judge  so  to  direct  the  jury. 

Austin^  for  the  commonwealth. 
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Thacher,  J.9  in  committing  the  case  to  the  jury,  instructed 
them,  I.  That  the  court  was  competent  to  try  the  case,  not- 
withstanding it  was  to  enforce  a  by-law  of  the  city,  to  the  breach 
of  which  a  pecuniary  penalty  was  annexed.  2.  That  the  com- 
plaint was  sufficient  in  point  of  form.  3.  That  the  ordinance 
of  the  city  on  which  it  was  founded,  was  a  good  and  wholesome 
regulation,  and  binding  on  the  citizens,  and  on  all  persons  who 
came  to  the  market  with  their  carts  and  wagons  to  offer  produce 
for  sale.  4.  That  it  was  a  salutary  regulation,  and  not  a 
restraint  of  trade. 

He  further  instructed  the  jury,  that  whether  it  was  matter  of 
law  or  fact,  it  belonged  to  them  to  settle,  from  the  evidence, 
whether  the  appellant  was  an  inhabitant  of  a  town  in  the  vicin- 
ity of  Boston  ;  and  whether  he  came  to  the  market  at  the  time 
stated,  offering  for  sale  the  produce  of  his  own  farm,  or  of  some 
farm  in  his  neighborhood.  That  it  was  true  that  he  might  have 
some  of  the  productions  of  his  own  farm ;  and  yet  if  these 
were  but  a  cover  to  screen  him  from  the  operation  of  the  ordi- 
nance, and  his  intent  was  to  sell  produce  not  of  his  own  farm, 
nor  of  any  farm  in  his  neighborhood,  he  would  be  within  the 
meaning  and  mischief  against  which  the  ordinance  was  intended 
to  guard.  That  it  belonged  to  the  jury  to  consider  all  that  the 
appellant  did  and  all  that  he  said  at  the  time.  Surely  nothing 
that  had  a  tendency  either  to  prove  or  to  disprove  the  issue  was 
to  he  considered  irrelevant  or  to  be  neglected  by  them.  To 
these  several  opinions  and  instructions,  the  counsel  for  the  appel- 
lant excepted  in  point  of  law. 

The  jury  found  the  appellant  guilty,  after  which,  and  before 
judgment,  the  appellant  moved  for  a  new  trial,  and  assigned  the 
following  reasons,  viz. 

1.  Because  the  verdict  was  against  law  and  the  evidence  in 
the  case ;  it  being  proved,  and  not  contradicted  or  denied,  that 
a  large  and  principal  part  of  the  load  brought  by  the  appellant 
to  market  at  the  time,  and  offered  for  sale,  was  the  produce  of 
his  own  farm  and  of  farms  in  his  neighborhood.     2.  Because  it 
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was  proved  that  all  the  load  so  brought  and  offered  for  sale, 
except  what  was  the  produce  of  the  defendant's  farm,  and  of 
his  neighbors  living  in  the  same  town,  and  within  two  miles, 
was  the  produce  of  a  farm  or  farms  about  four  miles  distant 
therefrom,  and  consisted  of  only  five  lambs,  being  a  small  and 
inconsiderable  proportion  of  the  entire  load.  3.  Because  the 
judge  instructed  the  jury  that  the  by-law  on  which  the  com- 
plaint was  founded,  was  sufficiently  certain,  and  that  it  was  not 
necessary  that  any  limit  or  definition  of  the  term  *^  vicinity  of 
Boston,"  as  mentioned  in  said  by-law,  should  be  made.  4. 
Because  the  judge,  among  other  things,  charged  the  jury  that  if 
they  believed  the  defendant  came  to  market  on  the  occasion 
aforesaid,  for  the  purpose  of  selling  the  mutton  or  lamb  con- 
tained in  the  wagon  and  not  the  produce  of  his  own  farm,  or  of 
farms  in  his  neighborhood,  they  ought  to  find  a  verdict  against 
him,  provided  he  lived  in  the  vicinity  of  Boston,  and  took  and 
kept  the  stand  contrary  to  the  direction  of  the  clerk  of  the 
market,  though  it  was  proved  and  not  contradicted,  that  he  also 
offered  for  sale,  and  actually  sold  poultry,  berries  and  mutton, 
the  produce  of  his  own  farm. 

The  appellant  also  moved,  in  arrest  of  judgment,  and  assigned 
the  following  causes,  viz.  1.  Because  the  by-law  relied  upon, 
and  on  which  the  verdict  was  rendered,  was  not  duly  and  legally 
set  forth  in  the  complaint.  2.  Because  the  said  by-law  is  void, 
being  uncertain  and  vague  in  its  language ;  unequal,  and  unjust, 
and  is  restraint  of  trade  and  of  the  rights  and  freedom  of  the 
citizens.  3.  Because  no  offence  or  violation  of  any  law  bind- 
ing on  the  defendant,  is  set  out  in  the  complaint.  4.  Because 
said  complaint  and  by-law,  and  all  the  proceedings  in  the  cause 
are  illegal,  unjust  and  void. 

The  counsel  for  the  appellant  was  heard  upon  these  motions 
on  the  14th  day  of  October,  1830.  The  attorney  for  the  com- 
monwealth did  not  reply.  On  the  8th  day  of  November 
following  the  following  opinion  was  delivered. 

Thacheb,  J.    This  complaint  is  founded  upon  the  first  and 
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eighth  sections  of  an  ordinance  of  this  city  '<  for  the  due  reg- 
ulation of  the  market/'  which  was  passed  November  13th, 
1836.  The  witnesses  testified,  at  the  trial,  that  the  appellant 
did,  on  the  11th  day  of  August,  1830,  with  a  wagon,  occupy  a 
stand  in  South  Market  street,  without  the  permission  of  Caleb 
Hay  ward,  the  clerk  of  Faneuil  Hall  Market,  and  did  there  sell 
mutton  and  Iamb ;  that  he  belonged  to  the  town  of  Quincy  at  the 
time  ;  and  that  being  repeatedly  ordered  by  the  clerk  to  remove 
from  that  street  he  refused  to  do  so.  I  am  not  called  upon,  nor 
is  it  my  duty,  to  discuss  the  policy  of  this  ordinance.  If  it 
was  within  the  authority  of  the  city  government  to  make  it,  it 
18  the  duty  of  this  court  to  enforce  it.  From  a  period  coeval 
with  the  settlement  of  this  city,  there  has  been  established  in  it 
a  public  market.  The  right  to  establish  a  market  lias  not  been 
questioned  in  this  trial ;  and  considering  the  city  as  having  that 
right,  it  follows  that  they  may  establish  such  good  and  whole- 
some regulations  as  shall  be  found  necessary  for  its  good  govern- 
ment; that  all  may  come  to  it  freely,  whether  to  buy  or  to  sell, 
and  that  order  may  prevail  during  the  market  hours.  It  was 
left  to  the  jury  to  settle  at  the  trial,  whether  the  appellant  was 
the  inhabitant  of  a  town  in  the  vicinity  of  Boston,  and  whether 
he  occupied  with  his  wagon,  a  stand  within  the  limits  of  the 
market  for  the  purpose  of  vending  commodities  which  were 
not  the  produce  of  his  own  farm,  or  of  some  farm  in  his  neigh- 
borhood, and  without  the  permission  of  the  clerk  of  the  market. 
The  jury  were  also  instructed,  that  though  a  part  of  his  load 
might  have  consisted  in  the  produce  of  his  own  farm,  or  of 
some  farm  in  bis  neighborhood,  yet  if  they  believed,  from  the 
evidence,  that  the  appellant  came  to  vend  commodities  which 
were  not  the  produce  of  his  own  farm,  or  of  some  farm  in  his 
neighborhood,  and  that  that  portion  of  his  load  which  was  the 
produce  of  his  farm  was  but  a  cover  to  screen  him  from  the 
operation  of  the  law,  and  that  his  intent  was  to  sell  produce  not 
of  his  own  farm,  nor  of  any  farm  in  his  neighborhood,  he 
would  still  be  within  the  meaning  and  mischief  against  which 

33 
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the  ordinance  was  intended  to  guard.  The  counsel  for  the 
appellant,  in  his  argument  upon  the  motions  now  before  the 
court,  has  contended  that  the  question  of  vicinity  was  one  of 
law,  and  not  of  fact ;  and  therefore  that  it  was  incorrect  in  the 
judge  to  leave  that  to  be  settled  by  the  jury.  In  criminal  cases, 
the  jury  are  to  judge  both  of  the  law  and  the  fact ;  but  they  are 
entitled  to  the  opinion  and  advice  of  the  court  in  coming  to  a 
right  result  as  to  both.  The  evidence  of  the  contents  of  the 
load,  and  of  the  declarations  of  the  appellant  at  the  time,  being 
thus  left  to  the  jury,  they,  by  their  verdict  established  the  truth 
of  the  complaint.  I  do  not  say,  that  as  the  evidence  was  bal- 
anced, if  the  jury  had  come  to  a  different  result,  I  should  have 
been  dissatisfied  with  it,  so  far  as  to  wish  to  disturb  their  verdict. 
But  as  it  belonged  to  them  to  weigh  the  evidence,  and  to  estab- 
lish the  truth  or  falsehood  of  the  complaint,  their  verdict  is  so 
far  binding  on  the  court,  that  if  the  complaint  is  sufficient  in 
point  of  form,  and  is  founded  on  a  valid  ordinance,  and  if  the 
trial  has  been  according  to  the  rules  of  law,  I  shall  deem  it  to 
be  my  duty  to  give  effect  to  it  by  affirming  the  judgment  of  the 
court  below. 

The  counsel  for  the  appellant  has  contended,  in  his  argu- 
ment, that  the  complaint  is  essentially  defective  in  form,  in  not 
setting  forth  the  ordinance  extensively,  or  so  much  of  it  at 
least  as  relates  to  this  case.  He  also  insisted  that  it  ought  not 
to  have  been  tried  in  this  court  by  a  judge  and  jurors  who  were 
inhabitants  of  Boston,  and  so  interested  in  the  result  The 
fifth  section  of  the  act  of  1824,  c.  38,  has  placed  prosecutions 
for  violations  of  the  by-laws  and  ordinances  of  the  city  of  Bos- 
ton, on  like  ground,  in  point  of  form,  with  offences  committed 
against  any  general  law  of  the  commonwealth.  All  that  is 
necessary,  in  such  case,  is  to  describe  the  act  done,  "  fully  and 
plainly,  substantially  and  formally,"  according  to  the  letter  and 
spirit  of  the  law,  and  to  conclude  with  averring  that  it  is  against 
the  form  of  the  statute  of  the  commonwealth  in  that  case  made 
and  provided.    The  party  is  to  answer  for  that  act  which  is 
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deemed  to  be  a  safficient  intimation  of  the  law,  against  which 
he  18  sapposed  to  have  offended.  If  the  act  is  prohibited  by 
law,  he  is  presumed  to  know  the  law.  To  simplify  the  forms  of 
proceedings,  and  the  language  of  the  complaint  is  favorable  to 
the  public  justice,  and  surely  not  prejudicial  to  the  party  com- 
plained of.  I  think  that  the  complaint,  in  this  case,  is  according 
to  this  section  of  the  law  of  1824,  c.  28.  The  appellant  is 
charged  with  standing  with  his  cart,  within  the  limits  of  the 
market,  and  without  the  permission  of  the  clerk,  for  the  pur- 
pose of  vending  commodities  of  a  certain  description,  and  for 
refusing  to  quit  the  same  place,  when  ordered  to  do  so  by  the 
clerk ;  and  it  is  averred  to  be  against  the  statute  of  the  com- 
monwealth, and  the  by-law  of  the  city  in  that  case  enacted. 
The  act  prohibited  by  the  ordinance  seems  to  be  the  one  which 
is  set  forth  in  the  complaint.  And  I  am  therefore  of  the  opin- 
ion that  the  complaint  is  sufficient  in  point  of  form. 

As  to  the  right  of  this  court  to  take  cognizance  of  this  case, 
it  has  been  settled  by  the  supreme  judicial  court,  that  in  a  case 
like  the  present,  in  which  the  commonwealth  prosecutes  for  a 
penalty,  arising  under  an  alleged  breach  of  a  by-law  of  this  city, 
the  judge  of  this  court  and  the  jurors  are  the  legal  and  compe- 
tent tribunal  to  hear  and  determine  the  same,  notwithstanding 
they  are  inhabitants  of  Boston.'  The  city  is  not  a  party  to  the 
prosecution,  nor  liable  for  the  costs.  The  inhabitants  have  no 
claim  to  a  dividend  of  the  penalty.  It  cannot  be  denied  that 
the  city,  in  its  corporate  capacity,  and  the  inhabitants  have  an  in- 
terest in  the  observance  of  the  city  laws,  and  that  the  enforce- 
ment of  them  tends  to  the  common  welfare :  but  it  is  that  spe- 
cies of  interest  which  does  not  in  legal  contemplation  disqualify 
from  the  office  of  judgment.  If  the  judge  has  a  direct  interest 
in  the  event,  even  to  ever  so  small  an  amount,  or  if  he  has  pre- 
judged the  case,  he  may  not  sit  in  judgment,  and  it  would  be 
contrary  to  his  duty  to  do  so.     But  no  such  interest  exists  in 

>  CommontotaUh  v.  Worcttttr^  (3  Pick.  462)    lb.  snte,  p.  100. 
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the  present  case ;  and  however  happy  we  should  be,  to  be  re- 
lieved from  the  burden  of  settling  a  contested  controversy,  we 
must  submit  to  our  lot,  and  take  cognizance  of  the  matter.  But 
the  counsel  for  the  appellant  insists,  that  even  if  the  court 
should  decide  that  the  complaint  is  sufficient  in  form,  and  the 
court  should  sustain  the  jurisdiction  of  it,  yet  the  ordinance  on 
which  it  is  founded  is  wanting  in  the  requisites  of  a  law,  to 
make  it  binding  on  the  citizens  as  a  rule  of  conduct.  Hence 
the  duty  is  imposed  upon  us  to  weigh  the  ordinance,  and  to  de- 
termine upon  its  validity.  And  doing  this,  it  must  always  be 
recollected  that  laws  made  for  a  particular  occasion,  must  be 
considered  with  reference  to  that  occasion.  The  object  of  this 
ordinance  was  to  designate  a  spot,  to  which  the  inhabitants  of 
all  the  towns  in  the  commonwealth,  and  even  from  other  states, 
whether  living  in  Boston,  in  its  vicinity,  or  coming  from  the  re- 
motest distance,  might  come  freely  to  the  market,  without  pay- 
ing any  tax  for  the  privilege,  and  to  offer  for  sale  there  the 
produce  of  their  own  farms,  and  of  other  farms  in  their  neigh- 
borhood. Those  who  come  to  the  market  from  places  not  in 
the  vicinity,  but  remote  from  this  city,  are  authorized  to  bring 
any  produce,  whether  of  their  own  farms,  or  derived  from  any 
other  source.  But  this  could  not  be  effected  if  the  inhabitants 
of  Boston  and  its  vicinity,,  taking  advantage  of  their  near  resi- 
dence, should  be  permitted  to  occupy  stands  with  their  carts 
in  this  particular  spot,  for  the  purpose  of  vending  the  produce 
which  they  purchased  from  others,  with  the  intention  of  resell- 
ing the  same  in  the  market  at  a  prolGt.  The  evil  was  sensibly 
felt  before  the  removal  of  the  market  to  its  present  site,  when  it 
was  confined  to  old  Faneuil  Hall  and  Dock  Square.  This  class 
of  venders  were  accustomed,  at  the  earliest  hour  of  the  morning, 
and  even  before  daylight,  to  preoccupy  the  best  stands  in  the 
market  and  Dock  Square,  to  the  exclusion  of  the  country- 
dealer,  compelling  him  to  stand  at  a  distance,  in  places  not 
convenient,  or  to  move  about  the  town  with  his  load ;  thus  pre- 
senting the  most  favorable  opportunity  to  those  who  lived  by 
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forestalling  the  market,  to  buy  the  produce  at  a  low  rate.  The 
remedy  for  this  evil  was  by  a  by-law,  which  was  passed  March 
10,  1817/  which  authorized  the  clerks  of  the  market,  to  whom 
these  persons  were  known,  to  order  them  to  remove,  whenever 
it  was  necessary  in  their  judgment  to  do  so.  Such  removal 
would  not  be  necessary  at  all  times,  but  it  was  necessary  that 
the  clerk  should  at  all  times  have  power  to  order  the  removal. 
It  is  true  that  this  put  a  power  into  the  hands  of  the  clerk 
which  he  might  use  indiscreetly  and  capriciously ;  and  it  has 
been  argued  that  the  exercise  of  this  power  ought  not  to  depend 
on  the  caprice  and  perhaps  partiality  of  the  officer.  But  it  was 
considered  to  be  more  convenient  to  leave  this  matter  to  the 
conduct  of  the  clerk,  under  the  circumstances  of  each  case,  than 
to  make  an  absolute  regulation  prohibiting  all  persons  of  a  cer- 
tain description  from  standing  in  these  streets  at  any  time.  Be- 
cause it  might  be  convenient  at  many,  and  perhaps  at  most 
times,  not  to  order  the  removal ;  just  as  it  is  left  to  the  wharf- 
ingers of  the  different  wharves  in  this  city  to  regulate  the  lying 
of  vessels  at  the  same.  If  any  wharfinger  should  be  guilty  of 
caprice  and  partiality,  it  would  be  for  the  interest  of  the  corpo- 
ration immediately  to  deprive  him  of  his  office.  In  almost 
every  office  some  latitude  of  discretion  is  )eft  to  the  officer, 
in  the  performance  of  his  duty ;  and  it  must  be  presumed,  until 
the  contrary  shall  appear,  that  he  will  exercise  it  prudently,  and 
not  according  to  a  wild  caprice.  We  cannot  presume  anything 
against  the  clerk  of  the  market  in  this  case.  We  are  only  to 
settle  whether  it  has  been  legally  shown  that  the  appellant  has 
committed  an  offence  against  a  binding  ordinance. 

If  a  portion  of  the  market  is  assigned  to  all  the  inhabitants  of 
the  commonwealth,  where  they  may  stand  with  their  carts,  and 
freely  vend  the  produce  of  their  own  farms,  it  is  surely  a  rea- 
sonable and  necessary  regulation  to  provide  against  the  monop- 
oly of  this  station  by  any  one  or  more  persons  :   otherwise  the 

'  See  also  the  by-law  of  the  city  of  Boston,  which  was  passed  on  this  sub- 
ject, Jane  9th,  1813. 
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intention  of  the  city  might  be  frustrated  by  a  few  interested  in^ 
dividaals.  This  regulation  may  not  be  evaded.  Like  other 
laws,  made  for  greater  occasions,  it  is  to  be  observed  in  good 
faith.  I  deem  it,  therefore,  on  considemtion,  correct,  that  it 
was  left  to  the  jury  to  consider  the  intent  of  the  appellant  at 
the  time.  If  he  actually  came  with  his  wagon  to  vend  foreign 
produce,  he  shall  not  be  permitted  to  evade  the  law  because  he 
had  in  his  load  at  the  time  some  few  articles  also  which  were 
the  produce  of  his  own  farm.  And  it  being,  in  my  opinion,  the 
right  of  the  city  to  prescribe  that  a  certain  portion  of  the  mar- 
ket shall  be  free  to  all  the  citizens,  who  come  to  vend  the  pro- 
duce of  their  own  farms,  it  will  follow  that  they  may,  at  any  and 
at  all  times,  exclude  from  this  place  all  other  persons  not  an- 
swering to  this  description.  The  ordinance  has  defined  the 
limits  of  the  market,  and  I  see  no  objection  to  the  taking  of 
part  of  a  broad  and  spacious  highway,  which  was  laid  out  with 
reference  to  the  accommodation  of  the  market,  provided  no  in- 
convenient obstruction  is  thereby  caused  to  the  right  of  pass- 
ing. But  whether  North  and  South  Market  streets  are  public 
highways,  was  not  shown  at  the  trial,  nor  was  the  fact  material 
to  the  issue.  But  by  the  act  of  1809,  c  28,  the  mayor  and 
aldermen  are  empowered  to  appoint  suitable  places  in  the  streets 
or  squares  of  the  city,  in  which  all  wagons,  carts,  sleds,  or  other 
carriages  shall  be  directed  to  stand.*  The  effect  of  the  ordi- 
nance is  not  to  exclude  from  the  market  an  inhabitant  of  Boston 
or  its  vicinity,  from  offering  to  sell  in  the  market  any  produc- 
tions which  are  not  of  his  own  farm ;  but  to  require  him  to  take 
such  other  stand  in  the  market  as  is  assigned  to  him  for  that 
purpose.  If,  for  this  purpose,  it  should  be  necessary  for  him  to 
occupy  a  stall  in  the  market-house,  it  is  undoubtedly  compe- 
tent for  the  city,  who  have  erected  the  building  at  a  great  ex- 
pense, to  require  him  to  pay  a  reasonable  rent  for  the  accom- 
modation.   But  he  is  not  obliged  to  come  to  the  market,  unless 

*  Charter  and  Laws  of  Boston,  64. 
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he  18  satisfied  with  the  terms.  If  the  regulations  should,  how- 
ever, be  so  inconvenient  in  their  operation,  as  to  exclude  or 
discourage  the  inhabitants  of  the  country  from  coming  freely  to 
the  market,  the  city  will  be  the  first  to  feel  the  evil  and  to  find 
a  remedy.  But  if  the  regulations  should  be  generally  oppres- 
sive, either  to  our  own  citizens  or  to  strangers,  there  is  reserved 
to  the  legislature,  by  the  city  charter,  the  right  to  annul  them.' 
Being  of  the  opinion  that  the  complaint  is  sufficient  in  point 
of  form,  that  the  ordinance  is  valid,  and  that  the  verdict  of  the 
jury  has  properly  settled  the  fact,  and  abo  being  further  of 
opinion  that  the  reasons  assigned  in  the  motions  are  not  suffi- 
cient to  authorize  me  to  set  aside  the  verdict,  or  to  arrest  the 
judgment,  tlie  motion  is  overruled,  and  the  Judgment  of  the  po- 
lice court  is  affirmed,  with  additional  costs. 


JANUARY   TERM,   1831. 

John  Hoch,  Petitioner,  v.  Nanct  Jones  Lord.    . 

The  surety  of  the  putative  father  of  a  bastard  child,  in  a  bond  conditioned  to 
support  the  mother  and  child,  upon  the  death  of  such  father,  has  a  right 
to  petition  the  court  for  a  discharge  from  the  bond,  and  to  support  the 
same  by  his  affidavit. 

Thacher,  J.  The  petitioner  was  surety  of  one  John  Henry 
Scbweiringin,  in  a  bond  dated  November  15, 1823,  to  one  Nancy 
Jones  Lord,  conditioned  to  pay  to  her  the  sum  of  four  dollars 
per  week  for  four  weeks,  from  the  3d  day  of  October,  1823,  and 
also  the  further  sum  of  one  dollar  and  thirty-three  cents,  weekly, 
from 'the  same  3d  day  of  October,  until  the  further  order  of  this 
court.     Through  the  carelessness  of  the  scrivener,  the  bond  is 


>  See  the  15th  section  of  the  city  charter. 
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not  pursuant  to  the  order  of  the  court ;  for  the  weekly  sum  of  one 
dollar  and  thirty-three  cents  was  to  commence  from  the  expira- 
tion of  the  first  four  weeks,  nor  does  it  appear  in  the  condition  for 
what  cause  the  money  was  ordered  to  be  paid.  Neither  this  court 
nor  any  other  can  order  money  to  be  paid,  or  any  other  act  to 
be  done,  unless  the  same  is  authorized  by  law.  But  the  parties 
to  this  process  have  not  noticed  the  fault  in  the  bond,  and  it 
would  be  more  properly  considered  in  an  action  upon  the  bond 
itself.  The  object  of  the  petition  is  to  be  relieved  from  the  pay- 
ment of  any  further  sum  to  the  said  Nancy  J.  Lord.  It  was 
filed  at  the  last  December  term,  and  it  was  agreed  that  the  final 
order  of  the  court  should  be  entered  as  of  the  11th  day  of  that 
month.  The  case  was  continued  that  the  parties  might  respect- 
ively prepare  and  file  affidavits,  at  this  term,  in  support  of  their 
several  allegations.  And  upon  the  motion  of  the  counsel  for  the 
respondent,  it  was  ordered,  that  said  Hoch  should  answer  inter- 
rogatories to  be  proposed  to  him  on  the  part  of  the  respondent, 
if  he  should  choose  so  to  do.  At  the  November  term  of  this 
court,  A.  D.  1823,  the  said  Schweiringin  was,  upon  the  trial  of 
the  complaint  of  said  Nancy,  adjudged  to  be  the  reputed  father 
of  a  certain  female  bastard  child,  and  was  ordered  to  stand 
charged  with  the  maintenance  of  the  child  with  the  assistance 
of  said  Nancy,  the  mother,  in  manner  following,  namely,  to  pay 
to  said  Nancy  four  dollars  for  each  week  for  the  first  four 
weeks,  from  and  after  the  3d  day  of  October,  1823,  being  the 
day  of  the  birth  of  said  child,  and  one  dollar  and  thirty-three 
cents,  from  the  31st  day  of  October,  1823,  unto  the  time  of 
that  judgment,  and  thenceforth  until  the  further  order  of  this 
court.  He  was  also  to  give  security  to  said  Nancy,  in  the  sum 
of  five  hundred  dollars,  to  perform  the  foregoing  order,  and  to 
give  security  to  saVe  the  inhabitants  of  the  city  of  Boston  free 
from  charge  for  the  maintenance  of  the  said  child. 

By  the  act  of  1785,  c.  66,  (Rev.  St.  c.  49,)  on  which  the 
process  was  founded,  the  putative  father  is  to  stand  charged 
with  the  maintenance  of  the  child  with  the  assistance  of  the 
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mother,  "  as  the  justices  of  the  court  shall  order."     Under  this 
provision,  and  to  meet  subsequent  changes  in  the  condition  of 
the' parents  or  child,  it  has  been  usual  to  order  the  father  to  pay 
a  certain  sum  weekly  to  the  mother,  "  until  the  further  order  of 
the  court,"  as  ivas  done  in  this  case.     Upon  the  hearing  at  this 
term,  the  counsel  for  the  respondent  objected  to  the  reading  of 
the  affidavit  of  the  petitioner,  which  objection  was  overruled, 
and  the  affidavit  was  read.    It  was  also  objected  by  the  re- 
spondent's counsel,  that  the  petitioner  had  no  right  to  present 
this  petition,  that  he  is  a  mere  stranger,  and  that  the  court  has 
DO  power  to  relieve  him.    But  it  being  shown  to  the  court,  that 
John  H.  Schweiringin  is  deceased,  and  that  there  is  no  one  to 
represent  his  estate,  it  seems  to  me  that  the  petitioner's  rela- 
tion of  surety  is  a  sufficient  proof  of  interest  to  authorize  him  to 
show  any  facts  to  the  court  as  a  ground  for  a  new  order.     It 
has  also  been  ingeniously  argued  by  the  counsel  for  the  re- 
spondent, that,  as  the  father  is  to  stand  charged  with  the  main- 
tenance of  the  child  with  the  assistance  of  the  mother,  which 
is  both  a  natural  and  moral  duty,  the  maintenance  on  his  part 
b  a  perpetual  obligation,  commensurate  with  its  necessity,  and 
that  he  cannot  be  discharged  from  it.     If,  in  these  cases,  to  the 
putative  father  was  committed  the  custody  of  the  child,  there 
would  be  great  force  in  the  argument.     But  by  the  wisdom  and 
humanity  of  the  law,  the  custody  of  the  child  remains  with  the 
mother,  and  therefore  the  obligation  of  nurture  and  mainten- 
ance practically  belongs  to  her.     The  law,  having  regard  to  the 
good  of  the  child,  prefers  to  rely  upon  the  maternal  sentiment. 
The  voice  of  nature  speaks  in  her  with  truth  and  certainty,  and 
she  knows  that  the  child  is  the  fruit  of  her  body.     But  in  many 
cases,  the  putative  lather  might  entertain  doubts  on  this  sub- 
ject.    He  cannot  know  with  certainty  that  the  child  is  his; 
and  therefore,  if  it  were  in  all  cases  delivered  over  to  his  cus- 
tody, he  might  neglect  the  duty,  and  the  child  might  be  left  to 
perish  from  want  of  necessary  sustenance  and  care.    It  is  stated, 
by  the  petitioner  in  his  affidavit,  and  the  fact  is  not  denied,  that 

34 
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there  has  already  been  paid  to  the  respondent,  at  various  timesi 
under  the  original  order,  five  hundred  dollars  and  forty-eight 
cents,  which  rather  exceeds  the  penalty  of  the  bond.  It  is  also 
stated,  and  not  denied,  that  the  respondent  is  possessed  of 
some  property  in  her  own  right.  And  although  by  affidavits 
filed  on  her  part,  it  appears  that  she  is  of  a  tender  constitution, 
yet  the  child  is  now  arrived  at  an  age  which  no  longer  re- 
quires that  personal  attendance  which  is  incident  to  earlier  peri- 
ods of  infancy,  and  ought,  at  no  very  distant  period,  to  be 
placed  in  a  situation  where  her  support  and  education  will  be 
provided  for  without  charge  to  her  mother.  It  is  also  stated,  in 
the  affidavit  of  the  petitioner,  that  he  received  of  John  H. 
Schweiringin,  in  November,  1823,  seven  hundred  dollars,  which 
sum  was  to  indemnify  him  for  all  the  money  which  he  had  be- 
fore at  any  time  paid  on  said  Schweiringin's  account,  or  should 
pay  on  said  bond,  or  in  any  matter  connected  therewith,  and 
also  to  compensate  him  for  his  time  and  trouble.  He  com- 
menced his  quarterly  payments  in  February,  1824,  and  has 
already  paid  to  the  respondent  $484  12.  He  has  also  paid 
$69  82  on  account  of  said  Schweiringin,  and  for  incidental  ex- 
penses; and  there  remains  in  his  hands  $148  06,  from  which 
he  claims  to  deduct  a  reasonable  compensation  to  himself.  The 
said  petitioner  is  under  a  further  bond  to  the  city  of  Boston,  in 
the  penalty  of  $200,  given  pursuant  to  the  order  of  this  court, 
to  save  the  inhabitants  harmless  and  free  from  charge  for  the 
maintenance  of  the  said  bastard  child  ;  which  bond  is  of  indefi- 
nite duration,  and  Hoch  may  hereafter  be  required  to  make 
payments  to  the  city  on  that  account. 

Considering  the  amount  which  has  already  been  paid  to  the 
respondent  in  behalf  of  the  said  Schweiringin,  and  of  the  further 
liability  of  the  petitioner  to  the  city ;  considering  also  the  situa- 
tion of  the  mother,  and  the  age  of  the  child,  I  am  of  the  opinion 
that  Schweiringin  has  performed  the  duty  of  maintenance  which 
is  required  in  these  cases,  and  that  it  is  reasonable  that  a  fur- 
ther order  should  be  made  in  the  premises,  by  which  the  estate 
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of  the  said  Schweiringin  shall  be  relieved  from  any  further 
chaises  in  this  matter.  Therefore,  it  is  ordered  by  this  court, 
apon  a  full  hearing  of  the  parties,  their  respective  allegations 
and  proofs,  and  the  arguments  of  their  learned  counsel,  that 
from  and  after  the  eleventh  day  of  December  last  past,  all  fur- 
ther weekly  payments  to  said  Nancy  Jones  Lord  by  said  John 
H.  Schweiringin,  or  by  any  person  representing  him  or  his  es- 
tate, shall  cease ;  and  that  from  and  after  that  time  neither  he, 
said  John  H.  Schweiringin,  nor  his  estate,  nor  the  said  John 
Hoch,  shall  be  liable  or  required  to  pay  any  further  sum  to  her, 
said  Nancy,  in  the  premises. 

Austin^  for  the  petitioner. 

S.  D.  ParJceTy  for  the  respondent. 


MAY    TERM,    1831. 
Commonwealth  v.  Jcrusha  Chase. 

Where  a  defendant  pleaded  guilty  to  an  indictment,  and  the  prosecuting  offi- 
cer did  not  move  for  sentence,  but  laid  the  indictment  on  file,  and  the 
defendant  was  permitted  to  go  at  large,  on  a  recognizance  to  appear  when 
sent  for ;  and  at  a  future  day,  after  seTeral  intenrening  terms  of  the  court, 
the  prosecuting  officer  moved  for  sentence :  it  was  held,  that  the  indict- 
ment was  still  in  force ;  and  that  the  defendant  was  rightly  sentenced  upon 
her  plea. 

The  defendant  was  indicted  at  the  January  term  of  the  court, 
1830,  for  stealing  from  a  dwelling-house,  and  upon  her  arraign- 
ment, pleaded  guilty.  The  prosecuting  officer  did  not  move 
for  sentence  and  the  indictment  was  laid  on  file,  the  defendant 
entering  into  recc^izance  with  sureties  to  appear  before  the 
court  when  sent  for.  At  the  present  term  of  the  court,  the 
defendant  was  indicted  for  a  larceny,  and  upon  her  trial,  was  ac- 
quitted. The  couiity  attorney  then  moved  for  sentence  upon 
the  first  mentioned  indictment. 
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S.  D.  Parker^  for  the  defendant,  contended,  L  That  the 
proceedings  in  the  court  at  the  January  term  were  full  and 
complete ;  and  that  they  amounted  to  a  sentence.  2.  That 
the  matter  having  been  acted  upon  and  finished,  could  not  be 
brought  forward  per  saltum,  but  it  should  have  been  continued 
from  term  to  term. 

Austin^  for  the  commonwealth. 

Thacher,  J.  The  indictment  against  Jerusha  Chase  was 
found  at  the  January  term  of  this  court,  1830.  She  pleaded 
guilty  to  the  same,  and  sentence  would  have  been  pronounced 
at  that  time,  but  upon  the  application  of  her  friends,  and  with 
the  consent  of  the  attorney  of  the  commonwealth,  she  was  per- 
mitted, upon  her  recognizance  for  her  appearance  in  this  court 
whenever  she  should  be  called  for,  to  go  at  large.  It  has 
sometimes  been  practised  in  this  court,  in  cases  of  peculiar  in- 
terest, and  in  the  hope  that  the  party  would  avoid  the  commis- 
sion of  any  ofience  afterwards,  to  discharge  him  on  a  recogniz- 
ance of  this  description.  The  effect  is,  that  no  sentence  will 
ever  be  pronounced  against  him,  if  he  shall  behave  himself  well 
afterwards,  and  avoid  any  further  violation  of  the  law.  But  I 
cannot  doubt  the  court  may,  on  motion,  have  the  party  brought 
in  and  ficntenced  at  any  subsequent  period.  For  what  was  the 
duty  of  the  court  to  do  at  any  one  time,  cannot  cease  to  be  its 
duty  by  delay.  The.  judgment  is  postponed  only,  and  it  is  in 
the  discretion  of  the  attorney  for  the  commonwealth,  to  move 
at  any  time  afterwards  for  the  appearance  of  the  party,  accord- 
ing to  the  condition  of  the  recognizance. 

In  the  case  of  Jerusha  Chase,  the  defendant,  the  question  is 
not  on  the  validity  of  the  recognizance ;  but  whether  the  former 
proceedings  have  discharged  her,  so  that  no  further  judgment 
can  be  produced  on  the  record.  What  are  the  rights  of  a  party 
called  into  court  under  such  circumstances?  He  may  admit 
the  conviction,  and  plead  a  pardon  for  the  offence :  or,  he  may 
deny  that  he  is  the  same  person  who  is  named  in  the  indict- 
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ment ;  in  which  case,  the  government  must  prove  his  identity, 
like  any  other  material  fact,  by  verdict  of  the  jury.  Or,  he 
may  move  in  arrest  of  judgment  for  the  insufficiency  of  the 
record.^  But  this  woman,  upon  being  brought  into  court,  by 
another  name,  on  being  asked  why  she  .should  not  be  sentenced 
on  this  indictment,  admitted  her  identity.  It  appears,  there- 
fore, by  the  record,  that  public  justice  has  not  been  satisfied  ; 
and  that  no  punishment  has  been  inflicted  for  her  violation  of 
the  law,  in  the  matter  whereof  she  stands  convicted. 

But  it  is  asked  by  her  counsel,  where  an  indictment  has 
been  suffered  to  sleep  upon  the  files  of  the  court  for  several 
terms,  and  no  notice  has  been  taken  of  it  on  the  record  or 
docket  to  keep  it  alive,  whether  it  is  competent  to  call  it  up  at 
a  future  period,  and  to  proceed  upon  it  as  on  a  living  process  ? 
But  I  do  not  understand  that  a  prosecution  like  this  can  ever  be 
said  to  be  dead  in  law.  If  it  should  be  said,  however,  to  be 
hard  measure  to  pronounce  judgment  after  it  has  been  sus- 
pended for  years ;  I  answer,  that  the  party  might  at  any  time 
have  appeared  in  court,  and  demanded  the  judgment  of  law. 
It  has  been  delayed  from  tenderness  and  humanity,  and  not 
because  it  had  ceased  to  be  the  right  of  the  government  to  claim 
the  judgment  By  mutual  consent,  therefore,  the  judgment 
has  been  delayed  till  this  time,  and  this  consent  takes  away  all 
error  in  the  proceedings.'  Sir  Walter  Raleigh  was  executed 
on  a  sentence  which  had  been  passed  upon  him  fifteen  years 
before.  But  he  did  not  claim  to  be  relieved  from  his  fate  on 
the  ground  of  the  lapse  of  time  between  his  judgment  and  the 
final  demand  of  the  warrant  of  execution,  but  on  the  ground  of 


'  It  was  justly  regarded  a  tyrannical  act  on  the  part  of  James  II.  upon  the 
arrest  of  the  Duke  of  Monmouth,  who  had  been  attainted  by  act  of  parlia- 
ment for  high  treason,  to  issue  forthwith  a  warrant  fpr  his  execution.  No 
judicial  proceedings  were  bad ;  no  opportunity  was  allowed  to  him  to  deny 
his  identity,  or  to  contest  the  validity  of  the  proceedings  :  and  he  was  imme- 
diately executed,  without  the  observance  of  any  forms  of  law. 

*  3  Co.  40,  Dormer's  Case. 
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an  implied  pardon,  arising  from  a  commission  which  had  been 
issued  to  him  by  the  king,  to  command  an  expedition  to  a  for- 
eign country,  and  in  which  was  contained  an  authority  over  the 
lives  of  others.  It  was  argued,  that  such  a  commission  could 
not  have  issued  to  one  dead  in  law,  and  that  the  grant  of  fiuch 
a  commission  must  have  operated  to  restore  the  party  to  the 
privileges  of  a  free  subject  Undoubtedly,  Sir  Walter  had  hard 
measure  dealt  out  to  him  by  his  vain  and  weak  sovereign. 

By  Uie  record  in  this  case,  the  defendant  stands  convicted  of 
a  crime,  and  no  sufficient  reason  is  shown,  why  the  sentence 
should  not  follow  the  conviction.  It  is  as  ^much  the  duty  of 
the  court,  to  render  judgment  against  a  person  convicted  of  a 
crime,  and  within  its  power,  as  to  secure  to  such  person  a  fair 
trial.     It  would  be  against  reason  and  justice  to  do  otherwise.' 

The  defendant  was  sentenced  to  five  days  solitary- imprison- 
ment and  six  months  in  the  house  of  correction. 


SEPTEMBER  TERM,   1831. 

Commonwealth,  upon  the  complaint  of  the  Citt  Marshal, 

V.  Chester  Haroing,  Appellant. 

Where,  under  a  complaint  for  an  alleged  violation  of  a  by-law  of  the  city  of 
Boston,  prohibiting  the  occupation  of  any  part  of  WaBhington  street  as  a 
stand  for  hourly  coaches,  the  court  was  asked  to  decide  upon  an  agreed 
statement  of  facts,  whether  an  ofience  had  been  committed,  and  it  appeared 


>  At  the  next  Novembei  term  of  the  supreme  judicial  court,  the  whole  mat- 
ter was  brought  before  the  court  by  the  defendant  upon  a  motion  for  a  writ  of 
artiorarif  and  was  argued  by  S.  D.  Parker^  for  the  defendant,  and  by  Daniel 
Dami,  solicitor  general,  for  the  commonwealth.  Chief  Justice  Shaw,  deliv- 
ered an  opinion,  in  which  it  was  understood  the  other  members  of  the  court 
concurred,  that  the  judgment  pronounced  by  the  municipal  court  was  correct* 
and  a  writ  of  certiorari  was  refused.  It  may  not  be  improper  to  remark,  in  this 
connection,  that  the  principles  of  the  above  decision  have  often  bedn  recog- 
nized in  our  courts. 
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that  the  alleged  by-law  was  an  order  of  the  mayor  and  aldermen,  without 
the  concurrence  of  the  city  council ;  it  was  heldf  that  such  order  was  not 
a  by-law,  and  that  the  question  presented  by  the  statement  of  fiicts, 
whether  a  nuisance  at  common  law  had  been  committed,  could  not  be  de- 
termined under  such  a  complaint ;  and  it  was  also  held^  that  the  question 
whether  a  nuisance  at  common  law  had  been  committed,  could  only  be 
determined  by  a  jury. 

Thacher,  J.  At  the  request  of  the  counsel  for  the  partieSi 
this  case  has  been  heard  upon  the  record  and  the  agreed  state- 
ment of  facts.  The  complaint  charges  that  the  said  Harding, 
on  the  25th  day  of  December,  1830,  was  the  driver  of  a  cer- 
tain hourly  coach,  called  the  Roxbury  Hourly,  and  did  occupy 
a  part  of  Washington  street,  in  said  Boston  with  the  same,  as  a 
stand  for  said  hourly  coach,  against  the  peace  of  said  common- 
wealth,  the  form  of  the  statute  of  said  commonwealth,  and  the 
by-law  of  the  city  of  Boston.  It  is  apparent  that  this  complaint 
is  for  an  alleged  violation  of  a  by-law  of  this  city.  The  ques- 
tions which  would  arise  at  the  trial  would  be,  whether  the  fact 
charged  was  true,  and  whether  it  was  in  violation  of  a  by-law. 
the  validity  of  the  law  would  be  for  the  consideration  of  the 
court,  the  question  of  fact  for  the  jury.  A  by-law  may  be  for 
the  prevention  of  a  nuisance,  and  if  that  was  the  object  of  this 
law,  the  convenience  or  inconvenience  of  the  regulation  must 
have  entered  into  the  mind  of  the  makers  at  the  time  it  was 
enacted,  and  if  it  is  a  valid  by-law,  no  evidence  would  be 
admissible  at  the  trial,  as  to  that  point.  It  is  true,  if  the  law 
carried  in  its  face  anything  unreasonable,  that  would  go  to  the 
question  of  its  validity ;  for  a  by-law  must  be  reasonable,  as 
well  as  within  the  authority  of  its  makers,  to  be  binding  on  the 
citizens.  The  law  on  which  this  complaint  rests,  is  an  order  of 
the  mayor  and  aldermen,  made  on  the  29th  day  of  November, 
1830,  ^^  that  from  and  after  the  fifteenth  day  of  December  then 
next,  no  part  of  Washington  street  shall  be  occupied  as  a  stand 
for  hourly  coaches,  that  the  proprietors  of  the  coaches,  accus- 
tomed to  stand  therein,. be  notified  of  this  order,  and  that  the 
city  marshal,  under  the  direction  of  the  mayor,  be  instructed  to 
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carry  this  order  into  effect."  To  occupy  a  place  as  a  stand, 
according  to  the  true  meaning  of  this  order,  supposes  something 
permanent  in  the  station,  where  these  hourly  coaches  should  be, 
or  claim  to  be  and  remain,  at  the  pleasure  and  convenience  of 
the  owners  and  drivers.  It  cannot  be  supposed  that  it  was 
intended  to  forbid  them  to  stop  in  the  streets  to  take  in  or  dis- 
charge passengers.  For  this  is  a  right  common  to  the  owners 
of  all  carriages,  public  or  private.  And  though  it  may  be  that 
to  allow  this  liberty  to  hourly  and  half  hourly  coaches  might, 
and  probably  would  cause  an  inconvenience  to  the  streets,  yet 
that  would  be  balanced  by  the  multitudes  passing  to  and  from 
the  city,  and  by  the  activity  which  it  would  give  to  business. 
It  would  not  be  decent  to  suppose  that  the  legislature  of  the 
commonwealth  would  make  a  law  to  interdict  the  common  and 
usual  use  of  the  highway.  In  fact,  it  is  not  clear  to  my  mind, 
that  such  law,  if  enacted,  would  be  binding ;  inasmuch  as  it 
would  be  an  utterly  improvident  exercise  of  authority,  and 
against  common  right.  But  for  a  much  stronger  reason,  cannot 
individuals  or  a  municipality  make  such  a  law  ?  It  was  a  maxim 
of  the  Twelve  Tables,  that  societies  might  make  what  by-laws 
they  please  among  themselves,  provided  they  do  not  interfere 
with  the  public  laws.' 

But  the  supposed  law  in  this  case  is  merely  an  order  of  the 
mayor  and  aldermen,  without  the  concurrence  of  the  common 
council,  and  not  containing  any  penalty  for  its  violation. 
According  to  the  fifteenth  section  of  the  city  charter,  the  author- 
ity to  make  by-laws  is  vested  in  the  mayor  and  aldermen  and 
the  common  council,  and  to  be  exercised  by  a  concurrent  vote, 
each  board  having  a  negative  on  the  other.  It  is  manifest, 
therefore,  that  the  order  in  this  case  is  not  a  by-law  of  the  city. 
And  it  would  certainly  be  against  the  duty  of  the  court  to  pro- 
nounce a  judgment  against  a  citizen,  unless  it  was  clear  from  the 
record  that  he  had  violated  a  binding  law.     It  may  be  thought, 

>—  ■  ■     .1     ■  ■■  I     , ..   ,  ..  ' .  ■  I .      I.I  I 

« XII  Tab.  VIII. 
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however,  that  the  right  of  the  mayor  and  aldermen  to  pass  this 
order  is  derived  from  that  provision  in  the  thirteenth  section  of 
the  city  charter,  which  declares  '^that  the  administration  o( 
police,  together  with  the  executive  power  of  the^  said  corpora- 
tion generally,  together  also  with  all  the  powers  heretofore 
vested  in  the  selectmen  of  the  town  of  Boston,  either  by  the 
general  laws  of  this  commonwealth,  by  particular  laws,  relative 
to  the  powers  and  duties  of  said  selectmen,  or  by  the  usages, 
votes,  or  by-laws  of  said  town,  shall  be,  and  hereby  are  vested 
in  the  mayor  and  aldermen,  as  folly  and  amply  as  if  the  same 
were  specially  enumerated."  ^  Under  this  general  provision,  the 
mayor  and  aldermen  may  officially  exercise  all  the  powers  of  the 
old  board  of  selectmen,  except  where  they  have  been  modified 
by,  particular  provisions  of  the  charter,  or  by  subsequent  acts 
of  the  legislature.  The  selectmen  represented  the  municipality, 
or  the  inhabitants  of  the  town  in  their  corporate  right.  But 
now,  the  mayor  and  aldermen  and  the  common  council  are  the 
municipality.  The  right  to  represent  the  city,  no  longer  be- 
longs to  either  board  separately,  except  where  it  is  expressly 
so  provided  by  the  charter,  or  other  act  of  the  legislature,  or  by 
an  ordinance,  or  joint  act  of  the  city  government.  By  the 
second  section  of  the  act  of  1809,  c.  28,  entitled  ^' an  act  in 
addition  to  the  several  acts,  now  in  force,  to  regulate  the  paving 
of  streets  in  the  town  of  Boston,  and  for  removing  obstructions 
in  the  same,"  it  is  enacted  '^  that  the  selectmen  of  the  town  of 
Boston  shall  be,  and  they  hereby  are  empowered  to  appoint 
suitable  places  in  the  streets  or  squares  c^  said  town,  in  which 
all  wagons,  carts,  sleds,  or  other  carriage^  shall  be  dhrected  to 
stand."  Now,  admitting  that  this  act  is  a  sufficient  authority 
to  enable  the  mayor  and  aldermen  to  prescribe,  without  the  con- 
currence of  the  common  council,  where  hourly  coaches  may 
stand,  sudi  order  will  amount  only  to  a  license  for  carriages  of 
this  description  to  stand  in  a  particular  place,  which  would  ex- 


*  Act  of  182T,  c.  lia 
3» 
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empt  the  driver  or  owner  from  being  made  liable,  as  for  a  nuir 
sance,  for  interrupting  the  highway.  But  it  would  still  be 
necessary  to  declare,  by  a  valid  ordinance  or  by*law,  what 
penalty  shall  be  incurred  for  the  violation  of  such  order.  The 
order  of  the  mayor  and  aldermen,  in  this  case,  does  not  under- 
take to  prescribe  where  the  hourly  coaches  shall  stand.  It 
simply  declares  that  no  part  of  Washington  street  shall  be  occu- 
pied for  such  purpose.  Now  it  is  highly  proper  that  the 
mayor  and  aldermen  should  have  the  power  to  appoint  suitable 
stands  for  carts  and  carriages,  and  to  determine  where  it  will  be 
most  for  the  public  convenience  to  allow  those  persons  to  be 
accommodated,  who  come  to  the  city  with  wagons  and  horses, 
to  offer  for  sale  wood,  barrels,  cider,  and  other  heavy  and  bulky 
commodities.  And,  with  the  exception  of  such  licensed  spots, 
no  man  is  at  liberty  to  place  his  cart  or  carriage  in  the  highway, 
to  the  annoyance  of  the  public,  and  such  act  would  be  deemed 
a  nuisance  at  common  law. 

The  counsel  for  the  parties,  waiving  dl  objections  to  the 
form  of  the  complaint,  have  addressed-  their  respective  aigu- 
ments  to  the  court,  and  are  desirous  to  have  its  opinion  on  the 
question,  whether  it  appears,  from  the  facts  agreed,  that  an  of- 
fence has  been  committed.  They  have  agreed  '^  that  the  said 
Harding  was,  on  the  day  mentioned,  the  driver  of  one  of  three 
coaches  and  horses,  running  from  Boston  to  Roxbury,  and  back 
again  every  other  hour,  from  9  o'clock  A.  M.,  to  5  o'dock 
P.  M.,  during  the  winter  season,  and  during  the  summer 
season,  from  8  o'clock,  A.  M.,  to  7  o'clock,  P.  M. ;  that 
the  passages  of  all  which  make  one  coach  to  arrive  at 
and  to  depart  from  Boston  with  passengers,  three  times 
in  every  two  hoars  of  every  day,  Sundays  excepted.  The 
owners  of  the  coaches  are  lessees,  by  a  lease  still  in  force,  of  a 
house  situated  in  a  court,  near  Washington  street,  an  apartment 
in  which,  is  for  the  accommodation  of  passengers  gcnng  to  Rox- 
bury, at  three  hundred  dollars  per  year.  Most  of  the  passengers 
going  in  said  coaches,  stop,  and  are  taken  up  in  said  Washing- 
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ton  street.  The  said  owners  have,  and  pay  a  rent  for,  a  right 
to  stop  with  their  horses  and  carriages,  in  the  yard  of  the  Man- 
sion House  Tavern,  in  Milk  street,  in  which  yard  the  said 
Harding,  and  the  other  drivers  of  the  said  coaches,  after  land- 
ing their  passengers  in  Washington  street  and  elsewhere,  go 
and  remain  with  their  coaches  and  horses,  until  the  time  arrives 
for  returning  to  Roxbury,  when  they  proceed  into  Washington 
street,  in  front  of  the  passageway,  near  to  the  house  of  said 
owners,  for  the  purpose  of  taking  up  such  passengers  as  are 
ready  to  go  to  Roxbury.  The  time  occupied  by  all  the  coaches 
together,  in  taking  up  and  landing  passengers,  as  aforesaid,  in 
said  Washington  street,  is  from  twelve  to  twenty  per  cent,  of 
all  the  time  between  the  hours  aforesaid  of  each  day ;  and  the 
time  so  occupied  in  taking  up  and  landing  said  passengers  at 
each  trip,  is  not  greater  than  is  necessary  for  that  purpose. 
And  it  is  further  agreed  by  the  parties,  that  each  may  produce 
evidence  as  to  the  public  inconvenience  or  convenience,  occa- 
sioned by  said  coaches,  if  the  court  shall  deem  such  testimony 
proper  and  l^al. 

The  counsel  for  the  complainant  argued  that  these  facts  show 
an  illegal  occupation  of  the  highway  in  Washington  street,  for 
the  purpose  of  carrying  on  a  certain  business,  which  occupancy 
or  stand  there  by  these  coaches,  can  be  proved  to  be  injurious 
to  individuals,  and  inconvenient  to  the  public'  The  counsel 
for  the  defendant,  insisted  that  the  complaint  is  not  founded  on 
any  law  of  binding  obligation ;  that  the  facts  show  no  illegal 
act;  and  that  it  could  be  proved  that  the  establishment  of 
hourly  coaches  between  Roxbury  and  Boston,  is  a  very  great 
public  accommodation,  notwithstanding  the  interruption  which 
they  necessarily  cause  to  the  passage  of  the  streets ;  and  that 

the  convenience  fiur  exceeds  any  real  or  imaginary  annoyance 

». ^ 

1  He  cited  Rex  v.  RiuMeU,  (6  East,  427}  ;  Com.  y.  Ptutmore,  (1  Serg.  & 
Rawle,  217).  Also  a  case  against  Dogget  and  othertf  decided  in  the  supreme 
judicial  coort  of  this  commonwealth,  March,  1793,  reported  in  the  Columbian 
Centlnel. 
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to  individuals,  or  interruption  to  the  public.  He  further  stated 
that  one  hundred  thousand  passengers  were  annually  accommo-' 
dated  by  these  carriages,  between  Roxbury  and  Boston. 

It  thus  seems  to  be  the  object  of  the  parties  to  obtain  the 
opinion  of  the  court,  whether  the  act  complained  of  is  or  is  not 
a  common  nuisance ;  for  it  is  not  agreed  in  the  statement  of 
facts,  that  it  is  a  public  conyenience,  or  otherwise.  But, 
whether  an  act  amounts  to  a  nuisance  or  not,  is  never  matter  of 
law  to  be  setded  by  the  court,  but  a  question  of  fact  to  be 
proved  by  the  verdict  of  the  jury.  It  does  not  belong  to  the 
court,  in  this  case,  to  say  whether  the  defendant  has  unlawfully, 
and  without  necessity,  obstructed  the  free  passage  of  the  pub- 
lic through  Washington  street.  Neither  would  it  be  satisfactory, 
for  the  court  to  undertake  to  settle  a  fact  of  this  nature,.  The 
jury  are  always  considered  the  best  judges  of  facts.  Whether 
the  act  complained  of  was  a  nuisance,  whether  it  resulted  from 
design  or  accident,  whether  it  was  beneficial  to  the  public  or 
otherwise,  whether  if  injurious  to  individuals,  it  is  still  justified 
by  general  convenience  or  necesaity,  are  questions  most  proper 
for  the  consideration  of  twelve  men,  who  shall,' under  the  sanc- 
tion of  an  oath,  declare  what  they  believe  to  be  true.  I  am, 
therefore,  of  the  opinion,  that  I  ought  not  to  undertake  to  decide 
whether  the  facts  agreed  prove  the  defendant  guilty  df  a  nui- 
sance at  common  law,  nor  can  that  point  be  decided  in  this 
form  of  complaint ;  that  must  remain  to  be  settled,  according  to 
the  forms  of  law,  and  most  consistently  with  the  rights  both  of 
the  defendant  and  the  government,  under  an  indictment  against 
the  present  defendant  and  his  employers,  for  a  common  nui- 
sance, if  the  grand  jury  shall  hereafter  return  a  bill.  It  is  not 
in  point  of  form  or  substance,  within  the  act  of  1799,  c.  42, 
8.  7,  that  subjects  a  person  to  a  forfeiture  of  one  dollar,  for  suf- 
fering his  carriage  to  remain  in  any  street  for  more  than  one 
hour,  without  the  permission  of  the  surveyor  of  highways ;  to 
be  recovered  in  an  action  of  debt  before  a  justice  of  the  peace, 
and  to  be  prosecuted  by  the  particular  direction  and  order  of 
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the  selectmen.  These  several  particulars  must  be  set  forth  in 
the  record,  to  bring  a  party  within  the  provision  of  that  law,  and 
no  one  of  them  is  contained  in  the  present  complaint.  And  it 
appearing  to  me  that  no  by-law  of  the  city  has  been  violated, 
and  that  no  judgment  can  be  rendered  against  the  defendant 
upon  the  complaint  in  this  case,  even  if  the  facts  stated  in  it  are 
true,  the  complaint  must  be  dismissed,  and  the  defendant  be 
dischaiged  from  his  recognizance. 
The  defendant  was  discharged. 


APRIL    TERM,   1832. 
Commonwealth  v.  Lucinda  Jackson,  Appellant. 

Where  two  persons  were  joined  in  a  complaint  in  the  police  ooart,  and 
charged  severally  with  distinct  offences,  and  no  objection  was  taken  for 
this  cause  in  that  court ;  upon  the  trial  of  an  appeal  in  the  municipal 
court  in  the  same  ease,  it  was  heUt^  that  the  proceedings  for  such  cause 
would  not  be  quashed. 

Where  there  was  a  joinder  of  a  felony  with  a  misdemeanor  under  the  statute, 
requiring  different  eyidence  to  support  the  several  charges,  and  different 
punishments  in  case  of  conviction,  the  misjoinder  was  hdd  to  be  fatal. 

THis«was  an  appeal  from  a  judgment  rendered  by  the 
police  court  of  this  city,  against  the  appellant  and  Pamelia 
Dusenbury.  The  original  complaint  contained  three  distinct 
charges,  viz.  1.  For  stealing  bank  bills  and  silver  coin  to 
the  amount  of  twenty-five  dollars.  S.  That  they  severally 
were,  on  the  28th  day  of  January,  A.  D.  1832,  pilferers,  and 
that  at  divers  times  within  six  months  before  that  time,  they 
did  pilfer  and  steal  from  divers  persons.  3.  That  on  the  same 
28th  day  of  January,  A.  D.  1832,  they  severally  were  wanton 
and  lascivious  persons  in  dpeceh,  conduct,  and  behavior.  Upon 
the  trial  in  the  police  court,  both  were  acquitted  of  the  first  and 
second  charges,  but  were  convicted  of  the  third  charge,  and 
sentenced  each  to  hard  labor  in  the  house  of  correction  for  two 
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months.    From  this  judgment  Lucinda  Jackson  appealed  to 
this  court. 

S.  D.  Parker,  for  the  appellant,  moved  at  the  March  term, 
that  the  proceedings  might  be  quashed,  because  two  persons 
were  jointly  charged  in  this  complaint,  and  because  the  offences 
charged  were  different  in  their  nature,  and  each  requiring 
different  evidence,  and  a  separate  punishment 

AustiUf  for  the  commonwealth. 

Thacher,  J.  Every  crime  which  may  be  in  its  nature  joint 
may  be  so  laid.  But  though  it  is  unusual  to  join  two  or  more 
persons  together  for  such  offences  as  are  contained  in  the 
second  and  third  counts  of  this,  complaint,  because  the  offence 
of  one  is  not  the  offence  of  the  other,  nor  is  the  guilt  of  one 
to  be  imputed  to  the  other ;  yet  as  they  are  chaiged  severally, 
and  as  the  judge  must,  at  the  trial,  pass  on  the  guilt  of  each,  I 
do  not  find  that  this  joinder  of  persons  is  fatal.  "  Touching 
the  joining  of  persons  and  offences  in  one  indictment,"  says 
Sir  Matthew  Hale,  (2  H.  P.  C.  173,)  "  if  there  be  one  offender 
and  several  capital  offences  by  him,  they  may  be  all  contained 
in  one  indictment,  as  burglary  and  larceny;  larcenies  com- 
mitted of  several  things,  though  at  several  times,  and  from  sev- 
eral persons,  may  be  joined  in  one  indictment.  If  there  be 
several  offenders  that  commit  the  same  offences,  though  in 
law  they  are  several  offences  in  relation  to  the  several  offend- 
ers, (21  E.  4,)  yet  they  may  be  joined  in  one  indictment,  as  if 
several  commit  a  robbery,  or  a  burglary,  or  murder.  And  it  is 
common  experience  at  this  day,  that  twenty  persons  may  be 
indicted  for  keeping  disorderly  houses,  or  bawdy  houses,  and 
they  are  daily  convicted  upon  such  indictment,  for  the  word 
stparaliter  makes  them  several  indictments."  It  does  not  ap- 
pear that  an  objection  was  made  to  this  complaint  for  this  cause 
in  the  court  below;  and  therefore,  although  I  perceive  that 
inconvenience  may  arise  to  a  party  from  joining  him  with  othere 
in  an  offence,  which  is  in  its  nature  several,  and  great  care 
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should  be  always  taken  by  the  court  to  secure  to  the  accused  a 
iair  trial,  yet  this  objectioo  cannot  avail  to  quash  the  proceed- 
ings in  this  stage  of  the  case. 

As  to  the  second  objection ,  it  is  undoubtedly  true,  that  a  mis- 
joinder of  counts  in  a  declaration  nmkes  the  process  bad  ab 
initio  both  in  civil  and  criminal  cases.  As  such  misjcHnder  is 
a  defect  in  substance,  it  may  be  taken  advantage  of  by  general 
demurrer,  by  motion  in  arrest  of  judgment,  or  in  a  writ  of  error. 
(4  T.  R.  347  ;  2  B.  &  P.  424  ;  5  East,  150  ;  1  M.  &  S.355; 
1  New  Rep.  43  ;  6  East,  333  ;  6  Taunt.  179.)  And  it  seems 
by  plea  in  abatement,  (Archbold's  Digest,  155,)  in  civil  cases 
several  causes  of  action  may  be  j(Mned,  where  they  admit 
the  same  plea  and  a  like  judgment.  And  therefore  assumpsit 
and  trover  cannot  be  joined  in  the  same  action.  Holms  v.  Tay* 
hfy  (2  Lev.  101)  ;  Bage  v.  Bronmel,  (3  Lev.  99.)  It  is  no 
objection,  in  anest  of  judgment,  that  the  indictment  chains 
several  offences,  not  even  in  the  case  of  felonies,  much  less  in 
case  of  misdemeanors.  As  it  respects  the  latter,  the  case  of 
Btx  V.  Benfieldy  (2  Burr.  980,)  is  clear  on  this  point.  "  The 
case  of  felonies,"  says  Buller,  J.,  in  Young  v.  The  Eing,  in  Errors 
(3  T.  R.  98,)  admits  of  a  different  consideration ;  even  in  such 
cases  it  is  no  objection  after  verdict  on  a  motion  in  arrest  of 
judgment.  On  the  face  of  an  indictment  every  count  imports 
to  be  for  a  different  offence,  and  is  chained  as  at  different 
times.  And  it  does  not  appear,  on  the  reccM'd,  whether  the 
offences  are  or  are  not  distinct.  But  if  it  appear  before  the 
defendant  has  pleaded  or  the  jury  are  charged,  that  he  is  to 
be  tried  for  separate  offences,  it  has  been  the  practice  of  the 
judges  to  quash  the  indictment,  lest  it  should  confound  the 
prisoner  in  his  defence,  or  prejudice  him  in  his  challenge  to 
the  jury ;  for  he  might  object  to  a  juryman's  trying  one  of  the 
offences,  though  he  might  have  no  reason  to  do  so  in  the  other. 
But  these  are  matters  of  prudence  and  discretion,  which  judges 
exercise  in  order  to  give  a  prisoner  a  fair  trial.  If  the  judge 
who  tries  the  prisoner,  does  not  discover  it  in  time,  I  think  he 
may  put  the  prosecutor  to  make  his  election  on  which  charge 
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he  will  proceed.  If  the  case  has  gone  to  the  length  of  tt  ver* 
diet,  it  is  no  objection  in  arrest  of  judgment"  Grose,  J.,  in  the 
same  case  says,  **  that  he  is  clearly  of  opinion  that  it  is  no  ob- 
jection in  arrest  of  judgment,  that  the  indictment  charges  sev- 
eral offences.  It  is  no  objection  even  in  the  case  of  felonies, 
still  less  is  it  so  in  misdemeanors."  Where  therefore  several 
felonies  are  charged  in  the  same  indictment,  the  party  ought  to 
make  his  objection  before  the  trial.  For  if  a  verdict  should  be 
rendered  against  him,  without  the  exception  having  been  taken, 
he  will  be  considered  to  have  waived  the  objection.  But  where 
there  is,  as  in  the  present  case,  a  joinder  of  a  felony  with  a  mis- 
demeanor under  the  statute,  not  only  requiring  different  evi- 
dence to  support  the  several  charges,  but  different  punishments 
in  case  of  conviction,  the  misjmnder  is  fatal.^  The  whole 
record  being  before  us,  and  it  appearing  that  there  was  an 
incurable  defect  in  the  same  originally,  I  am  of  opinion  that  the 
defendant's  motion  ought  to  prevail* 
The  complaint  was  dismissed. 


FEBRUARY  TERM,   1833. 
Commonwealth  v.  Joshua  H.  Pollabd. 

A  person  sellmg  a  ehanee  in  a  lottery,  and  retsimng  in  his  own  hands  ther 
ticket  or  other  evidence  of  the  ehanee,  sells  a  tieket  within  the  meaning' 
of  the  statute  of  1836,  o.  184. 

The  defendant  was  indicted  for  selling  to  Richard  Smith,  on 
the  9th  day  of  February,  1833,  a  certain  lottery-ticket  in  a  lot- 


>  Arehbold,  in  his  Pleading  in  C.  C.  29,  says,— The  defendant  must  not  be 
charged  with  having  committed  two  or  more  offences  in  any  one  count  of  the 
indictment ;  for  instance,  one  count  cannot  charge  the  defendant  with  having 
committed  a  murder  and  a  robbery,  or  the  like.  The  only  exceptions  to  this 
rule  are  to  be  found  in  indictments  for  burglary,  in  which  it  is  usual  to  charge 
the  defendant  with  having  broken  and  entered  the  house  with  intent  to  oom* 
mit  a  felony,  and  also  with  having  committed  the  felony  intended. 
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tery,  which  was  not  authorized  by  any  law  of  this  common* 
wealth,  contrary  to  the  statute  of  1825,  c.  184.  Richard  Smith 
was  called  as  a  witness  for  the  prosecution.  When  put  on  the 
stand,  he  declined  to  take  the  oath.  The  judge  asked  him  if 
he  was  conscientioHsly  scrupulous  of  taking  an  oath.  He  said 
that  he  did  not  know.  The  judge  then  asked  him  if  he  be- 
longed to  the  denomination  of  quakers,  or  was  opposed  to 
taking  an  oath  in  a  court  of  justice,  deeming  it  to  be  contrary 
to  religion.  He  frankly  admitted  that  his  objection  did  not 
arise  from  a  religious  scruple,  but  that  he  was  of  opinion  it  was 
unnecessary,  and  that  an  oath  would  do  no  good.  The  judge 
then  told  him  he  must  forthwith  take  the  oath,  or  he  would 
incur  the  legal  penalty  which  would  arise  from  his  refusal. 
The  witness  immediately  took  the  oath,  and  after  being  admon- 
ished by  the  judge  that  he  was  under  the  highest  sanction,  both 
of  religion  and  law  to  testify  the  whole  truth,  he  proceeded, 
though  reluctantly,  to  give  his  testimony.  He  said  that  about 
a  fortnight  before  he  became  entitled  to  a  chance,  the  defend- 
ant told  him  that  he  should  make  a  lottery  of  two  hundred  num- 
bers, at  fifty  cents  each,  and  that  the  prizes  would  consist  of 
watches  and  other  articles,  to  the  value  of  one  hundred  dollars. 
He  was  informed,  on  the  9th  instant,  that  the  lottery  was  to  be 
drawn  that  evening,  at  the  Warren  Hotel,  kept  by  Mr.  Glazier. 
He  went  to  the  hotel,  and  found  a  crowd  of  persons  assembled 
for  the  purpose.  They  were  raffling  with  dice  for  chances  in 
the  lottery.  He  paid  four-pence  half-penny  for  a  raffle,  and 
gained  a  chance.  No  tickets  were  delivered  to  the  adventurers, 
but  their  names  were  contained  in  a  list,  which  was  kept  by  a 
person  who  acted  for  both  parties.  The  lottery  was  drawn, 
but  owing  to  the  crowd  he  did  not  see  who  drew  it,  or  in  what 
manner  it  was  drawn.  The  prizes  were  publicly  announced, 
and  the  witness  drew  a  timepiece.  The  defendant  boarded  at 
the  hotel,  and  was  in  and  out  at  the  time.  Soon  after,  he 
called  on  the  defendant,  who  kept  a  small  grocery,  and  received 
from  him  an  order  for  the  delivery  of  the  timepiece,  on  one 

36 
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Kimball^  who  delivered  it  to  the  witness  when  he  presented  the 
order.  The  defendant  mentioned  to  the  witness  that  he  him- 
self had  drawn  a  watch.  Who  were  the  owners  of  the  lottery, 
the  witness  did  not  know. 

E.  Hersey  Derhy^  for  the  defendant,  contended,  that  penal 
statutes  must  be  construed  strictly,  and  that,  as  no  ticket  was  sold 
and  delivered  by  the  defendant  to  Richard  Smith,  nor  to  any 
one  else,  the  defendant  was  not  liable  on  this  indictment,  even 
if  he  was  the  proprietor  of  the  lottery.  But  he  denied  that 
there  was  proof  to  authorize  the  jury  to  believe  that  the  defend- 
ant owned  the  lottery,  or  was  in  any  wise  concerned  in  it.  If 
the  law  was  defective,  it  belonged  to  the  legislature  to  correct 
the  defect. 

Parker^  for  the  commonwealth,  insisted  that  the  evidence 
was  sufficient  to  authorize  the  jury  to  infer,  that  the  defendant 
made  the  lottery,  sold  the  tickets,  and  paid  the  prizes.  If  he 
did  not  sell  the  tickets  himself,  it  was  done  by  his  agent,  for 
whom  he  was  answerable.  It  was  easy  for  him  to  produce  the 
person  who  acted  as  the  common  agent  both  of  proprietor  and 
adventurers ;  for  that  individual  was  undoubtedly  known  to  him, 
though  he  was  not  known  to  the  officers  of  the  government. 

Thacheb,  J.,  instructed  the  jury  substantially  as  follows :  — 
The  act  on  which  the  indictment  is  founded,  prescribes  a  pen- 
alty for  any  person,  ^<  who  shall  sell  a  ticket,  or  part  of  a  ticket, 
in  any  lottery,  which  is  not  authorized  by  the  law  of  this  com- 
monwealth.'^  The  design  of  the  law  is,  to  guard  against  the 
mischievous  consequences  of  that  species  of  gaming,  which  is 
carried  on  by  lotteries,  and  which  has  peculiar  attractions  to 
many  persons.  The  law  forbids  the  citizens  from  making  lot- 
teries, and  from  assisting  in  their  drawing  or  management ;  also 
from  selling  tickets,  or  advertising  them  for  sale,  either  by 
writing,  printing,  or  any  symbolic  representations.  It  is  an 
offence  to  make  a  private  lottery,  great  or  small,  or  to  sell 
tickets  in  any  lottery,  granted  by  another  state.  The  whole 
business,  in  any  form  or  shape,  is  unlawful.    The  law  manifests 
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the  desire  of  the  legislature,  to  guard  the  morals  of  the  citizens, 
especially  the  young  and  thoughtless,  from  this  species  of  gam- 
bling. What  is  a  lottery  ?  It  is  a  game  of  hazard,  in  which 
money,  merchandise,  or  even  land,  may  be  deposited  as  prizes 
for  the  holders  of  the  fortunate  numbers,  whether  their  rights 
are  evidenced  by  tickets,  transferable  by  delivery,  or  are  con- 
tained in  a  book,  or  on  a  sheet  of  paper,  kept  by  some  person 
for  the  purpose. 

I  do  not  deem  it  material  to  a  lottery,  that  written  tickets 
or  scrip  shall  be  delivered  to  the  purchasers.  If  they  are  wil- 
ling to  confide  in  any  one  person  to  keep  the  evidence  of  their 
respective  numbers  or  chances  in  a  book  or  other  memorandum, 
that  is  a  ticket,  and  whoever  sells  a  chance  to  an  individual, 
retaining  in  his  own  hand  the  ticket,  or  other  evidence  of  the 
chance,  sells  a  ticket  within  the  meaning  and  intent  of  the 
law.  Any  other  construction  would  take  from  the  life  of  the 
law,  and  make  it  the  easiest  thing  in  nature  to  evade  it.  While 
capital  punishments  follow  the  commission  of  the  slightest  vio- 
lations of  the  law  in  England,  judges,  prosecutors  and  jurors 
are  astute  to  resort  to  any  evasion  to  screen  offenders.  But 
with  us  the  law  in  this  case,  and  in  roost  others,  is  mild,  and 
good  policy  requires  that  such  construction  should  not  be  given 
to  its  provisions  as  to  convert  it  into  a  dead  letter. 

From  the  testimony  of  Richard  Smith  you  must  in  this  case 
make  up  your  verdict.  That  witness  testified  that  the  de- 
fendant was  present  at  the  disposal  of  the  tickets  and  at  the 
drawing  of  the  lottery,  and  that  he  paid  the  prizes  to  the  fortu- 
nate adventurers.  He  had  before  informed  the  witness  that 
he  should  make  such  a  lottery.  An  individual  disposed  of  the 
chances,  and  kept  a  list  of  the  adventurers.  If  you  believe  that 
this  person  was  the  defendant's  agent,  then  it  was  in  his  power 
to  bring  him  forward  as  a  witness,  or  to  show  why  he  could  not 
be  produced.  The  agent  could,  without  confessing  his  own 
guilt,  if  he  was  guilty,  exonerate  the  defendant,  if  he  was  not 
the  owner  of  the  lottery,  and  such  agent  was  not  acting  for 
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hiiD.  If  it  is  in  the  power  of  a  party  to  explain  circumstances, 
which  bear  upon  him,  and  he  faib  to  do  so,  the  jury  must  act 
.on  such  evidence  as*  is  before  them. 

The  jury  found  the  defendant  guilty. 

The  defendant  had  also  been  indicted  for  being  concerned  in 
the  management  of  a  lottery,  which  was  understood  to  be  the 
same  lottery  as  in  the  above  case.  After  the  verdict  he  retracted 
bis  plea,  which  he  had  already  filed  to  that  indictment,  and  sub- 
mitted to  the  judgment  of  the  court.  Upon  inquiry,  it  appeared 
from  the  evidence  of  several  witnesses,  that  the  defendant  had 
kept,  for  some  time,  a  small  grocery  at  the  north  part  of  the 
city,  was  poor,  but  had  hitherto  sustained  a  fair  character  for 
honesty  and  industry. 

He  was  fined  thirty-five  dollars,  and  the  costs,  which  amounted 
to  twenty  dollars. 


MARCH  TERM,   1833. 
Commonwealth  v.  Timothy  Johnson. 

Where  it  appeared  upon  the  face  of  an  indictment  that  it  was  found  ''  hy 
the  grand  jurors  of  the  commonwealth  on  their  oath/'  and  the  county  in 
which  it  was  found,  and  the  namesof  the  jurors  appeared  upon  the  record, 
it  was  held  to  be  sufficient. 

In  such  case  the  words  *'  on  their  oath,"  are  equiyalent  to  the  words  "  on 
their  several  oaths,"  and  sufficient. 

In  an  indictment  for  selling  lottery  tickets  in  a  state  where  no  lotteries  are 
authorized  by  law,  it  is  not  necessary  to  give  the  name  of  the  lottery ;  or 
to  set  forth  the  tenor  of  the  ticket,  which  nerer  was  in  the  power  of 
the  grand  jury. 

When,  under  the  statute  of  1835,  c.  18,  the  indictment  charged  that  the 
defendant  "  did  unlawfully  ofier  for  sale  and  did  unlawfully  sell  a  lottery 
ticket,"  it  was  held  that  this  constituted  but  one  t>ffonoe. 

This  indictment  was  found  at  the  February  term,  and  con- 
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tinued  on  the  motion  of  the  defendant  to  the  present  term. 
Upon  his  arraignment,  he  filed  a  demurrer  to  the  same,  and 
assigned  five  special  causes  of  demurrer,  to  which  the  attorney 
for  the  commonwealth  replied  by  joining  in  the  same. 

A,  Peabody  declined  arguing  the  demurrer  for  the  defendant, 
but  S,  D.  Ward,  who  appeared  for  several  other  individuals, 
against  whom  indictments  for  the  like  offence  and  in  similar 
fonn  were  pending  at  the  same  time,  addressed  a  short  argu- 
ment to  the  court,  and  cited  Cam.  v.  Symonds,  (2  Mass.  R.  163  ; 
Archbold's  Crim.  Prac.  25,  29  and  62.)  Com.  v.  Aiwood,  (1 1 
Mass.  R.  93.) 

Parker,  for  the  commonwealth. 

The  several  grounds  of  demurrer  and  points  made  by  counsel 
will  appear  in  the  following  opinion  of  the  court. 

Thacheh,  J.  The  first  objection  assigned  against  the  suffi- 
ciency of  the  indictment  is,  that  it  does  not  appear  on  the  face 
of  it  that  it  was  made  by  the  jurors  of  the  county  of  Suffolk ; 
and  the  second  is,  that  it  purports  to  be  made  on  the  joint  oath 
of  the  jurors,  and  not  on  their  several  oaths.  The  caption  to 
the  indictment,  which  is  similar  to  that  which  has  been  in  use 
since  the  establishment  of  the  court,  describes  the  court,  and 
the  term  at  which  it  was  returned ;  and  it  says^  that  it  was 
found  by  '^the  grand  jurors  for  the  commonwealth  on  their 
oath."  It  is  matter  of  record,  who  the  grand  jurors  are,  and 
who  is  their  foreman,  and  that  they  were  sworn  and  qualified 
according  to  law.  To  all  of  them  the  same  oath  was  adminis- 
tered, and  therefore  it  is  said  properly,  that  the  presentment 
was  made  on  their  oath.  No  indictment  is  allowed  to  be  filed 
in  courts  and  to  become  matter  of  record,  unless  it  is  brought 
into  court  by  the  grand  jurors  in  a  body,  and  delivered  to  the 
court  by  their  foreman,  by  whose  signature  it  is  verified.  And 
it  appears  to  the  court  of  record,  that  the  indictment  against 
the  defendant  in  this  case,  emanated  fi'om  the  grand  jurors  for 
the  commonwealth  for  this  county.    The  form  of  the  caption 
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with  the  needful  variations  of  the  time,  place,  and  style  of  the 
court,  is  substantially  like  to  the  precedents  of  indictments  in 
the  English  courts,  and  to  those  which  have  been  used  in  the 
practice  of  this  commonwealth,  both  before  and  since  the  adop- 
tion of  our  constitution.  It  is  similar,  in  this  respect,  to  the 
indictment  against  the  soldiers,  w(io  were  concerned  in  the 
massacre  of  the  5th  day  of  March,  1770,  in  this  town ;  to  that 
against  Jason  Fairbanks,  for  the  murder  of  Eliza  Fales,  in  the 
county  of  Norfolk,  in  the  year  1801 ;  to  that  against  Thomas 
O.  Selfridge,  for  killing  Charles  Austin,  in  this  county,  in  the 
year  1806;  and  to  that  against  Francis  and  Joseph  Knapp, 
for  the  murder  of  Capt.  Joseph  White,  in  the  county  of  Essex, 
in  1831.  In  all  these  cases  eminent  counsel  were  concerned, 
and  no  exception  of  this  kind  was  taken  to  the  form  of  the 
indictment. 

The  fourth  objection  to  the  sufficiency  of  the  indictment  is, 
that  the  name  of  the  lottery  to  which  the  ticket  belonged,  is  not 
expressed  ;  and  the  fifth  is,  that  the  tenor  of  the  ticket  is  not 
set  forth,  nor  any  sufficient  reason  assigned  for  its  omission. 
The  indictment  says,  that  the  ticket ''  was  in  a  certain  lottery 
not  authorized  by  the  laws  of  this  commonwealth,  and  that  it 
was  kept  and  retained  by  the  said  James  Johnson,  the  pur- 
chaser, so  that  the  jurors  cannot  set  forth  its  tenor  or  substance. 

A  similar  exception  was  taken  in  the  case  of  the  Camr 
monweaUh  v.  Hooper^  (5  Pick.  R.  42,)  and  that  it  was  over- 
ruled. But  it  is  known  to  the  court,  that  there  is  no  lottery 
at  this  time  authorized  by  any  law  of  this  commonwealth ;  and 
therefore  if  a  ticket  in  any  lottery  was  sold,  as  is  alleged  in  the 
indictment,  the  name  of  the  lottery  is  not  material.  Under  a 
demurrer,  everything  which  is  alleged  in  the  indictment  as  fact, 
must  be  taken  to  be  true,  and  in  this  case  the  jury  say,  '^  that 
the  ticket  was  kept  by  the  purchaser."  It  does  not  therefore 
appear,  that  the  ticket  was  in  the  power  of  the  jury ;  and  as  the 
law  never  insists  on  anything,  which  is  either  impossible  or  un- 
reasonable, the  omission  to  set  forth  the  tenor  or  substance  of 
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the  ticket^  on  the  part  of  the  jury,  is  sufficiently  accounted  for, 
and  cannot  be  deemed  fatal  to  the  validity  of  the  indictment. 

If  it  is  true,  as  is  alleged  in  the  third  cause  of  demurrer  on 
which  the  counsel  rely,  that  this  indictment  containing  but  one 
count,  alleges  two  distinct  offences  against  the  defendant,  the 
defect  would  be  material.  For  though  an  indictment  may  con- 
tain two  or  more  offences  of  like  degree,  requiring  like  judg- 
ments in  different  counts,  yet  different  offences  may  not  be 
charged  in  the  same  count.  And  even  where,  from  joining 
different  offences  in  different  counts  of  the  same  indictment,  it 
may  seem  to  the  court  that  it  will  tend  to  confound  the  de- 
fendant in  his  defence,  the  court  will,  upon  motion,  require 
the  prosecutor  to  make  his  election  on  which  he  will  proceed 
to  the  trial.  Regularly,  it  is  most  safe  to  include  but  one 
offence  in  one  indictment ;  but  the  same  act  may  be  charged 
in  different  counts  as  a  different  offence,  to  meet  the  proof,  nor 
will  the  court  in  such  case  require  the  prosecutor  to  elect  on 
which  he  will  rely.^  In  the  present  case,  the  indictment  charges, 
that  the  defendant,  on  the  25th  day  of  January,  1833,  did  un- 
lawfully offer  for  sale,  and  did  unlawfully  sell  to  one  James 
Johnson,  a  lottery  ticket  in  a  certain  lottery,  not  authorized  by 
any  law  of  this  commonwealth.  Is  this  a  charge  of  more  than 
one  offence?  The  act  of  1825,  c.  184,  says,  'Mf  any  person 
shall  sell;  or  offer  for  sale,  or  shall  advertise  for  sale,  any  lottery 
tickets,"  &c.  Mr.  Ward  contended,  that  a  man  may  buy  with- 
out any  previous  offer  to  sell  on  the  part  of  the  seller.  And 
further,  that  by  the  words,  ^'  offer  for  sale,"  the  act  intends  an 
advertisement  or  proclamation  only,  that  the  party  has  tickets 
for  sale.  He  relied  with  confidence  on  the  case  of  the  Common^ 
wealth  V.  Symonds,  (2  Mass.  R.  163,)  which  was  an  indictment 
upon  the  act  of  1791,  c.  58,  for  the  due  observance  of  the 
Lord's  day.  It  contained  but  one  count,  and  charged  ^^  that 
Symonds,  on  the  Lord's  day,  August  21,  1803,  at  &c.,  within 

'  Thompiona  case,  Leacb,  568 ;  East,  P.  C.  515 ;  Corn*  t.  Jackson,  ante,  p.  277. 
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the  walls  of  a  public  meeting-house  there,  did  behave  indecently 
and  rudely,  and  then  and  there  did  wilfully  interrupt  and  dis- 
turb the  people  who  were  then  and  there  assembled  for  pub- 
licly worshiping  God  on  said  day/'  By  the  seventh  section  of 
the  act,  it  is  made  an  offence,  if  a  person  shall,  on  the  Lord's 
day,  within  the  walls  of  any  house  of  public  worship,  behave 
rudely  or  indecently.  By  the  eighth  section,  it  is  made  an 
offence,  and  punished  by  a  greater  fine,  if  any  person,  either 
on  the  Lord's  day,  or  at  any  other  time,  shall  wilfully  interrupt 
or  disturb  any  assembly  of  people  met  for  the  public  worship  of 
God,  within  the  place  of  their  assembling  or  out  of  it.  Two 
distinct  offences,  differing  in  the  measure  of  their  punishment, 
are  thus  described  in  this  statute.  A  person  may  behave  rudely 
and  indecently  on  the  Lord's  day  within  the  walls  of  a  house  of 
public  worship,  without  disturbing  any  assembly  met  for  the 
purpose  of  religious  worship,  and  even  in  the  absence  of  such 
assembly.  But  if  a  person  shall,  on  the  Lord's  day,  or  at  any 
other  time,  wilfully  interrupt  or  disturb  any  assembly,  met  for 
public  worship,  either  in  a  meeting-house,  or  in  a  private  build- 
ing, he  will  incur  a  higher  penalty.  It  thence  follows,  that  to 
combine  both  these  acts  in  one  count,  as  was  done,  in  this 
case,  is  to  charge  two  distinct  offences,  and  the  court  cannot 
know,  from  reading  the  indictment,  which  penalty  is  to  be 
inflicted.  Therefore  the  judgment  was,  in  that  case,  properly 
arrested. 

I  think  that,  in  an  actual  sale  of  a  lottery  ticket,  there  is 
always  included  the  offer  to  sell.  Two  minds  and  two  acts  are 
necessary  to  the  completion  of  the  contract ;  the  one  willing  to 
sell,  the  other  to  buy,  the  delivery  also,  and  the  acceptance. 
The  description  of  the  offence,  in  this  case,  cannot  confound 
the  party  in  his  defence.  For  to  express  what  is  necessarily 
.understood  as  part  of  an  act  done,  and  which  must  be  proved 
at  the  trial,  cannot  be  rejected  as  surplusage,  nor  deemed  im- 
material. And,  although  to  offer  to  sell  a  ticket,  when  no  ticket 
is  sold,  is  forbidden,  and  subjects  the  party  to  the  penalty, 
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because  the  statute  intended  to  abolish  the  traffic,  both  root  and 
branch ;  yet  where  the  indictment  charges  that  the  party  offered 
for  sale  and  did  sell  a  ticket,  it  is  clear  to  my  mind,  that  one 
offence  only  is  intended  to  be  described.  It  would  be  suffi- 
cient, perhaps  better,  to  charge  in  the  words  of  the  act,  that  the 
defendant  did  unlawfully  sell  a  ticket.  But  as  the  offer  to  sell 
is  merged  in  the  sale,  I  am  of  the  opinion,  that  but  one  offence 
is  described  in  this  indictment  and  but  one  penalty  can  follow 
upon  the  conviction. 

The  demurrer  was  overruled,  and  the  defendant  was  fined 
forty  dollars,  and  costs  of  prosecution. 


APRIL    TERM,   1833. 
Commonwealth  v.  Daniel  Arlin. 

An  indietment  for  passing  counterfeit  bank  bills,  founded  upon  the  fourth 
section  of  the  statute  of  1804,  c.  120,  (Rev.  St.  c.  127,)  must  allege  that 
the  defendant  had  the  bill  in  his  possession,  '*  for  the  purpose  of  lendering 
the  same  current  as  true,  knowing  the  same  to  be  false,  forged,  and  coun- 
terfeit." 

The  second  section  of  the  statute  applies  only  to  the  bills  of  the  banks  of 
Massachusetts,  and  those  payable  at  the  United  States  banks  therein. 

If  the  tenor  of  a  counterfeit  bill  is  set  forth  in  the  indictment,  although  in  the 
caption  it  is  called  a  bank  bill,  it  is  sufficient  under  the  first  section  of 
the  act. 

■ 

The  indictment,  in  this  case,  set  forth  that  the  defendant,  at 
Boston,  &c.  on  the  29th  day  of  March,  1833,  had  in  his  cus- 
tody and  possession  a  certain  counterfeit  bank  bill,  purporting 
to  be  a  bank  bill,  payable  to  the  bearer  thereof,  and  to  be  signed 
in  behalf  of  the  Phoenix  Bank,  which  bank  was  a  corporation 
established  by  law,  as  a  bank  within  the  state  of  Connecticut,  of 
the  following  purport  and  tenor.     (Here  the  bill  was  set  forth.) 

37 
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And  that  he,  the  said  Daniel  Arlin,  did  utter  and  tender  it  in 
payment,  with  intent  one  Nathaniel  H.  Clark  to  injure  and 
defraud,  he  the  said  D.  A.  well  knowing  the  said  bank  biU  to  be 
counterfeit,  against  the  peace  of  the  commonwealth,  and  the 
form  of  the  statute  in  that  case  made  and  provided.  The  de- 
fendant pleaded  not  guilty,  and  upon  his  trial  on  Monday,  the 
8th  day  of  April,  was  found  guilty  by  the  verdict  of  the  jury. 

Parker^  for  the  commonwealth. 
Edward  D.  Sohier,  for  the  defendant. 

A  motion  was  made  in  arrest  of  judgment,  the  grounds  of 
which,  and  the  points  made  by  counsel,  will  appear  in  the  fol- 
lowing opinion. 

Thacher,  J.  The  ground  of  the  motion,  in  arrest  of  the 
judgment,  in  this  case,  is,  that  the  facts  set  forth  in  the  in- 
dictment, describe  no  offence,  either  against  any  statute  of  this 
commonwealth,  or  at  common  law.  It  is  not  alleged  in  the  in- 
dictment, that  the  defendant  had  the  bill  in  his  possession,  ^<  for 
the  purpose  of  rendering  the  same  current,  as  true,  or  with  in- 
tent to  pass  the  same,  knowing  the  same  to  be  false,  forged, 
and  counterfeit."  If  it  was  intended  to  be  on  the  fourth  section 
of  the  act  of  1804,  c.  120,  the  above  allegation  would  be  mate- 
rial ;  because  every  offence  against  a  statute  must  be  brought 
within  the  material  words  of  the  statute.  It  would  have  been 
wholly  unnecessary,  in  such  case,  to  allege  that  the  party  uttered 
or  tendered  the  bill  to  any  one  for  the  purpose  of  fraud ; 
although  proof  of  having  so  uttered  the  bill,  would  be  evidence 
to  prove  the  intent,  w.ith  which  he  might  have  had  it  in  his  pos- 
session. The  fact  done,  proof  of  which  would  bring  the  case 
within  the  act,  is  alleged,  but  not  the  words  of  the  act ;  and  I 
consider  that  the  description  is,  for  this  reason,  defective, 
although  it  is  very  evident  what  offence  was  intended  to  be  de- 
scribed. It  has  been  contended  that  this  indictment  is  within 
the  third  section  of  the  above  act,  the  language  of  which  makes 
it  an  offence,  to  utter  or  tender  in  payment  as  true,  any  sucb 
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counterfeit  bank  bill,  as  is  mentioned  in  the  second  section  of 
that  act.  The  words  of  the  second  section  are,  ^'  if  any  person 
shall  falsely  counterfeit  any  bank  bill,  or  promissory  note,  paya- 
ble to  the  bearer  thereof,  signed  in  behalf  of  any  company  or 
corporation,  by  law  licensed  and  authorized  as  a  bank  within 
this  commonwealth,  or  payable  or  demandable  therein,  at  the 
office,  of  any  banking  company,  incorporated  by  any  law  of  the 
United  States/'  This  confines  the  class  of  bills  to  those  of  the 
banks  of  this  commonwealth,  or  to  those  payable  at  a  branch  of 
the  United  States  Bank,  established  therein.  But  the  bill  in 
this  case,  being  on  a  bank  established  in  and  under  a  law  of  the 
state  of  Connecticut,  is  not  within  the  second  section  of  the  act. 

The  attorney  of  the  commonwealth  has  argued  that  this  case 
was  within  the  principle  decided  in  the  case  of  the  Common^ 
wealth  V.  Carey,  (2  Pick.  47.)  The  bank  bill,  in  that  case, 
purported  to  be  issued  by  the  Merchants  Bank,  in  Providence, 
Rhode  Island,  and  it  was  called  in  the  indictment  a  promissory 
note  for  the  payment  of  money.  It  was  decided  by  the  court, 
that  a  bank  bill  was  a  promissory  note  within  the  meaning  of  the 
fiirst  section  of  the  act  of  1804,  c.  120,  and  that  it  was  not  ne- 
cessary that  there  should  have  been,  in  the  indictment,  any  alle- 
gation that  the  bank  was  duly  incorporated,  as  the  indictment 
stated  a  design  to  defraud  an  individual.  The  note  in  thb  case 
is  called  a  counterfeit  bank  bill,  and  there  is  an  averment  that 
the  bank  vtbb  duly  incorporated.  The  tenor  of  the  bill  being 
set  forth,  the  name  given  to  it  is  not  material.  And  although 
the  name  of  a  bank  bill  is  appropriated  to  that  class  of  promis- 
sory notes  which  is  issued  by,  and  on  the  credit  of  a  banking 
company ;  yet  if  the  charge  against  the  defendant  in  this  case, 
had  been  for  having  in  his  possession  this  counterfeit  promissory 
note,  and  for  uttering  it  as  a  genuine  one,  the  evidence  would, 
on  the  decision  in  Carey's  case,  and  in  that  of  the  Common- 
wealth  V.  Broum,  (8  Mass.  R.  59,)  have  supported  the  charge. 

1  think  then  that  the  indictment  in  this  case  is  substantially 
within  the  first  section  of  the  act  of  1804,  c.  120.    But  if  there 
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were  any  doubt  on  this  point,  I  canbot  doubt  that  the  defendant 
might  be  sentenced,  as  for  the  offence  at  common  law. 
Forgery  at  common  law,  is,  where  a  person  fraudulently  writes 
or  publishes  a  false  deed  or  writing,  to  the  prejudice  of  the 
rights  of  another.  It  must  be  published,  or  uttered ;  the  having 
of  such  a  paper  in  possession,  with  the  intent  only  to  publish  or 
utter  it  fraudulently,  is  not  an  offence  at  common  law,  as  was 
decided  in  the  case  of  the  Commonwealth  v.  Morse,  (2  Mass.  R. 
138.)  The  court  held  in  that  case,  that  an  intention  to  cheat 
is  not  an  indictable  offence  at  common  law.  But  the  case  is 
clearly  within  the  principle  of  that  of  the  Commonwealih  v. 
Boynion,  (2  Mass.  R.  77.)  The  defendant  in  that  case  was  in* 
dieted  for  uttering  and  publishing  as  true,  a  certain  false,  forged, 
and  counterfeit  bill  or  note,  counterfeited  to  the  likeness  and 
similitude  of  a  bill  or  note  issued  by  order  and  direction  of  the 
president,  directors,  and  company  of  the  New  Hampshire 
Bank,  (which  bank  then  was,  and  yet  is  established  by,  and 
under  the  authority  of  the  state  of  New  Hampshire,)  signed  by 
the  president,  and  countersigned  by  the  cashier  thereof ;  (set- 
ting forth  the  bill,)  against  the  peace,  and  contrary  to  the  form 
of  the  statute,  &c.  The  jury  found  the  defendant  guilty  of  the 
offence  charged,  excepting  that  the  name  of  the  cashier  of  the 
said  bank,  and  countersigned  to  the  said  note,  was  not  the 
name  of  any  person  who  had  been,  at  any  time,  cashier  of  the 
said  bank.  The  indictment  was  founded  on  the  act  of  1800, 
c.  64,  which  made  it  necessary  that  the  forged  bank  note 
should  purport  to  be  countersigned  by  a  cashier  of  the  bank, 
whose  note  is  counterfeited.  The  court  decided  that  this  vari- 
ation in  the  name  of  the  cashier,  took  the  case  out  of  the 
statute,  but  that  it  was  no  cause  for  arresting  the  judgment,  as 
it  was  undoubtedly  a  fraud  at  common  law. 
The  motion  in  arrest  of  the  judgment  was  overruled. 
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Commonwealth  t^.  Horatio  Percival,  Albert  Woodberrt, 

AND  Cyrus  B.  James. 

In  the  trial  of  an  indictment  for  uttering  a  counterfeit  bank  bill,  it  is  compe- 
tent to  show  the  passing  of  other  counterfeit  bills  about  the  same  time, 
Although  other  indictments  are  pending  against  the  prisoner  for  those  acts. 

The  defendants  were  indicted  on  the  second  and  third  sec- 
tions of  the  act  of  1804,  c.  120,  for  uttering  two  counterfeit 
bank  bills,  for  two  dollars  each,  in  the  similitude  of  the  bank- 
bills  issued  by  the. Oriental  Bank,  established  in  the  city  of  Bos- 
ton. It  contained  two  counts,  and  each  alleged  that  it  was 
with  the  intent  to  defraud  Emanuel  Morris.  The  trial  was  on 
the  20th  day  of  April,  and  the  verdict  of  the  jury  was,  that 
they  were  severally  guilty.  On  the  same  day,  Cyrus  B.  James, 
was  tried  and  found  guilty  of  uttering  a  counterfeit  bank  bill, 
of  the  same  bank  and  description,  for  two  dollars,  with  the  in- 
tent to  defraud  James  Cooper.  On  the  14th  day  of  April,  the 
same  Cyrus  B.  James,  was  tried,  and  found  guilty  of  uttering 
one  other  counterfeit  bank  bill  of  the  same  bank  and  description, 
for  two  dollars,  with  intent  to  deiraud  the  same  James  Cooper. 
On  the  20th  day  of  April,  Albert  Woodberry  was  tried,  and 
found  guilty  of  having  in  possession  one  counterfeit  bank  bill  of 
the  same  bank  and  description,  for  two  dollars,  knowing  it  to  be 
counterfeit,  with  the  fraudulent  intent  to  utter  and  pass  the 
same  as  true  and  genuine,  contrary  to  the  fourth  section  of  the 
act  of  1804,  c.  120.  The  several  offences  were  committed  by 
the  three  defendants,  on  the  28th,  29th,  and  30th  days  of 
March,  1833. 

On  the  22d  day  of  April,  the  counsel  for  the  defendants 
filed  a  motion  for  a  new  trial  in  these  several  cases,  and  as- 
signed as  the  cause  therefor,  <<  that  they  being  indicted  for  uttering 
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false,  forged  and  counterfeit  bills,  in  the  similitude  of  the  bills 
issued  by  the  Oriental  Bank,  knowing  the  same  to  be  false, 
forged  and  counterfeit,  and  there  being  some  evidence  that  the 
defendants  did  utter  certain  false,  forged  and  counterfeit  bills  of 
said  bank,  that  the  court  permitted  evidence  to  be  given  to  the 
jury,  that  the  defendants  had  uttered  similar  false,  forged  and 
counterfeit  bills  of  the  same  bank  to  other  persons,  and  at  other 
times,  in  order  to  prove  the  scienter^  although  indictments  were 
at  the  time  of  the  trial,  pending  against  said  defendants  in  said 
court,  for  the  last-mentioned  utterings,  which  evidence  was  ob- 
jected to  at  the  time  of  the  trial. 

C  P.  CurtiSf  for  James,  and  E.  Hersey  Derby ^  for  Percival, 
in  arguing  the  motion,  admitted  that  it  was  common,  in  trials  of 
this  description,  to  admit  evidence  that  the  party  had  passed 
other  counterfeit  bills,  yet  this  was  limited  to  utterings,  before 
the  passing  of  the  bill  in  question,  or  to  such  acts  as  were  con- 
nected with  it.  They  contended  that  it  was  contrary  to  prin- 
ciple, and  an  anomaly  in  law,  to  attempt  to  convict  a  man  of  one 
offence,  by  proving  him  to  have  been  guilty  of  another.  It 
would  have  no  tendency  to  prove  a  man  guilty  of  a  larceny  in 
one  case,  to  prove  that  he  had  committed  other  larcenies,  at 
other  times  and  places.  They  principally  relied  on  the  case  of 
Rex  V.  Smiihi  (2  Car.  &  Payne's  R.  633,)  where  Vaughan, 
Baron,  refused  to  let  a  prosecutor  give  evidence  against  the 
prisoner,  who  was  on  trial  for  uttering  a  one  pound  bank  note, 
that  he  had  passed  other  counterfeit  bank  notes  of  the  same  de- 
scription, because  indictments  were  pending  against  him  for 
those  offences.  They  did  not  contend,  however,  that  a  subse- 
quent uttering  might  not  be  proved  against  a  party  on  trial,  pro- 
vided it  was  not  the  subject  of  another  indictment. 

Parker,  for  the  commonwealth,  cited  Rex  v.  BaU,  (1  Camp. 
N.  P.  324) ;  Rex  v.  Wylie  and  another,  (1  N.  R.  92)  ;  2  Stark, 
on  Evidence,  377,  378,  581 ;  7  Dane,  101 ;  Rex  v.  Smith, 
(4  Car.  &  Payne,  411.) 

Thacheb,  J.    I  am  to  decide,  under  this  motion,  whether, 
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on  the  trial  of  a  prisoner  for  uttering  a  counterfeit  bank  bill,  it 
is  competent  to  show  the  passing  of  other  bank  bills  which  were 
forged,  and  about  the  same  time,  although  other  indictments 
were  pending  against  him  for  such  other  acts.  Because  a  per- 
son has  committed  one  crime,  it  does  not  follow  that  he  is  guilty 
of  other  crimes  of  the  same  description ;  he  may  be  innocent 
in  one  instance,  but  guilty  of  the  other.  On  a  trial  for  the 
murder  of  A.,  it  would  not  be  proper  to  show  that  the  party 
had  murdered  B.  and  C.  at  another  time  and  place ;  such  evi- 
dence would  tend  to  prejudice  the  jury  against  the  party,  with- 
out necessarily  tending  to  prove  that  he  was  guilty  of  the  mur- 
der of  A.  and  would  therefore  be  rejected,  whether  other 
indictments  were  pending  against  him  for  the  murder  of  B.  and 
C.  or  not  Oflfenoes,  however,  may  be  so  connected,  as  to 
make  it  necessary,  on  the  trial  of  a  party  for  one  of  them,  to 
examine  the  facts  of  the  other.  Lord  EUenborough,  in  giving 
his  opinion  in  the  case  of  Sarah  Wylie  and  another^  (1  N.  R.  92,) 
for  disposing  and  putting  away  a  forged  bank  note,  says,  '<  that 
he  remembered  a  case  where  a  man  committed  three  burglaries 
in  one  night ;  he  took  a  shirt  at  one  place  and  left  it  at  another ; 
and  they  were  all  so  connected,  that  the  court  went  through 
the  history  of  the  three  different  burglaries/'  Everything  which 
will  tend  to  elucidate  either  the  guilt  or  innocence  of  a  prisoner 
on  trial,  is  pertinent,  "  Nothing  is  inadmissible,  which  is  material 
to  the  issue,  joined  to  prove  or  disprove  it"  Though  ^^no  new 
matter  foreign  to  the  issue  joined  is  inadmissible  in  evidence."  ' 
What  is  evidence  in  any  case  cannot  depend,  I  think,  on  the 
questicHi,  whether  other  indictments  are  pending  against  the 
party  for  the  same,  or  for  other  acts  connected  with  it  But 
care  is  to  be  taken  that  he  be  not  tried  twice  for  the  same 
offence,  and  that  he  be  not  prejudiced  by  anything  which  oc- 
curs in  one  trial  in  reference  to  another.  And  therefore  each 
case  must  be  tried  by  a  different  jury,  ^^  as  free,  impartial  and 
independent  as  the  lot  of  humanity  will  admit" 

'  2  BU  R.  1169. 
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In  trials  for  counterfeiting  and  uttering  counterfeit  notes  or 
bank  bills,  the  guilty  knowledge  by  the  party  of  the  forgery 
must  be  proved.  And  I  take  the  established  rule  to  be^  both 
here  and  in  England,  that  the  conduct  of  a  prisoner  is  admissible 
in  evidence  for  this  purpose ;  and  therefore  if  it  can  be  shown, 
that  the  party  had  in  his  possession  at  the  time  other  counterfeit 
notes  or  bank  bills,  or  that  he  put  off  or  uttered  to  other  persons, 
about  the  same  time,  such  other  notes  or  bills,  it  is  admissible  to 
prove  the  scienter.  Everything  that  he  says  or  does  is  proper 
to  be  admitted  to  show  his  knowledge  of  the  forgery.  Nor  can 
I  see,  that  facts  tending  to  prove  this  knowledge  are  less  essen- 
tial or  less  pertinent  to  the  issue,  because  other  indictments  are 
pending  against  him  for  those  transactions.  He  may  have  com- 
mitted several  other  crimes  of  the  same  character.  Why  should 
he  not  be  accused  and  put  on  trial  for  each  ?  They  tend  to 
throw  light  one  upon  the  other.  The  more  he  has  dealt  in 
false  notes  and  bills,  the  more  likely  is  he  to  know  their  char- 
acter, and  the  more  dangerous  is  he  to  society.  In  the  third 
section  of  the  act  of  1804,  c.  120,  it  is  declared,  that  *^  if  at  the 
same  term  of  the  court,  any  person  shall  be  duly  charged  and 
convicted  of  the  said  offence,  (that  is,  of  uttering  false  notes  or 
bills)  in  three  several  instances,  then  such  person  may  be  ad- 
judged to  be  a  common  utterer  of  counterfeit  bills,  and  shall 
be  punished  by  solitary  imprisonment  for  a  term  not  exceeding 
one  year,  and  by  confinement  afterwards  to  hard  labor  for  a 
term  not  less  than  two  years,  and  not  exceeding  ten  years." 
Hence,  it  is  apparent,  that  the  law  supposes  that  those  several 
offences  may  be  committed  at  about  the  same  thne,  and  in  the 
same  country ;  and  the  uttering  of  the  bills  in  various  instances, 
and  at  and  near  the  same  time  and  place,  tends  to  show  the 
guilty  knowledge  and  the  fraudulent  intent. 

Much  reliance  has  been  expressed  by  the  counsel  for  the 
prisoners,  in  their  argument,  on  the  case  of  Rex  v.  Smith,  in 
(2  Car.  &  Payne's  Rep.  633.)  That  was  for  uttering  a  forged 
one  pound  note  of  the  Bank  of  England  to  Anne  Hayward, 
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knowing  the  same  to  be  forged.  There  was  a  second  indict- 
ment against  the  prisoner  for  uttering  another  forged  one  pound 
note  to  Emma  Hobbs.  On  the  trial  of  the  first,  the  attorney 
for  the  prosecution  proposed  to  give  evidence  of  the  other 
uttering  to  Emma  Hobbs,  to  prove  the  scienter.  But  upon  an 
objection  being  made  by  the  attorney  for  the  prisoner,  Vaughan, 
B.  refused  to  receive  the  evidence,  on  the  ground,  that  as  the 
second  uttering  was  made  the  subject  of  a  distinct  prosecution, 
they  were  not  at  liberty  to  go  into  the  evidence.  In  England, 
foigery  is  punished  as  a  capital  ofience.  How  far  that  circum- 
stance may  have  influenced  the  decision  of  this  case,  I  do  not 
know.  The  report  is  extremely  brief.  The  case  was  at  nisi  prius, 
and  contains  no  argument  of  counsel,  nor  reference  to  former 
decisions.  It  does  not  appear  to  me  to  harmonize  in  principle 
with  the  rules  of  evidence,  which  had  long  before  that  case  been 
settled  by  the  practice  of  other  eminent  judges  of  English 
courts.  Other  utterings  before  and  at  the  time  are  evidence, 
although  they  may  be  in  themselves  substantive  offences.  For 
it  is  a  well-founded  rule  of  evidence,  that  ^^  where  crimes  inter- 
mix, and  one  is  evidence  to  prove  another,  the  court  must  go 
through  the  whole  detail.''  ^  In  the  case  of  the  prisoners  at  the 
bar,  all  the  bills  passed  by  them  were  of  the  denomination  of 
two  dollars,  upon  the  Oriental  Bank,  and  of  the  same  manufac- 
ture, and  were  passed  within  three  days.  Except  in  the  in- 
stance of  one  bill,  which  was  offered  by  James,  at  the  Warren 
Theatre,  in  payment  for  a  pit  ticket,  all  the  defendants  were  in 
company  at  the  several  times,  in  which  these  bills  were  uttered. 
The  motion  for  a  new  trial  was  denied,  and  the  prisoners 
sentenced  to  the  state  prison ;  James  for  eight  years,  Wood- 
bury for  seven  years,  and  Percival  for  five  years.' 


>  Stark,  on  Et.  tit.  Coin,  378. 

'  The  judgment  against  James  was  pursuant  to  the  third  section  of  the  act, 
that  he  was  a  common  lUterer  qf  comUerfeit  biUs. 

38 
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MAY    TERM,   1838. 

Commonwealth  v.  The  Mayor  and  Aldermen  of  the  C|tv 

OF  Boston. 

Under  the  statnte  of  1833,  c.  68,  (Rev.  St.  c.  4, 8, 11,)  and  the  twenty-third 
chapter  of  the  charter  of  the  city  of  Boston,  it  is  an  indictable  offence  for 
the  mayor  and  aldermen  of  the  city  to  omit,  through  carelessness,  to  re* 
turn  any  ^otes  oast  at  an  election  of  a  member  of  congress  in  said  city. 

Under  the  statute  of  1833,  p.  68  and  141,  apd  tbe  twenty-third  section  of 
the  charter  of  the  city  of  Boston,  the  mayor  and  aldermen  of  the  city  ma^ 
make  up  their  certificate  of  votes  cast  at  an  election  of  a  member  of  con- 
gress in  said  city,  at  any  time  within  ten  days  after  the  day  of  the  elec- 
tion. 

Where  the  mayor  and  aldermen  of  the  city  of  Boston  had  returned  a  certifi* 
cate  pf  (he  votes  cast  in  said  city,  at  an  election  of  a  member  of  congress , 
to  the  ^ovempr  and  counc^,  and  before  ten  days  after  the  day  of  the  elec- 
tion had  elapsed,  an  error  in  such  return  was  discovered ;  it  was  hetd, 
that,  under  the  city  charter,  and  the  statute  of  1833,  c.  68  and  141,  the 
return  might  be  amended  at  any  time  within  the  ten  days. 

Where,  in  the  trial  q£  an  indictment  against  the  maypr  aud  aldprmen  of  the 
city  of  Boston,  for  neglect  in  omitting  to  ^tum  certain  votes  to  the  govT 
ernor  and  council,  which  were  cast  in  said  city,  at  an  election  of  a  member 
of  congress,  it  appeared,  that,  after  one  certificate  of  the  votes  had  been 
returned,  an  error  had  been  discovered  therein,  and  aa  amended  certificats 
returned  which  had  been  rejected  by  the  governor  and '  council,  and  re? 
tained  by  them  unopened ;  it  igras  held^  th^t  si;ch  rejected  certificate  wi^ 
admissible,  and  ^quld  be  ta]cen  from  the  secretary  of  state  and  opened  by 
the  court. 

In  such  case,  it  was  also  Md,  that  the  report  of  the  committee  of  the  gov- 
ernor and  council,  to  whom  such  amended  certificate  had  been  referred, 
was  legal  endenpe  of  the  existence  of  t)ie  second  certificate,  and  of  the 
time  of  its  delivery  and  rejection. 

Charles  Wells,  mayor  of  the  city  of  Boston,  and  Henry  Far- 
num,  John  Binney,  Samuel  Fales,  Jabez  Ellis,  Thomas  Wetmore 
and  Benjamin  Fiske,  aldermen  of  the  same  city,  were  indicted, 
under  the  statutie  of  1833,  c.  68,  for  a  neglect  in  omitting  to  re- 
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turn  certain  votes  cast  at  the  election  for  a  member  of  congress, 
held  in  said  city,  on  the  first  day  of  April,  A.  D.  1833.  They 
severally  pleaded  not  guilty.  When  the  jury  was  empaneled, 
each  juror  was  examined  on  oath,  on  the  motion  of  the  county 
attorney,  whether  he  had  formed  or  had  expressed  any  opinion 
on  the  subject-matter  of  the  indictment ;  whether  he  was  related 
to  either  of  the  defendants ;  whether  he  was  conscious  of  any 
prejudice  or  bias  in  the  case ;  and  whether  he  felt  competent  to 
act  in  it  as  a  free  juror. 

The  county  attorney,  in  opening  the  case,  which  was  variously 
described  in  the  three  counts  of  the  indictment,*  stsited  that  it 
was  for  a  simple  act  6f  neglect,  without  imputing  to  the  defend- 
ants anything  corruptly  done  or  intended  by  them.  It  T^as  for 
omitting,  in  their  certificate  <^  the  votes  at  the  election,  which 
was  held  in  the  city  of  Boston,  on  Monday,  the  first  day  of 
April,  1833,  for  a  member  of  congress  for  the  first  district,  to 
insert  three  hundred  and  thirty-two  votes  which  were  given  for 
George  Odiome.  It  did  not  appear,  in  the  certificate,  that  those 
votes  had  been  given  for  any  one,  not  what  was  the  total 
amount  of  votes  given  at  the  election.  The  certificate  was 
returned,  according  to  law,  to  the  secretary  of  the  common- 
wealth. But  before  ten  days  had  elapsed,  within  which  returns 
might  be  mskie,  the  omission  was  discovered.  The  mayor  and 
aldermen  thereupon  made  out  a  new  certificate  in  which  the 
error  was  corrected,  and  delivered  it  to  the  secretary  before  ten 
o'clock  of  the  evening  of  the  11th  day  of  April,  which  was  the 
last  day  on  which  ^  returns  could  be  made.  But  this  second 
certificate  was  rejected  by  the  governor  and  council,  and  was 
not  opened,  because  it  did  not  appear,  as  it  ought  to  have  done, 
that  it  was  made  and  signed  by  the  defendants  within  two  days 
after  the  election. 

Samuel  F.  McGleary,  the  city  clerk,  was  first  called  and  ex- 
amined as  a  witness  for  the  prosecution.  He  exhibited  the  book 
of  the  mayor  and  aldermen,  in  which  was  contained  the  abstract 
of  the  returns  of  the  votes,  given  for  the  various  candidates, 
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which  be  had,  received  from  the  clerks  of  the  leveral  wards. 
The  whole  number  of  votes  was  three  thousand  six  hundred 
and  eighty,  of  which  three  hundred  and  thirty-two  were  for 
George  Odiome.  The  book,  in  which  he  made  the  entry,  was 
kept  for  the  purpose  of  recording  the  result  of  elections  as  they 
occurred ;  and  the  abstract  of  this  election  was  ejcamined  by  the 
mayor  and  aldermen,  at  a  meeting  which  was  holden  on  that  same 
evening.  Owing  to  a  pressure  of  business  in  the  office  at  the 
time,  and  to  an  interruption  which  occurred  whUe  he  was  writ- 
ing  the  certificate,  the  votes  for  George  Odiome  were  omitted 
therein.  The  certificate  was  not  compared  with  the  examined 
abstract  before  it  was  signed,  was  immediately  sealed  up,  and 
was  afterwards  delivered  by  the  witness  to  the  secretary  of  the 
commcMiwealth.  The  book  in  which  the  abstract  was  made  is 
considered  as  a  record,  and  is  always  open  to  the  public.  Ed- 
ward D.  Bangs,  the  secretary  of  the  commonwealth,  was  next 
called.  He  produced  a  certified  copy  of  the  certificate  made 
by  the  mayor  and  aldermen,  and  deposited  in  the  office  of  sec- 
retary of  state  on  the  8d  day  of  April.  The  name  of  George 
Odiome,  and  the  votes  for  him,  did  not  appear  in  this  certifi- 
cate. The  witness  delivered  this  and  the  certificates  from  the 
towns  in  the  other  districts  of  the  commonwealth  to  the  gov- 
ernor and  council,  who  met  on  the  10th  day  of  April,  for  the 
purpose  of  opening  and  examining  the  same.  Upon  his  cross- 
examination,  being  asked  if  another  certificate  had  been  re- 
ceived by  him  from  the  mayor  and  aldermen,  the  attorney  for 
the  commonwealth  objected  to  the  question,  which  objection 
was  overraled  by  the  court,  and  thereupon  he  produced  a  sealed 
paper  which  was  delivered  to  him  by  S.  F.  McCleary,  on  the 
evening  of  the  1 1th  day  of  April.  The  indorsement  on  the 
outside  of  this  envelope,  purported  to  be  a  return  of  the  votes 
for  the  first  district  from  the  city  of  Boston.  He  delivered  it  to 
the  governor  and  council  on  the  morning  of  the  12th,  and  by 
them  it  was  referred  to  a  committee,  who  reported  that  it  ought 
not  to  be  opened  ;  which  report  was  accepted  by  the  governor 
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and  council.  It  had  remained  in  his  custody  sealed  to  that 
time. 

The  counsel  for  the  defendants  moved  that  this  paper  should 
be  opened  and  read.  The  attorney  for  the  commonwealth  ob- 
jected to  the  motion ;  and  the  witness  prayed  the  opinion  of 
the  courts  if  he  could,  consistently  with  his  duty  as  secretary  of 
the  commonwealth,  allow  the  paper  to  be  opened,  inasmuch  as 
it  belonged  to  another  department  of  the  government,  and  was 
in  his  official  custody. 

Thachea,  J.  Whether  this  second  certificate  contained  a 
true  and  perfect  return  of  all  the  votes,  which  were  given  at  the 
election  of  the  Ist  of  April,  can  be  ascertained  only  by  inspection. 
Whether  it  will  avail  to  any  purpose  is  to  be  considered  afters- 
wards.  It  may  be,  that  the  votes  for  George  Odiorne  were 
omitted  in  this  certificate  also,  which  would  preclude  further 
inquiry.  Whether  there  was  such  second  certificate  is  a  mate-^ 
rial  fact  in  this  trial ;  and  the  defendants,  as  well  as  the  com- 
monwealth, have  a  right  to  introduce  all  facts,  which  are  material 
and  pertinent  to  the  issue.  The  certificate  must  therefore  be 
opened.  But  that  the  secretary  may  not  be  prejudiced,  an 
indorsement  shall  be  made  upon  it,  that  it  was  opened  in  court, 
and  by  the  order  of  the  judge,  the  secretary  not  consenting 
thereto.  The  certificate  was  then  opened  by  the  judge,  and  an 
indorsement  made  on  it  as  ordered. 

The  attorney  for  the  commonwealth  proposed  next  to  read 
the  report  of  the  committee  of  the  governor  and  council,  in 
which  was  stated  the  ground  for  refusing  to  open  the  second 
certificate.  But  the  counsel  for  the  defendants  denied  that  it 
was  legal  and  pertinent  evidence.  The  court  said,  that  it  was 
evidence  to  prove  the  existence  of  the  second  certificate,  the 
time  of  its  deUvery  to,  and  its  rejection  by  the  governor  and 
council.  The  reasons  assigned  in  the  report  for  rejecting  the 
certificate,  and  to  show  that  it  was  not  a  valid  return,  were  not 
binding  on  this  court,  further  than  as  they  should  consist  with 
its  own  sense  of  the  law.    The  report  was  accordingly  read. 
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The  attorney  next  read  a  certificate  made  by  the  fleeretey, 
showing  that  the  mayor  and  aldermen,  from  the  commencement 
of  the  city  government,  had  always  met  within  two  days  after 
every  election,  to  examine  and  compare  the  votes.  This,  he 
said,  proved  their  own  construction  of  the  twenty-third  sectioD 
of  the  charter,  which  directs  the  manner  in  which  elections 
shall  be  held,  and  their  results  be  certified.  They  had  met 
within  two  days  after  each  election,  except  in  one  instance,  and 
examined  and  compared  the  votes.  But  it  did  not  appear,  from 
thb  paper,  when  the  examination  was  completed,  nor  when 
the  certificates  were  made  and  signed,  none  of  them  having  a 
date.  In  one  instance,  the  mayor  and  aldermen  did  not  assem- 
ble till  the  third  day  after  the  election ;  but  no  exception  was 
made  to  the  return  for  that  cause.  The  secretary  stated  that 
it  was,  and  had  been,  in  times  past,  the  practice  of  the  council 
to  assemble  one  or  two  days  before  the  expiration  of  the  time, 
within  which  the  certificates  might  be  made  to  the  secretary's 
office.  When  it  was  found  that  the  returns  from  a  district 
were  all  made^  they  were  assigned  to  a  committee,  who  {nto- 
ceeded  to  open  and  count  the  votes,  and  to  report  the  result, 
as  was  done  in  this  case.  The  certificate  was  exactly  similar 
in  form  to  all  which  had  ever  before  been  received  from  the 
mayor  and  aldermen  of  Boston.  That  on  the  morning  of  the 
1  ]  th  day  of  April,  the  mayor  and  city  clerk  went  to  the  gover- 
nor and  council,  and  requested  permission  to  correct  an  error 
in  their  certificate.  But  this  was  refused.  In  the  course  of 
the  evening  of  that  same  day,  the  second  certificate  was  de- 
livered to  the  secretary.  S.  F.  McCleary,  being  called  a  second 
time,  stated,  that  the  certificate  was  pursuant  to  the  form  which 
was  adopted  in  1822,  when  the  charter  went  into  operation, 
and  which  had  been  followed  ever  since.  Sometimes  it  had 
happened  that  the  returns  from  the  ward  officers  had  not  been 
received  by  the  city  clerk  till  the  second  day  after  the  election, 
and  it  would  not  always  be  possible  within  two  days  after  an 
election,  for  the  mayor  and  aldermen  to  complete  the  examina- 
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tion  of  the  returns,  and  prepare  and  sign  the  certificates,  which 
were  to  be  sent  to  the  governor  and  council.  At  the  election 
in  November,  1832,  for  state  officers,  and  for  electors  of  presi- 
dent and  vice  president  of  the  United  States,  more  than  five 
hundred  different  persons  were  voted  for,  and  upwards  of  six 
thousand  votes  were  cast  in  this  city. 

J.  Pickeri'ngy  for  all  the  defendants,  and  A.  Durdap,  for  Sam- 
uel Fales,  contended :  1.  That  the  word  neglect ,  in  the  act, 
meant  a  total  omission  of  duty,  not  an  incorrect  return. 
2.  That  it  was  competent  for  the  mayor  and  aldermen  to 
amend  their  certificate.  3.  That  an  evil  intent  was  essential  to 
the  commission  of  an  offence  ;  but  that  it  was  manifest,  in  this 
case,  that  the  omission  of  the  name  and  votes  of  Geoige 
Odiome  was  accidental  and  involuntary.  (Plowd.  19 ;  4  Bl. 
Com.  c.  2 ;  7  Mass.  R.  57.)  4.  That  the  word  therewpon  was 
equivocal  in  its  signification,  and  that  the  mayor  and  aldermen 
were  not  obliged,  by  the  fair  meaning  of  the  word  in  this  case, 
to  complete  their  certificate  within  two  days  after  the  election. 
5.  If  the  defendants  used  reasonable  diligence,  such*  as  is  re- 
quired in  ordinary  cases,  the  jury  might  properly  consider  them 
as  innocent  of  this  offence.  (2  Chitty  C.  L.  255.)  6.  That 
the  governor  and  council  ought  not  to  have  opened  and  counted 
the  returns  till  ten  days  had  elapsed  from  the  election ;  and  that 
they  ought  to  have  opened  both  certificates,  whereby  they  would 
have  seen  at  once  the  true  result  of  the  election.  Lincoln  v. 
Hapgoody  (11  Mass.  R.  351.) 

Parker^  for  the  commonwealth,  insisted,  that  by  the  true  and 
reasonable  construction  of  the  law,  the  certificates  should  have 
been  completed  within  two  days  after  the  election,  and  that  it 
could  not  be  amended  afterwards  in  whole  or  in  part,  either  by 
the  delivery  of  a  new  certificate,  or  by  inserting  in  the  first  a 
fact  which  had  been  omitted  therein  either  by  design  or  mis- 
take. He  referred  to  the  case  of  Coggs  v.  Barnard^  (2  Ld. 
Ray.  909,)  to  show,  that  one  who  undertakes  gratuitously  to 
perform  an  act  for  another,  and  performs  it  so  negligently  as  to 
occasion  to  him  an  injury,  is  liable  for  the  damages. 
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Thacher,  J.,  charged  the  jury  as  follows. 

The  mayor  and  six  of  the  aldermen  of  this  city  are  on  trial 
before  you,  for  an  alleged  neglectof  duty,  in  relation  to  the  elec- 
tion for  a  representative  to  congress  from  this  district,  on  the 
first  Monday  of  April  last  It  is  an  instance  of  the  supremacy 
of  the  law,  that  officers,  equally  respected  for  their  high  civil 
station,  and  for  their  personal  character,  should  stand  before 
you  at  this  time,  submitting  themselves  cheerfully  to  your  ver- 
dict It  is  their  turn  to-day,  it  may  be  yours  or  mine  to-morrow, 
to  exhibit  similar  respect  for  the  law.  In  a  free  state,  the 
rights  and  duties  of  the  citizens  emanate  from  the  law,  and  are 
secured  by  it  Those  most  eminent  for  official  trust  are  but  its 
servants ;  and  in  yielding  to  it  implicit  obedience,  consist  their 
highest  honor  and  safety.  The  law  makes  it.  your  duty,  in 
this  case,  to  pronounce  the  verdict ;  and  the  judge  is  but  the 
voice  of  the  law  to  pronounce  its  judgment  Stripping  the  in- 
dictment, which  is,  I  think,  a  model  of  legal  correctness,  of  all 
verbal  description,  the  accusation  may  be  stated  in  a  few  words. 
It  charges  that  the  defendants,  the  mayor  and  aldennen  of  this 
city,  did  neglect  to  perform  the  duty  of  making  out  a  true  cer- 
tificate of  the  result  of  the  election,  which  was  held  in  this  city 
on  the  first  Monday  of  April  last,  for  the  choice  of  a  represent- 
ative  to  congress  from  this  district,  as  they  were  required  to  do ; 
that  in  all,  three  thousand  six  hundred  and  eighty  ballots  were 
given  in  at  that  election,  of  which  three  hundred  and  thirty-two 
were  for  George  Odiorne,  which  were  duly  returned  to  the  city 
clerk,  and  by  him  entered  and  recorded  acc<H:ding  to  law ;  but 
that  the  defendants  omitted,  in  the  certificate  which  they  trans- 
mitted to  the  secretary  of  the  commonwealth,  to  mention  this 
portion  of  the  votes,  and  the  name  of  the  said  George  Odiorne* 
Therefore  the  indictment  concludes  that  they  did  neglect  to 
perform  the  duty  of  making  out  a  true,  perfect,  and  complete 
certificate,  of  the  result  of  the  said  election,  as  they  were  re- 
quired, and  it  was  their  duty  to  do,  by  the  statute  of  this  com- 
monwealth, in  that  case  provided. 
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If  the  truth  of  tbii  accusation  should  be  established,  and  the 
defendants  should  be  unable  to  invalidate  it,  the  first  question 
which  arises  will  be,  whether  it  constitutes  an  ofience  in  law. 
By  the  seventh  section  of  the  act  of  1833,  c*  68,  it  is  enacted, 
'<  that  if  the  mayor,  or  either  of  the  aldermen  or  ward  officers 
of  the  city  of  Boston,  shall  neglect  to  perform  any  of  the  duties, 
which  by  that  act  they  are  required  to  perform,  each  officer  so 
neglecting,  shall  forfeit  and  pay  a  sum  not  exceeding  two  hun- 
dred dollars,  nor  less  than  thirty.*'  By  the  twenty-third  section 
of  the  city  charter,  act  of  1821,  c.  110,  ^^  it  is  made  the  duty 
of  the  mayor  and  aldermen  to  meet  together  within  two  days 
after  every  such  election,  and  examine  and  compare  all  the  said 
returns,  and  thereupon  to  make  out  a  certificate  of  the  result 
of  such  election,  to  be  signed  by  the  mayor  and  a  majority  of 
aldermen,  and  also  by  the  city  clerk,*'  which  was  according  to 
ihe  act  of  1833,  c.  60,  to  be  transmitted  to  the  secretary  of  the 
Gommcmwealth,  within  ten  days  after  the  day  of  said  election. 

The  mayor  and  aldermen  are  not  charged  with  anything  cor- 
rupt No  one  imputes  to  them  a  dishonorable  purpose.  In 
what  is  imputed  to  them,  there  was  no  chance  to  gain  to  them- 
selves any  advantage,  or  to  do  to  others  a  personal  injury.  No 
choice  had  been  made  of  either  of  the  candidates ;  nor  were 
the  governor  and  council  misled  by  the  certificate,  to  declare 
that  one  had  been  chosen.  It  is  simply  an  act  of  negligence 
which  happened  to  the  defendants  in  the  performance  of  their 
official  duty ;  such  an  act  as  might  happen  in  the  life  of  any 
public  officer,  without  any  intention  in  him  to  oflend.  But  so 
highly  and  with  so  much  justice  is  the  elective  principle  re- 
garded in  our  free  commonwealth,  that  to  secure  the  highest 
vigilance  of  public  officers,  they  are  subjected  by  law  to  a  pecu- 
niary penalty,  for  a  simple  act  of  neglect,  that  is,  as  the  word  is 
understood  in  its  common  intent,  for  an  '^  omission  by  careless- 
ness "  in  the  performance  of  their  duties  on  such  occasions.  If 
a  party  on  trial  for  such  alleged  violation  of  the  law,  has  a  good 
excuse  to  offer  for  his  neglect,  it  will  be  for  the  jury  to  judge  of 
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its  validity.  Suppose  that  the  mayor  or  a  majority  of  the  alder- 
men should  be  incapacitated  by  sickness  from  making  the  ex- 
amination and  return ;  suppose  that  the  fault  should  arise  from 
the  neglect  of  the  ward  officers,  in  not  returning  transcripts  of 
the  record  of  votes  in  the  several  wards,  in  which  case  the 
ward  officers  would  be  answerable ;  or  from  the  fault  of  the 
citizens  in  totally  n^lecting  the  election,  if  such  supposition 
were  decent  and  credible, — these  facts  might  be  shown  to  the 
jury,  in  a  trial,  to  excuse  the  mayor  and  aldermen,  and  to  ex- 
tenuate their  fault,  in  not  making  any  return  of  the  result  of  an 
election. 

There  are  certain  laws  of  our  commonwealth,  which,  by  way 
of  dbtinction,  are  called  political  laws.  Such  are  the  provi- 
sions  of  the  constitution,  for  regulating  the  oiganization,  the 
form,  and  the  powers  of  the  several  branches  of  the  govern* 
ment ;  such  are  also  the  laws  which  prescribe  the  rights  and 
duties  of  the  citizens  in  the  exercise  of  their  elective  franchisei 
and  which  require  from  public  officers,  on  such  occasions,  the 
utmost  impartiality,  fidelity,  and  diligence.  On  the  purity  of 
elections,  and  the  faithful  observance  of  the  laws  which  regu- 
late them,  depends  the  continuance  of  our  republican  institu* 
tions.  It  is  not  therefore  material  to  inquire  from  what  motive 
this  prosecution  originated.  It  may  be  from  that  division  of 
parties  which  exists  among  us,  and  which  are  the  natural  fruit  of 
a  free  community.  As  interest  or  a  sense  of  right  and  duty  or 
even  caprice  may  prevail,  the  citizens  divide  themselves  into 
parties,  each  striving  to  acquire  or  to  keep  the  ascendency, 
each  watching  the  others,  and  ready  to  take  advantage  of  their 
fiiults.  It  is  useless  to  complain  of  this  state  of  things ;  it  is  our 
political  condition,  and  perhaps  it  is  not  much  to  be  regretted, 
as  it  imposes  on  public  officers  the  necessity  of  constant  watch- 
fulness, and  promotes,  in  that  way,  more  good  than  evil  to  the 
commonwealth.  The  grand  jury  have  very  properly  presented 
this  case  for  l^;al  animadversion.  The  act  complained  of  is 
not  a  wrong  to  a  particular  class  of  voters,  but  to  the  whole 
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body.  What  occurred  to  the  friends  of  Mr.  Odiorne,  may  hap- 
pen to  those  of  some  other  candidate  at  the  next  election,  and 
the  common  good  requires  a  strict  observance  of  the  law  with- 
out respect  of  persons.  I  am  of  the  opinion,  that  if  you  come 
to  the  conclusion  that  the  defendants  did  neglect,  in  their  cer« 
tificate,  to  return  the  votes  for  George  Odiome,  as  charged  in 
the  indictment,  it  was  an  offence,  and  that  it  will  be  your  duty 
to  find  them  guilty,  unless  they  satisfy  you  that  the  omission 
did  not  proceed  from  carelessness,  and  that  it  could  not  have 
been  prevented,  on  their  part,  by  ordinary  care.* 

The  facts  in  this  case,  on  the  part  of  the  prosecution,  are 
briefly  these.  Elections  were  held  in  the  several  wards  of  this 
city  for  a  member  of  congress,  on  the  first  Monday  of  April 
last*  Records  of  all  the  votes  given,  after  they  had  been  col- 
lected,  sorted,  counted  and  declared,  by  the  inspectors  of  elec- 
tions in  each  ward,  were  made  by  the  several  clerks;  and 
transcripts  of  the  same,  certified  by  the  warden,  clerk,  and  a 
majority  of  the  inspectors  of  each  ward,  were  forthwith  trans- 
mitted to  the  city  clerk.  This  officer  forthwith  entered  the  re- 
turns, and  made  a  plain  and  intelligible  abstract  of  them,  as  they 
were  successively  received,  in  a  book,  which  was  kept  by  the 
mayor  and  aldermen  for  that  purpose.  It  appeared,  by  this  ab- 
stract that  three  hundred  and  thirty-two  votes  had  been  given 
for  George  Odiorne.  The  mayor  and  aldermen  met,  within 
two  days  after  the  election,  examined  and  compared  all  the  re- 
turns, and  tiiereupon  made  out  a  certificate  of  the  result,  which 
was  signed  by  the  mayor  and  a  majority  of  the  aldermen,  and 
by  the  city  derk,  sealed  and  transmitted,  within  ten  days  after 
the  election,  to  the  secretary  of  the  commonwealth.  In  this  cer- 


'  This  opinion  arises  from  the  language  of  the  statute  ;  it  being  competent 
ibr  the  legislature  to  punish  an  act  of  neglect  merely,  in  a  matter  of  great  po- 
Utioal  importance,  even  though  it  should  not  have  been  done  maliciously  or 
wilfully.  To  do  an  act  wilfully,  "  is  to  act  contrary  to  a  man's  own  convic- 
tion." Drtwt  V.  Coultonj  (1  East  R.  563,  note  a.)  See  also  the  case  of  Lang 
snd  that  of  Jlglar  and  another  ^  post. 
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tificate,  flo  made  and  signed  by  the  defendants,  in  their  official 
capacity,  no  mention  was  made  of  the  votes  for  George  Odi- 
ome,  nor  did  his  name  appear. 

But  the  defendants  say,  on  their  part,  that  although  it  is  true 
that  they  did  transmit  to  the  secretary  sudi  a  certificate,  and 
that  the  name  and  votes  for  Greoige  Odiome,  were,  by  mbtake, 
not  contained  in  it ;  yet  that  within  ten  days  after  the  election, 
they,  upon  learning  the  omission,  made  application  at  the  coun-' 
eil  chamber  for  permission  to  amend  the  return,  which  request 
was  denied.  In  the  evening  of  the  same  day,  a  new  certificate 
signed  by  the  mayor,  by  a  majority  of  the  alda'men,  and  by  the 
rity  derk,  was  transmitted  to  the  secretary,  containing  the  true 
result  of  the  election,  and  in  which  the  votes  for  Geoi^  Odi- 
orne,  were  set  forth  at  length.  This  certificate  was  delivered 
by  the  secretary  to  the  governor  and  council  on  the  next  morn- 
ing, and  was  by  them,  after  consideration,  rejected,  and  remained 
sealed  until  it  nvras  opened  by  this  court  The  facts  relied  upon 
by  both  parties  have  been  proved,  and  are  not  contested. 
Hence  it  is  apparent,  that  it  could  not  .have  been  the  intention 
of  the  mayor  and  aldermen  to  suppress  the  votes  for  Mr.  Odi- 
ome. From  their  readiness  and  anxiety  to  amend  their  first 
certificate,  and  from  their  subsequent  tender  of  a  second  certifi- 
cate, within  the  terms  limited  by  law  for  making  returns,  it  is 
fair  to  presume,  that  the  omission  of  those  votes  in  their  first 
certificate  was  accidental  and  undesigned. 

The  attorney  for  the  commonwealth  contends,  that  the  de- 
fendants were  bound  by  their  first  certificate ;  that  after  the 
second  day  had  elapsed,  it  could  not  be  amended ;  that  when 
once  it  had  been  transmitted  to  the  secretary  and  was  in  his 
custody,  it  could  not  be  withdrawn,  nor  could  the  governor  and 
council  allow  it  to  be  amended,  or  accept  another  in  its  place. 
But  the  counsel  for  the  defendants  insist,  that  they  were  not 
limited  by  law  to  make  their  certificate  on  the  second  day  after 
the  election ;  that  the  mayor  and  aldermen,  having  met  within 
two  days,  and  examined  and  compared  the  returns  from  the 
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wards,  niigfat  prepare  the  certificate  afterwards,  at  any  time 
within  ten  days,  in  which  it  must  be  delivered  to  the  secretary  ; 
that  if  an  error  or  omission  existed  in  that  first  certificate,  they 
might  correct  it  afterwards ;  and  that  they  having,  in  fact,  made 
a  true  and  perfect  certificate,'and  transmitted  the  same  to  the 
secretary,  had  conformed  to  the  letter  and  spirit  of  the  law. 
And  further,  that  it  was  competent  for  the  governor  and  coun* 
dl  to  receive  such  second  certificate,  and  to  act  upon  it  as  a 
true  return  of  the  votes  from  this  district.  You  perceive,  then, 
that  this  is  a  question  of  law,  arising  under  the  statute,  and  it 
becomes  necessary  to  recur  to  its  words  to  learn  its  true  mean* 
ing.  To  do  this  successfully,  we  must  abstract  ourselves  from 
all  sources  of  prejudice,  and  view  the  law  without  reference  to 
what  has  been  done  or  omitted,  either  by  the  mayor  and  alder- 
men, or  by  the  governor  and  council. 

The  third  section  of  the  act  of  1833,  o.  68,  directs  that  the 
election  in  the  city  of  Boston  shall  be  held,  ^^and  all  the  proceed- 
ings thereon  had,  and  the  returns  thereof  made,  in  conformity 
with  the  directions  of  the  act  establishing  the  city  of  Boston." 
These  directions  are  contained  in  the  twenty-third  section  of 
the  city  charter,  and  apply  to  *^  all  elections  for  governor,  lieu- 
tenant governor,  senators,  representatives,  representatives  to 
congress,  and  all  other  officers  who  are  to  be  chosen  and  voted 
for  by  the  people."  The  law  prescribes  the  several  things 
which  are  to  be  done,  and  by  whom  they  shall  be  done,  with 
the  manner  and  order  of  time,  in  which  they  shall  be  done.  It 
supposes  that  they  are  to  be  done  successively,  and  not  all  at 
once,  which  would  create  inexplicable  confusion,  and  lead  to 
innumerable  mistakes.  1.  The  votes  in  each  ward  are  first  '^  to 
be  collected,  sorted,  counted,  and  declared,  by  the  inspectors  of 
elections."  3.  The  clerk  of  the  ward  is  next  <'  to  make  a  true 
record  of  the  same,  specifying  therein  the  whole  number  of 
ballots  given  in,  the  name  of  each  person  voted  for,  and  the 
number  of  votes  for  each,  expressed  in  words  at  length."  3* 
**  A  transcript  of  such  record,  certified  by  the  warden,  clerk 
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which  he  had/reoeived  from  the  clerks  of  the  several  wards. 
The  whole  number  of  votes  was  three  thousand  six  hundred 
And  eighty,  of  which  three  hundred  and  thirty-two  were  for 
George  Odiome.  The  book,  in  which  he  made  the  entry,  was 
kept  for  the  purpose  of  recording  the  result  of  elections  as  they 
occurred ;  and  the  abstract  of  this  election  was  etamined  by  the 
mayor  and  aldertnen,  at  a  meeting  which  was  holden  on  that  same 
evening.  Owuig  to  a  pressure  of  business  in  the  office  at  the 
time,  and  to  an  interruption  which  occurred  while  he  was  writ- 
ing the  certificate,  the  votes  for  Geo^  Odiome  were  omitted 
therein.  The  certificate  was  not  compared  with  the  examined 
abstract  before  it  was  signed,  was  immediately  sealed  up,  and 
was  afterwards  delivered  by  the  witness  to  the  secretary  of  the 
commonwealth.  The  book  in  which  the  abstract  was  made  is 
considered  as  a  record,  and  is  always  open  to  the  public  Ed- 
ward D.  Bangs,  the  secretary  of  the  commonwealth,  was  next 
called.  He  produced  a  certified  copy  of  the  certificate  made 
by  the  mayor  and  aldermen,  and  deposited  in  the  office  of  sec- 
retary of  state  on  the  dd  day  of  April.  The  name  of  George 
Odiome,  and  the  votes  for  him,  did  not  appear  in  this  certifi- 
cate. The  witness  delivered  this  and  the  certificates  from  the 
towns  in  the  other  districts  of  the  commonwealth  to  the  gov- 
emor  and  council,  who  met  on  the  10th  day  of  April,  for  the 
purpose  of  opening  and  examining  the  same.  Upon  his  cross* 
examination,  being  asked  if  another  certificate  had  been  re- 
ceived by  him  from  the  mayor  and  aldermen,  the  attorney  for 
the  commonwealth  objected  to  the  question,  which  objection 
was  overruled  by  the  court,  and  thereupon  he  produced  a  sealed 
paper  which  was  delivered  to  him  by  S.  F.  McCleary,  on  the 
evening  of  the  11th  day  of  April.  The  indorsement  on  the 
outside  of  this  envelope,  purported  to  be  a  return  of  the  vote» 
for  the  first  district  from  the  city  of  Boston.  He  delivered  it  to 
the  governor  and  council  on  the  morning  of  the  12th,  and  by 
them  it  was  referred  to  a  committee,  who  reported  that  it  ought 
not  to  be  opened ;  which  report  was  accepted  by  the  govemor 
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and  coiinciL  It  had  remained  in  his  custody  sealed  to  that 
time. 

The  counsel  for  the  defendants  moved  that  this  paper  should 
be  opened  and  read.  The  attorney  for  the  commonwealth  ob- 
jected to  the  motion ;  and  the  witness  prayed  the  opinion  of 
the  court,  if  he  could,  consistendy  with  his  duty  as  secretary  of 
the  commonwealth,  allow  the  paper  to  be  opened,  inasmuch  as 
it  belonged  to  another  department  of  the  government,  and  was 
in  his  official  custody. 

Thacher,  J.  Whether  this  second  certificate  contained  a 
true  and  perfect  return  of  all  the  votes,  which  were  given  at  the 
election  of  the  1st  of  April,  can  be  ascertained  only  by  inspection. 
Whether  it  will  avail  to  any  purpose  is  to  be  considered  after- 
wards. It  may  be,  that  the  votes  for  George  Odiome  were 
omitted  in  this  certificate  also,  which  would  preclude  further 
inquiry.  Whether  there  was  such  second  certificate  is  a  mate-^ 
rial  fact  in  this  trial ;  and  the  defendants,  as  well  as  the  com- 
monwealth, have  a  right  to  introduce  all  facts,  which  are  material 
and  pertinent  to  the  issue.  The  certificate  must  therefore  be 
opened.  But  that  the  secretary  may  not  be  prejudiced,  an 
indorsement  shall  be  made  upon  it,  that  it  was  opened  in  court, 
and  by  the  order  of  the  judge,  the  secretary  not  consenting 
thereto.  The  certificate  was  then  opened  by  the  judge,  and  an 
indorsement  made  on  it  as  ordered. 

The  attorney  for  the  commonwealth  proposed  next  to  read 
the  report  of  the  committee  of  the  governor  and  council,  in 
which  was  stated  the  ground  for  refusing  to  open  the  second 
certificate.  But  the  counsel  for  the  defendants  denied  that  it 
was  legal  and  pertinent  evidence.  The  court  said,  that  it  was 
evidence  to  prove  the  existence  of  the  second  certificate,  the 
time  of  its  delivery  to,  and  its  rejection  by  the  governor  and 
council.  The  reasons  assigned  in  the  report  for  rejecting  the 
certificate,  and  to  show  that  it  was  not  a  valid  return,  were  not 
binding  on  this  court,  further  than  as  they  should  consist  with 
its  own  sense  of  the  law.    The  report  was  accordingly  read. 
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the  mayor  and  aldermen  should  not  only  examine  and  compare 
the  votes,  but  also  make  out,  sign  and  seal  up  the  certificue  of 
the  result  within  the  two  days ;  in  which  case,  there  would  be 
DO  room  to  alter  the  certificate,  or  to  correct  an  error  in  it,  at 
any  time  afterwards.  But  if  the  legislature  did  not  mean  to 
confine  the  signification  of  this  word  tkerevp<m  to  the  time  when 
the  certificate  should  be  made,  but  intended  that  the  certificate 
should  be  made  upon  such  examination  and  comparison,  and 
should  contain  the  true  result,  leaving  it  uncertain  at  what  time 
it  should  be  made ;  then  it  would  not  be  material,  whether  the 
certificate  were  made  at  that  meeting  within  two  days,  or  at 
any  time  afterwards,  provided  it  had  been  made,  signed  and 
transmitted  to  the  secretary  within  ten  days  after  the  election* 
The  word  *^  thereupon,"  sometimes  means  "  upon  that,"  or  ^'  in 
consequence  of  that,"  and  sometimes  "immediately."  The 
attorney  for  the  commonwealth  contends,  that  it  means  in  thta 
place,  "  then  and  there."  Now,  "  when  words  are  used  equiV'^ 
ocally,"  says  Dr.  Johnson,  "  I  receive  them  in  either  sense." 
Where  the  meaning  of  the  law  is  clear,  it  must  be  followed  to 
the  letter ;  but  when  that  is  obscure,  the  court  must  follow  its 
own  understanding.  The  meaning  of  a  word  in  any  instance 
must  depend  on  the  manner  in  which  it  is  used.  If  the  legis- 
lature  had  intended,  that  the  word  should  in  this  case  refer  to 
time  only,  and  should  be  equivalent  to  the  word  "  forthwith," 
which  always  signifies  immediately,  meaning  that  the  examina* 
tion  and  comparison  of  the  votes,  and  the  making  out  and  com- 
pletion of  the  certificate  should  be  a  continuous  act,  to  be  done 
immediately  and  to  admit  of  no  delay ;  why  did  they  use  a 
word  which  is  equivocal,  instead  of  the  word  "forthwith,*^ 
which  had  occurred  twice  before  in  the  same  section  ?  Why 
did  they  not  use  a  similar  phraseology  to  that  in  which  they 
require  the  selectmen  of  towns,  in  the  like  case,  "  to  seal  up 
the  lists  and  certify  the  same  in  open  town  meeting  ? "  If  the 
same  idea  was  intended,  why,  in  a  case  where  precision  is  most 
necesseryy  should  there  be  a  change  in  the  phraseology  ?    ''  The 
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different  penning  of  two  clauses  in  one  and  the  same  act,  con- 
vinceth  me"  says  Sir  Michael  Foster,  ** that  the  legislature  had 
in  contemplation  two  different  objects,  distinct  in  their  nature 
and  tendency."^ 

Where  the  legislature,  in  requiring  an  act  to  be  done,  use  an 
equiYOcal  expression,  such  signification  is  to  be  applied  to  it,  as 
is  most  safe  and  convenient  in  practice.  In  framing  this  pro- 
tision,  which  was  to  regulate  all  elections  in  this  city,  the  legis- 
lature were  aware  that  it  would  be  impossible,  in  some  in- 
stances, for  the  ward  officers  and  the  city  clerk  to  perform  all 
the  duties  enjoined  upon  them  respectively,  and  for  the  mayor 
and  aldermen  to  examine  all  the  returns,  and  make  out,  sign 
and  seal  several  certificates  containing  a  true  result  of  the  elec- 
tion, within  the  space  of  two  days.  It  is  therefore  my  opinion, 
that  the  signification  of  the  word  *^  thereupon"  is  not  to  be  re- 
stricted, in  this  place,  to  express  the  time  when  the  mayor  and 
aldermen  should  complete  their  certificate,  but  that  it  intends 
that  the  same  should  be  made  upon  the  examination  and  com- 
parison of  the  returns  from  the  wards  and  the  abstract  of  the 
eity  derk,  and  that  it  should  contain  the  true  result  of  the  elec- 
tion. If  this  construction  of  the  law  is  correct,  it  follows  that  it 
is  not  material  whether  the  certificate  be  completed  in  two  days 
after  the  election,  or  afterwards,  provided  that  it  be  made  out, 
signed  and  transmitted  to  the  secretary  within  ten  days  after 
that  event  If  this  is  a  just  construction  of  the  act,  it  secures 
to  the  city  the  deliberate  performance  by  their  officers  of  the 
duties  which  belong  to  them  respectively  in  conducting  elec- 
tions, and  to  the  mayor  and  aldermen  in  particular,  ample  time 
for  their  examination  and  comparison,  and  to  make  out  certifi- 
cates of  the  result,  when  they  are  necessary. 

After  the  examination  and  comparison  by  the  mayor  and 
aldermen  in  the  present  instance,  they  made  and  signed  a  cer- 
tificate of  the  result,  which  was  sent  to  the  secretary,  in  which 

^  Foster's  C.  L.  Dis.  1.  e.  III.  s.  S. 
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certificate  the  Toteg  for  George  Odiorne  were  omitted  by  mis^ 
take.  From  the  view  which  I  have  taken  of  the  law,  this  omis- 
sion was  such  a  neglect  as  subjected  these  defendants  to  the 
legal  penalty,  unless  it  was  competent  for  them  to  amend  their 
certificate,  or  to  make  and  transmit  a  new  one  to  the  secretary 
within  the  time  prescribed  by  law.  Hence  arises  the  next  ques- 
tion in  this  case,  for  your  consideration,  whether  such  error 
might  be  corrected.  If  the  answer  to  this  question  depended 
on  the  analogy  to  proceedings  in  courts  of  justice,  it  would  be 
at  once  answered  in  the  affirmative.  For  now,  where  justice 
requires  it,  *^  courts  will  allow  of  amendments  at  any  time  while 
the  suit  is  depending,  notwithstanding  the  record  be  made  up, 
and  the  term  be  past.  For  they  at  present  consider  the  pro- 
ceeding as  injieri,  till  judgment  is  given  ;  and  therefore,  that 
till  then  they  have  power  to  permit  amendments  by  the  com- 
mon law ;  but  when  judgment  is  once  given  and  enrolled,  no 
amendment  is  permitted  in  any  subsequent  term.  Mistakes  are 
also  eflectually  helped  by  the  statutes  of  amendment  Aud  jeofaUt^ 
so  called,  because  when  a  pleader  perceives  any  slip  in  the  form 
of  his  proceedings,  and  acknowledges  such  error,  he  is  at  lib- 
erty by  those  statutes  to  amend  it."  *  Amendments  are,  there- 
fore, allowed  injudicial  proceedings,  to  avoid  delay  and  expense, 
for  the  ease  of  the  citizens,  and  for  the  sake  of  truth  and  right. 
When  a  sealed  certificate,  containing  the  result  of  an  elec- 
tion, has  been  delivered  to  the  secretary,  he  must  keep  it  till  it 
be  delivered  by  him  to  the  governor  and  council,  by  whom  it  is 
to  be  opened  and  examined.  He  cannot,  I  think,  consistendy 
with  his  duty,  return  it  to  the  party  who  made  it,  or  allow  it  to 
be  opened,  or  permit  any  erasure  or  addition  to  be  made  therein, 
as  we  correct  a  writ  or  other  judicial  process.  After  ten  days 
have  elapsed,  the  mayor  and  aldermen  of  the  city  would  cer- 
tainly be  bound  by  their  certificate,  and  it  could  not  be  altered 
or  amended  in  any  respect.    If,  however,  the  mayor  and  alder- 

1  3  BL  Com.  407. 
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men  should  discover  that  they  had  transmitted  to  the  secretary 
a  wrong  paper,  or  an  imperfect  certificate,  not  containing  the 
trae  result  of  the  election,  whether  by  their  own  error,  or  by  the 
fraudulent  act  of  any  other  person,  it  would  be  their  right,  I 
think,  and  their  duty,  if  the  ten  days  bad  not  elapsed,  to  make 
out  and  transmit  to  the  secretary  a  second  certificate,  which 
should  contain  a  perfect  account  of  the  result  of  the  election. 
It  would  be  the  right,  and,  I  think,  the  duty  of  the  governor 
and  council  to  open  this  paper,  as  well  as  the  first,  and  to  de* 
cide  upon  both. according  to  their  wisdom.  Nor  can  this  right 
and  duty  be  in  any  wise  affected  by  the  fact,  that  the  first  cer- 
tificate had  been  already  opened,  examined,  and  acted  upon  by 
the  governor  and  council  prior  to  the  expiration  of  the  time, 
within  which  returns  might  be  made  to  the  secretary.  For 
though  public  convenience  may  require,  that  the  governor  and 
council  should  meet  prior  to  the  lapse  of  the  time  within  which 
returns  may  be  made,  and  they  may  proceed  to  open  and  count 
the  returns  which  have  been  received  by  the  secretary  ;  yet  no 
rule  of  convenience  can  take  from  this  city,  nor  from  any  town 
in  the  commonwealth,  any  portion  of  the  full  period  which  is 
allowed  by  law,  in  which  returns  may  be  made.  And,  there- 
fore, such  previous  counting  must  be  subject  to  correction  or 
addition,  as  further  returns  shall  be  received.  No  usage  in 
similar  cases,  however  sanctioned  by  length  of  time,  and  even 
by  the  practice  and  example  of  the  most  eminent  men,  can 
avail  against  positive  law.  <<  Regularly,"  says  Lord  Coke,  "  a 
man  cannot  prescribe  or  allege  a  custom  against  a  statute,  be- 
cause that  is  matter  of  record,  and  is  the  highest  proof  and  mat- 
ter of  record  in  law."  ^  1  think,  therefore,  that  I  am  warranted  in 
this  position  by  the  settled  principles  of  law ;  although  1  would 
express  it  with  the  utmost  deference  and  respect  for  that  de- 
partment of  the  government,  which  is  particularly  bound  to 
watch  over  and  guard  against  errors  and   faults  in  all  other 

>  Co.  Lit.  115. 
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branches  of  the  government,  and  by  all  inferior  officers  of  the 
state* 

Evils  of  so  serious  a  nature  may  arise  from  a  certificate,  not 
containing  the  true  result  of  an  election,  or  containing  matter 
not  true,  that  convenience  requires,  I  think,  if  on  any  tail  con- 
struction of  the  language  of  the  law  an  error  may  be  corrected, 
before  it  is  barred  by  time,  that  it  should  be  corrected. 
Suppose  that  it  had  appeared,  from  the  first  certificate  in 
this  case,  that  one  of  the  candidates  had  received  a  majority 
of  the  votes ;  the  governor  and  council  would  have  been  obliged 
to  certify  that  fact,  and  to  issue  to  the  individual  a  credential, 
which  would  have  entitled  him  to  take  a  seat  in  congress.  And 
yet  the  house  of  representatives  of  the  United  States  would 
have  right  to  inquire  into  the  facts  of  the  case,  by  a  recurrence 
to  the  records  of  the  several  wards,  and  to  the  examined  ab* 
street  of  the  city  clerk,  and  would  vacate  his  seat,  because  no 
one  of  the  candidates  had  a  majority  of  the  votes,  and  no 
choice  had  been  made.  Suppose  that  one  of  the  candidates 
had  been  elected,  but  owing  to  a  mistake  in  the  certificate,  it 
should  appear  that  no  choice  had  been  efiected ;  the  governor 
and  council  would  be  obliged,  by  the  certificate,  to  declare  that 
result,  and  to  issue  a  precept  for  a  new  election,  to  which  the 
citizens  would  be  compelled  to  submit  But  the  house  of  rep- 
resentatives, being  final  judges  of  the  election  and  qualification 
of  their  members,  and  of  all  who  claim  to  be  so,  would  have 
the  right,  and  it  would  be  their  duty,  to  go  behind  the  certificate 
of  the  governor  and  council,  and,  by  a  reference  to  the  records 
of  the  several  wards,  to  decide  if  any  one  had  been  elected, 
according  to  the  fact.  For  the  right  to  a  seat  in  congress,  de* 
pending  on  the  choice  of  the  people,  is  not  to  be  defeated  by 
the  mistake  of  any  of  their  servants*  It  seem^  to  me,  there* 
fore,  that  every  rule  of  convenience  requires,  that  the  mayor 
and  aldermen  should  be  allowed  to  avail  themselves,  even  of 
the  last  moment  of  the  limited  period,  to  put  into  the  hands 
of  the  secretary  the  true  result  of  the  election.     When  two 
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returns  are  before  the  goveraor  and  council,  containing  different 
results  of  the  same  election,  both  signed  by  the  same  officers, 
both  purporting  to  be  true,  and  both  returned  in  due  season,  1 
admit  that  both  must  be  rejected  for  the  uncertainty.  But  where 
the  second  certificate  purports  to  correct  an  error  in  the  first, 
and  to  contain  the  true  result,  I  confess  I  see  no  difficulty. 

To  inflict  a  penalty  on  public  officers  for  an  accidental  mis- 
take, when  no  wrong  was  intended,  and  none  done,  especially 
when  they  corrected  the  error,  and  put  it  into  the  power  of  the 
goremor  and  council  to  know  the  true  result  of  the  election, 
would,  it  appears  to  me,  be  against  those  humane  principles  of 
equity  which  should  guide  courts  in  the  administration  of  the 
criminal  justice.  To  exact  the  letter  of  the  bond  in  such  case, 
would,  in  my  judgment,  be  against  all  good  policy.  For  what 
citizen,  who  values  his  own  happiness,  will  consent  to  senre  in 
offices  of  more  labor  than  profit ;  if  fail'  intention  will  not  pro- 
tect him  from  judicial  stigma  and  forfeiture  in  the  performance 
of  his  public  trust.  If,  therefore,  in  the  view  which  you  shall 
take  of  the  facts  in  this  case,  when  you  retire  to  deliberate  upon 
them,  you  believe  that  the  defendants  transmitted  to  the  secre- 
tary of  this  commonwealth,  within  ten  days  after  the  election  of 
the  first  Monday  of  April  last,  a  certificate  signed  by  the  piayor 
and  a  majority  of  the  aldermen,  and  by  the  city  clerk,  made 
upon  the  examination  and  comparison  by  them,  at  a  meeting 
held  within  two  days  after  that  election,  which  contained  the 
true  result,  and  in  which  the  votes  for  Geoi^  Odiome  were  set 
forth  at  full  length ;  then  it  will  be  your  duty,  in  law,  to  return 
a  verdict  in  their  favor.  But  if  you  are  not  satisfied  in  point  of 
fact,  that  the  certificate  so  transmitted  by  the  defendants  to  the 
secretary,  did  contain  the  true  result  of  that  election,  and  if  you 
believe  that  the  certificate  did  not  contain  the  name  of  Geoige 
Odiorne  and  the  number  of  votes  given  for  him,  then  it  will  be 
your  duty,  in  law,  to  find  them  guilty. 

The  jury  returned  a  verdict  of  acquittal. 
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JULY  TERM,  1833. 

Commonwealth  t^.  William  J.  Snelling. 

Where  the  matter  set  forth  in  an  indictment  for  a  newspaper  libel  does  not 
amount  to  a  libel,  the  defect  cannot  be  supplied  by  other  parts  of  the 
libellous  publication. 

In  the  trial  of  an  indictment  for  a  newspaper  libel,  a  conversation  between 
the  person  libeUed  and  the  defendant,  which  gave  rise  to  the  libellons  pub- 
lication, printed  in  the  same  newspaper  with  the  publication,  and  to  which 
the  publication  referred,  was  allowed  to  be  read  by  the  counsel  for  the 
government,  in  opening  the  case. 

Where,  under  the  act  of  1826,  c.  107,  (Rev.  St.  c.  133,  s.  6,)  which  allows  the 
truth  to  be  given  in  evidence,  in  the  trial  of  indictments  for  libel,  the  de- 
fendant, by  order  of  the  court,  furnished  a  specification  of  the  facts  in- 
tended to  be  proved  under  the  act,  evidence  of  facts  not  specified  was 
held  to  be  inadmissible. 

Upon  the  trial  of  an  indictment  for  a  newspaper  libel,  charging  a  justice  of  a 
court  with  official  misconduct,  letters  addressed  to  him  by  his  associate 
justices,  oflfered  in  evidence  to  show  their  opinions  in  regard  to  the  admin- 
istration of  justice,  in  certain  cases,  in  such  court,  were  held  to  be  inad- 
missible. 

Upon  the  trial  of  an  indictment  for  a  libel,  which  charges  only  official  mis- 
conduct, no  evidence  of  private  nusconduct  can  be  introduced. 

The  defendant  was  indicted  for  a  libel,  published  by  him, 
against  Benjamin  Whitman,  the  senior  justice  of  the  police 
court  of  the  city  of  Boston,  in  the  New  England  Galaxy  of  May 
11th,  1833.  The  matter  complained  of  as  libellous,  was  as 
follows :  ^^  We  accuse  him  of  disgracing  his  office,  of  perverting 
the  law,  which,  bad  as  it  is,  is  yet  worse  in  such  hands,  of  doing 
injustice  on  his  seat,  of  descending  from  his  official  dignity,  of 
suffering  his  personal  feeling  to  interfere  with  the  discharge  of 
his  functions."  —  "  We  do  not  pretend  that  we  have  related  all 
of  the  above  conversation  with  minute  accuracy,  or  that  we 
may  not  have  forgotten  some  trivial  circumstances ;  but  that  it 
is  correct  in  substance,  we  pledge  our  sacred  honor,  and  would 
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pledge  our  life,  if  it  could  be  pledged.  If  we  do  not  prove  the 
same  in  a  court  of  law,  let  us  suffer  the  extremity  of  the  statute, 
and  be  ever  after  held  up  to  public  scorn  as  a  monster.  Let 
Judge  Whitman  choke  a  week  or  so  on  this  pill,  and  we  have 
one  or  two  more  as  hard  to  swallow,  in  reserve.  These,  bitter 
as  they  are,  are  not  the  words  of  passion,  but  the  deliberate 
expression  of  our  conviction,  respecting  the  duty  we  owe  to 
ourself  and  our  country.  We  think  we  shall  do  service  to  God 
and  man,  by  removing  this  unjust  magistrate  from  the  seat  he 
disgraces." 

In  the  libellous  paper,  reference  was  made  to  a  certdn  con- 
versation, which  took  place  between  the  defendant  and  Justice 
Whitman,  at  the  time  that  the  matter  occurred  in  the  police 
court,  which  gave  rise  to  the  publication.  It  was  contained  in 
the  same  newspaper  in  which  the  libel  appeared.  The  objec- 
tion made  by  the  defendant's  counsel  to  the  reading  of  this  con- 
versation to  the  jury,  was  overruled,  and  it  was  read.  But 
when  the  county  attorney  was  about  to  read  the  whole  of  the 
publication,  or  rather  that  part  of  the  publication  which  was  not 
set  forth  in  the  indictment,  to  the  reading  of  which  the  defend- 
ant's counsel  objected,  the  court  said  that  it  was  undoubtedly 
the  right  of  the  defendant  to  read  the  whole  piece ;  but  if  the 
matter  chained  in  the  indictment  was  not  a  libel,  the  defect 
could  not  be  supplied  by  other  parts  of  the  publication.  And 
therefore  the  piece  was  not  read.  Before,  however,  the  defence 
was  concluded,  the  whole  was  read  by  the  defendant's  counsel 
to  the  jury,  and  was  commented  on  in  the  argument.  The  de- 
fendant admitted  himself  to  be  the  editor  of  the  newspaper, 
and  author  of  the  publication  complained  of.  The  defendant 
undertook,  in  his  defence,  to  justify  the  publication,  by  showing 
a  series  of  facts  in  relation  to  the  official  misconduct  of  Justice 
Whitman,  by  virtue  of  the  act  of  1826,  c.  107,  which  allows  the 
truth  to  be  given  in  evidence.  Upon  the  motion  of  the  attor- 
ney for  the  commonwealth,  the  court  required  the  defendant's 
counsel  to  specify  the  several  facts  and  cases,  the  truth  of 
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which  he  meant  to  give  in  evidence,  in  proving  the  truth  of  hb 
puUication.  This  was  ordered  on  the  second  day  of  the  trial. 
After  objection  by  the  counsel  for  the  defendant,  he  specified 
the  cases  in  pursuance  of  the  order,  and  was  not  permitted 
afterwards  to  introduce  evidence  of  other  instances  of  alleged 
official  misconduct.  Much  evidence  was  introduced,  which 
established  the  iact  that  Whitman  had,  in  certain  cases,  directed 
the  forms  of  complaint  before  the  police  court,  so  that  the  jurist 
diction  of  that  court  might  be  final,  when  the  ojfences  were  be- 
yond that  jurisdiction.  The  court  refused  to  allow  the  defend- 
ant to  prove  what  had  been  done  in  the  common  council  of  the 
city,  in  relation  to  withholding  the  salary  of  Whitman,  or  to  its 
reduction,  in  order  to  compel  him  to  resign  his  office.  And 
also  would  not  permit  the  introduction  of  testimony  to  prove 
that  Mr.  Whitman  was  habitually  intemperate  in  the  use  of 
ardent  spirits,  because  the  libel  chaiged  only  official  miscon- 
duct. But  the  court  gave  the  defendant  liberty  to  prove  that  the 
justice  had  been  intoxicated  in  any  instance,  while  he  was  sit- 
ting in  court,  as  a  magistrate ;  but  this  was  not  pretended  to 
have  been  the  fact.  The  defendant's  counsel  offered  to  read 
sundry  letters,  which  passed  between  Justice  Whitman  and 
William  Simmons,  and  John  G.  Rogers,  his  associates  in  the 
police  court,  in  order  to  show  their  respective  opinions,  in  re- 
lation to  the  manner  in  which  justice  should  be  administered  in 
particular  cases  in  that  court  But  the  court  decided  that  the 
letters  of  Whitman  might  be  read  to  contradict  any  statement 
which  he  had  made  as  a  witness ;  but  that  the  letters  of  Sim- 
mons and  Rogers  were  not  evidence ;  since  they  amounted  to 
their  opinions  only,  and  as  Whitman  was  entitled  to  his  opin- 
ion as  well  as  his  colleagues  in  office  to  theirs. 

Thacher,  J.  During  the  unusual  length  of  time  which 
this  trial  has  occupied,  I  have  studied  to  acquire  a  just 
knowledge  of  the  case,  so  that  I  might  assist  you  with 
my  advice,  in  coming  to  a  correct  result  I  shall  litde 
regard  the  labor  of  the   trial,  or  the  *  time  consumed  in  it^ 
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if  your  verdict  should  be  consistent  with  law,  and  happily 
promote  the  peace  of  our  society.  The  defendant  is  on  trial, 
charged  with  the  publication  of  a  malicious  libel  upon  Benjamin 
Whitman,  in  his  office,  as  senior  justice  of  the  police  court  and 
of  the  justices  court  of  this  city.  Almost  everything  which  is 
odious  in  the  character  of  a  judge,  seems  to  be  contained  in  the 
publication  upon  which  this  indictment  is  founded.  It  supposes 
him  to  be  void  of  all  judicial  dignity,  arbitrary,  unjust,  partial, 
and  even  corrupt ;  although  the  last  epithet  is  not  directly  ap- 
plied, but  is  left  rather  to  be  inferred  in  the  mind  of  the  reader. 
But  in  the  course  of  the  defence,  the  counsel  for  the  defendant 
have  disavowed  all  intention  to  impute  corruption.  It  is  made 
with  deliberation,  **  after  two  days  and  nights  deliberation,  and 
with  great  solemnity,"  for  he  "  pledges  his  sacred  honor,  and  his 
life,  so  &r  as  it  may  be  pledged,  to  prove  the  accusation  in  a  court 
of  justice.^'  If  it  is  a  libel  to  publish  maliciously  of  another,  in 
printing  or  writing,  what  is  designed  to  blacken  his  reputation, 
and  to  expose  him  to  public  hatred,  contempt  and  ridicule,  or  if, 
in  the  language  of  Alexander  Hamilton,  a  libel  is  ^'  a  censorious 
or  ridiculing  writing,  picture  or  sign,  made  with  a  mischievous 
or  malicious  intent  against  government,  magistracy  or  individu- 
als," it  is  for  you  to  judge,  whether  the  present  publication  is, 
or  is  not  of  that  character. 

Mr.  Whitman,  now  far  advanced  in  life,  has  arrived  at  a 
period,  when  his  good  name  is  of  greater  value  to  him,  and  to 
his  children,  than  any  earthly  human  possession.  For  the  last 
ten  years  he  has  held  a  commission  from  the  supreme  executive 
of  this  commonwealth,  which  was  of  great  trust,  and  earned  by 
a  long  life  of  professional  labor.  It  was  ccmferred  upon  him 
on  account  of  his  presumed  learning,  ability,  integrity,  and 
qualifications  for  the  judicial  office ;  and  it  has  placed  him  in  a 
situation,  which  called  for  a  firm  mind  and  a  benevolent  heart ; 
for  fidelity  to  the  public,  and,  at  the  same  time,  for  that  fearless 
independence  in  the  discharge  of  duty  which  will  dare  to  inter- 
pose a  diield  between  innocence  and  a  host  of  accusers.    To 
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publish  of  a  man,  in  such  an  office,  that  he  di^^races  that  office^ 
that  he  is  arbitrary,  unjust,  partial  and  corrupt,  cannot  but  be  a 
malicious  libel,  according  to  the  laws  of  this  commonwealth, 
unless  the  truth  of  the  accusation  can  be  fairly  made  out,  and 
the  publication  can  be  shown  to  have  been  made  with  good 
motives  and  for  a  justifiable  end.  And,  therefore,  the  govem^^ 
ment  having  proved  that  the  defendant  published  this  libel, 
claims  your  verdict  against  him,  that  reparation  may  be  made 
to  the  public  and  to  the  wounded  feelings  of  the  magistrate  for 
so  great  an  injury,  and  so  evil  an  example  to  others  in  like 
manner  to  offend.  But  the  defendant,  on  his  part,  far  from 
acknowledging  that  he  is  a  foul  calumniator,  and  deserving  of 
punishment,  claims  by  this  publication  to  have  done  a  meritori- 
ous deed.  He  is  a  young  man  of  learning  and  talents,  and  is 
animated  by  a  zeal  which  certainly  qualifies  him  for  great  good 
or  great  evil.  He  possesses  talent ;  no  one  can  read  his  com* 
position  without  wishing  that  his  pen  might  always  be  employed 
in  the  cause  of  learning  and  virtue.  He  rests  his  defence  in 
this  case  on  proving  the  truth  of  the  matter  contained  in  the 
publication  complained  of. 

Formerly,  it  was  the  law  of  this  commonwealth,  that  the 
truth  of  the  matter  contained  in  a  pubUcation  charged  as  libel- 
lous, could  not  be  given  in  evidence.  If  the  publication  was 
malicious,  and  had,  upon  its  face,  the  tendency  to  expose  a 
man  to  the  scorn  and  contempt  of  his  fellow-citizens ;  the  law, 
in  its  solicitude  to  preserve  the  peace  of  society,  would  not  stop 
to  examine  whether  the  matter  was  true  or  false,  but  consider- 
ing the  act  as  tending  to  provoke  the  party  injured  and  his 
friends  and  fiimily  to  acts  of  revenge,  which  it  would  not  be 
easy  to  restrain,  therefore  punished  it  severely.  The  essence 
of  the  offence  consists  in  the  malice  of  the  publication,  or  the 
intent  to  defame  the  reputation  of  another.  Society  owes  this 
justice  to  its  members,  to  resent  injuries  to  them  as  done  to 
itself,  for  the  sake  of  the  general  peace.  Before  any  legisla- 
tive act  on  this  subject,  the  rule  which  excluded  the  evidence 
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of  the  truth  of  the  libellous  matter  was  relaxed ;  so  that  where 
a  party  having  proved  that  the  publication  was  for  a  justifiable 
purpose,  he  was  allowed  to  give  in  evidence  the  truth  of  the 
words,  when  such  evidence  would  tend  to  negative  the  malice 
and  intent  to  defame.     A  man  might  complain  to  the  legisla- 
ture to  obtain  the  removal  of  an  unworthy  officer,  and  would 
be  permitted  to  prove  the  truth  of  his  allegations  in  support  of 
the  complaint.    A  candidate  for  public  office  was  considered  to 
put  his  character  in  issue,  so  &r  as  respected  his  fitness  and 
qualifications  for  the  office ;  and,  therefore,  publications  on  the 
subject,  with  the  honest  intention  to  inform  the  people,  were 
not  deemed  libellous.    And  so  every  man  holding  a  public 
elective  office  was  considered  as  within  the  principle.    These 
modifications  of  the  common  law  grew  out  of  our  republican 
institutions ;  and  are  recognized  by  our  supreme  judicial  court 
in  the  case  of  William  Clapp,  (4  Mass.  R.  163.)     In  the  year 
18S6,  the  legislature  of  this  commonwealth  passed  a  law  ^^  that 
i^  every  prosecution  for  writing  and  publishing  any  libel,  it 
should  be  lawful  for  any  defendant  upon  trial  of  the  cause  to 
give  evidence  in  his  defence,  the  truth  of  the  matter  contained 
in  the  publication   charged  as  libellous."     But  aware  what 
liberty  this  would  give  to  malice  —  that  the  faults  and  follies  of 
a  man's  youth,  or  of  former  years,  might  be  called  up  long  after 
they  were  not  only  forgotten  by  mankind  generally,  but  atoned 
for  by  a  series  of  virtues  and  services  to  the  public ;  —  that  the 
sanctuary  of  domestic  life  might  be  invaded  by  publishing  the 
&ult8  of  a  child  or  other  near  relative,  and  only  to  gratify  a  re- 
fiined  malice ;  the  law  goes  on  to  provide,  "  that  such  evidence 
of  the  truth  of  the  matter  shall  not  be  a  justification,  unless 
on  the  trial  it  shall  be  further  made  sadsftctorily  to  appear, 
that  the  matter  chaiiged  as  libellous  was  published  with  good 
motives  and  for  justifiable  ends."     If,  therefore,  when  you  re- 
tire to  review  this  case,  you  should  believe  that  the  defendant 
has  proved  the  truth  of  the  matter  complained  of,  still  if  you 
should  be  of  opinion  that  the  public  had  no  interest  in  the  pub- 
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licatioiiy  and  that  the  defendant  was  not  actuated  by  good  mo- 
tives or  for  a  justifiable  end,  but  solely  to  gratify  an  evil  and 
malicious  disposition,  and  to  wound  the  peace  and  injure  the 
good  name  of  Mr.  Whitman,  you  will  be  bound  to  find  him 
guilty. 

The  law  confines  the  evidence  to  the  matter  contained  in  the 
publication.    Under  the  allegation  of  official  misconduct,  the 
party  would  not  be  permitted  to  prove  private  immorality,  or 
domestic  turpitude.    These  would  render  the  man  odious,  but 
it  would  not  follow,  that  he  had  committed  a  misdemeanor  in 
office.    Because  the  private  life  of  the  judge  was  defective  in 
any  respect,  it  would  not  follow,  that  he  had  not  meted  out  the 
most  exact  justice  between  suitors,  while  he  was  sitting  in  a 
court  of  justice.    The  law  gives  to  the  libeller  an  ample  range. 
He  may  strike  whom,  and  when,  and  where  he  pleases.    But 
where  he  strikes,  there  he  must  abide ;  and  if  he  strikes  wrong 
he  must  take  the  consequences.    The  most  virtuous  citizen,  the 
most  pure  and  exemplary  magistrate  or  public  officer,  may  sud- 
denly and  unexpectedly,  and  perhaps,  undeservedly  too,  be  at- 
tacked in  the  public  press,  and  put,  in  fact,  on  trial  for  any 
charge  which  may  be  engendered  by  a  private  foe,  or  an  inter- 
ested partisan,  or  by  one  desirous  of  his  ruin,  no  complaint 
having  been  first  made  to  a  magistrate,  or  to  the  grand  jury. 
If  such  an  individual  had  committed  a  public  or  private  wrong, 
or  were  suspected  to  have  done  so ;  why,  if  the  accuser  seeks 
only  justice,  does  he  not  seek  for  it  in  its  courts,  or  at  its  altar  ? 
If  the  magistrate  abuses  his  trust,  is  perverse,  ignorant,  self- 
willed,  partial,  or  corrupt,  why  not  complain  at  once  to  the  only 
power  which,  while  it  can.  investigate  the  truth  of  the  com- 
plaint, can  also  apply  the  remedy  ?    Hence  it  is  most  reasona- 
ble, that  in  conducting  his  defence,  the  party  should  be  limited 
in  his  proof  to  the  subject-matter  of  the  publication.     The 
party  libelled  is  subjected  to  a  great  disadvantage.    If  he  were 
indicted  for  any  oppressive  or  illegal  act  in  the  course  of  his 
official  conduct,  his  offence  would  be  described  with  legal 
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exactness.  So,  if  he  were  accused  before  the  senate  of  high 
Climes  and  misdemeanors,  every  act  complained  of,  with  all  cir- 
cumstances of  time  and  place,  would  be  detailed  on  the  record. 
But,  in  the  present  case,  it  was  in  the  power  of  the  defendant 
to  select  from  the  records  of  a  long  judicial  life,  any  charge, 
and  to  compel  Mr.  Whitman  to  answer  it.  Which  of  these 
parties  is  entitled,  under  these  circumstances,  to  favor ;  the  indi- 
vidual, who  has  volunteered  to  put  down  the  magistrate,  or  the 
man,  who  has  been  involuntarily  placed  before  the  public  under 
circumstances  so  unexpected  and  trying  ? 

The  defendant  rests  his  defence  on  proving  that  Judge 
Whitman  has  committed  various  high  crimes  and  misdemeanors 
in  his  office.  The  justices  of  the  police  court  have  a  difficult 
task  to  perform.  Complaints  are  made,  in  the  first  instance,  to 
the  sitting  magistrate.  The  offender,  or  person  accused,  is  first 
brought  before  him.  The  accuser  and  the  accused  are  gener- 
ally, at  this  stage,  under  a  high  state  of  excitement ;  the  former 
for  the  injury  which  he  may  have  sustained,  the  latter  from  pas- 
sion, from  excess,  and  from  guilt ;  sometimes  he  is  ignorant  of 
the  accusation  and  of  his  legal  rights,  he  is  without  counsel,  and 
unprepared  even  for  the  primary  examination.  All  is  in  com- 
motion around  the  magistrate  —  all  ought  to  be,  if  possible, 
calm  and  serene  within.  He  is  bound'  to  shield  the  innocent, 
and  to  protect  the  injured,  as  well  as  to  punish  the  guilty,  or 
to  cause  him  to  be  placed,  where  the  law  will  have  its  course. 
If  the  magistrate,  in  such  situation  commit  an  error,  he  is  cer- 
tainly entitled  to  favorable  constructions.  '^And  therefore," 
says  the  law,  "  if  a  well-meaning  justice  makes  any  undesigned 
slip  in  his  practice,  great  lenity  and  indulgence  are  shown  to 
him  in  the  courts  of  law ;  and  there  are  many  statutes  made  to 
protect  him  in  the  upright  discharge  of  his  office." 

Again,  '<  If  a  magistrate  abuses  the  authority  reposed  in  him 
by  the  law,  in  order  to  gratify  his  malice,  or  promote  his  private 
interest  or  ambition,  he  may  be  punished  also  criminally  by  in- 
dictment or  information.    But  the  court  of  King's  Bench  have 
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fieqqeDtly  declared,  that  though  a  justice  should  act  illegally^ 
yet  if  he  has  acted  honestly  and  candidly,  without  any  bad  view 
or  ill  intention  whatsoever,  the  court  will  never  punish  him  by 
the  eztrsordinary  mode  of  an  information,  but  will  leave  the 
party  complaining  to  the  ordinary  method  of  prosecution  by 
action  or  indictment  Indeed,  where  a  justice  has  committed 
W  involuntary  enor,  without  any  corrupt  motive  or  intention, 
it  may  be  questioned  whether  it  is  an  indictable  qSknce" ' 

It  will  be  but  fiiir  for  you  to  inquire,  whether  the  acts  im« 
puted  to  Judge  Whitman  are  such,  that  if  he  were  now  on  trial 
Cor  them,  on  an  indictment,  he  would  deserve  conviction ;  or  if 
chaiged  before  the  senate  of  this  commonwealth  for  the  same, 
be  ought  to  be  found  guilty  and  removed  from  his  office.  If 
be  is  an  unjust  judge,  and  perverts  his  office  to  the  purposes  of 
injustice,  he  would  deserve  such  fate,  and  the  truth  of  such  an 
accusation  would,  I  think,  be  sufficient  justification  for  the  pub* 
lication.  But  if  the  facts  on  which  the  defendant  relies,  fail 
to  satisfy  you  that  Mr.  Whitman  is  an  unjust  judge,  and  a  per- 
verter  of  the  law,  then  you  will  be  bound  to  consider  that  he 
has  failed  in  his  defence,  and  it  will  be  your  duty  to  pronounce 
him  guilty.  The  burden  is  on  the  defendant,  to  prove  the  ac- 
tual guilt  of  Judge  WhiUnan.  He  professes,  ^^that  he  has 
declared  war  against  the  judge,  not  against  the  man.  His  ap^ 
peal  is  now  to  the  peophJ^  He  declares,  "  he  will  next  com*- 
plain  to  the  grand  jury,  and  then  to  the  general  assembly." 
He  promises  ^'  to  hunt  him  through  all  the  windings  of  the 
law.''  In  language  striking  and  terrific,  he  warns  the  object  of 
bis  invective,  that  ^^the  bloodhound  is  unchained  that  will 
pever  quit  the  slot  tiU  he  is  gorged."  Language  like  this  is 
happily  very  rare  in  our  community.  No  one  can  say  that  the 
defendant  has  not  voluntarily  assumed  Che  office  of  denundar 
tioB ;  and  the  duty  devolves  on  you,  as  sworn  to  do  justice, 
to  require  from  him  the  full  and  satisfactory  redemption  of  his 
pledge. 

1 1  Black.  C.  394. 
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The  refusal  of  the  justice  to  grant  a  warrant  to  arrest  ati  in** 
dividual  against  whom  the  defendant  made  a  complaint,  until 
he  had  further  evidence,  or  had  heard  the  testimony  of  certain 
individuals  who  were  present  at  the  time,  provoked  the  defend- 
ant to  publish  this  piece.  Now,  although  every  citizen  is  by 
law  entitled  to  surety  of  the  peace  when  another  threatens  to 
do  him  bodily  harm,  yet  there  is  a  discretion  reposed  in  the 
magistrate  to  whom  application  is  made,  to  be  first  satisfied  that 
the  party  complained  of  is  in  the  wrong.  For  the  protection 
of  the  citieens,  and  to  repress  malicious  and  groundless  com** 
plaints,  the  magistrate  is  bound  to  exercise  his  judgment  in  soch 
matter,  and  he  may  refuse  the  warrant,  where  he  has  reason  to 
believe,  at  the  time,  that  the  complainant  himself  was  in  the 
wit>ng,  and  where  time  and  opportunity  are  not  given  to  inves^ 
tigate  the  case,  tn  most  of  the  cases  complained  of,  the  magis* 
irate  had  directed  the  form  of  complaints,  so  as  to  bring  the 
parties  accused  within  the  final  jurisdiction  of  the  court.  Iti 
some  cases,  a  party  accused  of  an  aggravated  larceny  in  a 
dwelling-house,  for  instance,  was  charged  as  a  common  pilferer, 
and  being  found  guilty,  was  sentenced  by  him  to  a  period  of 
hard  labor  in  the  house  of  correction.  If  this  was  done  with 
a  corrupt  intention,  it  was  a  perversion  of  the  law.  Because  no 
court  may  transcend  its  jurisdiction.  And  where  the  court  hai 
not  the  right  and  power  to  inflict  the  whole  sentence,  which 
the  law  enjoins,  the  case  belongs  to  a  higher  tribunal.  But  it 
belongs  to  you  to  decide,  in  such  case,  whether  the  error  pro- 
ceeded from  a  corrupt  motive,  or  from  mistake  of  the  law 
merely,  and  under  an  honest  belief  at  the  time,  that  the  magis- 
trate was  acting  correctly.  The  fact  that  the  magistrate  did 
not,  in  any  instance,  treat  the  accused  with  severity,  but  let 
them  off  without  exacting  the  full  measure  of  retributive  justice, 
is  peculiarly  deserving  of  a  favorable  construction.  I  do  not 
say  that  he  was  free  from  fault  in  thus  leaning  to  the  side  of 
the  accused.  For  the  judge  must  always  be  true  to  the  law. 
It  is  not  right  for  him  to  sacrifice  the  rights  of  the  whde  in  pity 
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to  the  individual  ofTeoder.  But  if  errors  are  ever  excusable, 
those  who  err  on  the  side  of  humanity  are  certainly  less  desenr- 
ing  of  censure,  than  those  who  consume  themselves  and  their 
unfortunate  victims  by  an  intemperate  zeal  for  justice.  '^  It  is 
happy  for  an  author,  who  is  about  to  die,"  said  an  eminent 
critic,  ^'  to  be  able  to  reflect  that  he  had  never  written  anything 
against  morals  and  religion."  *  It  must  be  equally  happy  for  a 
judge,  who  is  soon  to  render  his  final  account,  to  be  able  to 
say  that  he  has  never  indulged  in  a  vindictive  temper,  but  has 
ever  endeavored  to  dispense  justice  with  mercy.  It  is  for  you 
to  decide,  whether  the  justice  in  the  particular  case  complained 
of  by  the  defendant,  which  excited  his  indignation  and  induced 
him  to  publish  this  libel,  actually  denied  to  him  justice.  It  was 
undoubtedly  the  duty  of  the  justice  to  be  satisfied,  that  the 
complaint  did  not  arise  from  sudden  heat  and  passion,  and  that 
it  was  well  founded.  This  was  according  to  the  usual  practice 
of  the  court  in  such  cases,  and  it  would  not  seem  that  such 
delay  was  not  consistent  with  law.  The  justice  must  think  and 
act  for  both  parties.  But  the  parties  themselves,  and  most  com- 
monly their  counsel,  are  apt  to  look  only  or  chiefly  at  those 
points  which  are  favorable  to  their  own  cause.  But  the  judge 
must -riot ^Mentify  himself  with  either  party.  He  must  feel  and 
act  upon  the  principle  that  both  have  rights,  and  that  there 
may  be  faults  on  both  sides. 

The  jury  returned  a  verdict  of  guilty.  The  defendant  was 
sentenced  to  pay  a  fine  of  fifty  dollars  and  the  costs  of  the  pro- 
secution, and  to  be  imprisoned  in  the  common  jail  for  sixty 
days.  From  this  judgment  he  appealed  to  the  next  supreme 
judicial  court,  and  recognized  in  the  sum  of  three  hundred 
dollars  to  prosecute  his  appeal  according  to  law.' 

1  Boilean. 

*  Upon  the  trial  of  the  appeal  before  Putnam^  J.,  the  defendant  was  found 
guilty.  The  case  was  then  brought  before  the  whole  court,  upon  a  motion  for 
a  new  trial  and  in  arrest  of  judgment,  and  the  motion  was  denied. 
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NOVEMBER  TERM,  1833. 
Commonwealth  v.  Aaron  Guild. 

In  the  trial  of  an  indictment  for  a  newspaper  libel,  evidence  of  the  admis- 
sions of  the  editor  of  the  newspaper  as  to  the  anthorship  of  the  pnblication, 
made  in  the  absence  of  the  defendant,  were  held  to  be  iqadmissible,  until 
a  proper  foundation  by  proof  had  been  laid  that  the  defendant  was  the 
author. 

The  acknowledgment  of  the  defendant  is  good  evidence  of  the  authorship 
of  a  libel. 

In  admitting  eridence  of  the  truth  of  a  libel,  the  court  is  guided  by  the  libel- 
lous publication  and^not  by  the  allegations  in  the  indictment. 

Where,  in  the  trial  of  an  indictment  for  a  libel,  the  publication  set  forth  that 
one  F.  made  certain  statements  of  his  own  conduct  while  on  a  jury  ;  evi- 
dence of  his  conduct  while  in  the  jury  room,  as  well  as  of  what  occurred 
there  generally,  was  hdd  to  be  inadmissible. 

Where,  on  an  indictment  for  a  libel,  the  jury  returned  a  special  verdict,  that 
the  defendant  did  publish,  &e.,  and  that  he  did  the  same  without  malice^ 
but  with  no  justifiable  motive ;  it  was  held  that  this  could  not  be  consid- 
ered as  a  verdict  either  of  guilty  or  not  guilty,  and  that  a  new  trial  must 
be  ordered.  .** 

The  indictment  in  this  case  charged  the  defendant  with  the 
pubKcation  of  a  libel  upon  Thomas  French,  in  the  <'  Boston 
Daily  Advocate,"  of  July  31,  1833.  The  piece  complained  of 
was  as  follows.  ''  Mr.  Hallett :  You  are  authorized  to  say  in 
your  paper,  that  on  Saturday,  the  day  the  verdict  was  given  in 
the  libel  case,  against  Moore  &  Sevey,  I  heard  Mr.  Thomas 
French,  one  of  the  jury  in  that  case,  speaking  of  the  two  jurors 
who  stood  out,  when  he  made  a  remark  to  this  effect,  that  Mr. 
Green  had  contradicted  his  own  testimony,  and  that  he  had  to 
work,  or  did  work  all  night  to  damn  it  into  them,  meaning  the 
two  jurors.  He  also  said  that  if  it  had  not  been  for  Mr.  Hal- 
lett, he  could  have  done  well  enough.  This  is  the  exact  mean- 
ing of  his  language,  and  I  am  sure  he  said  damn  it  into  them. 

43 


330  THACHER'S    CRIMINAL   CASES. 

Commonwealth  «.  Guild. 

I  am  ready,  when  called  on  to  testify  to  this,  and  I  leave  my 
name  with  you,  to  be  used  when  called  for.     Boston,  July  30." 

The  publication  of  the  piece  complained  of  was  admitted. 
The  first  witness  called  and  sworn  for  the  prosecution  was 
Thomas  French,  who  testified,  that  on  seeing  the  publication 
he  went  to  the  Advocate  office,  and  saw  Mr.  Hallett,  the  editor, 
with  whom  he  had  a  conversation.  To  the  question,  "  did  yoa 
demand  of  Mr.  Hallett  the  name  of  the  author  of  that  piece  ? " 
the  counsel  for  the  defendant  objected,  and  referred  to  1  Starkie 
on  Evidence,  389. 

Thacher,  J.  The  government  has  no  right  to  the  answer 
to  this  question,  put  in  the  absence  of  the  defendant,  until  they 
had  laid  a  proper  foundation  by  proof,  in  the  first  instance,  that 
the  defendant  was  the  author.  For  though  the  piece  says  that 
the  writer  had  left  his  name  with  the  editor,  yet  he  may  be 
called  as  a  witness  for  that  fact.  If  the  editor  said  to  the  wit- 
ness, that  the  defendant  was  the  author,  it  would  be  but  hear- 
say evidence,  secondary  in  its  nature,  and  would  not  be  legal 
proof  of  the  fact.  Proof  having  been  given  to  the  jury,  that  the 
defendant  was  the  author,  it  would  then  be  open  to  prove  the 
declaration  of  the  editor,  in  the  absence  of  the  defendant,  as  he 
had  referred  to  him,  and  he  would  undoubtedly  be  bound  by 
his  declaration.  Just  as  the  maker  of  a  note,  or  of  bill  of  ex- 
change would  be  bound  by  the  answer  of  the  person  whom  he 
had  authorized  to  act  for  him,  as  to  the  acceptance  or  payment 
of  the  bill.  —  The  witness  afterwards  saw  the  defendant,  and 
conversed  with  him.  To  the  question,  "  did  he  acknowledge 
himself  to  be  the  author  of  the  piece  ?  ^'  the  counsel  for  the 
defendant  objected,  on  the  ground  that  by  calling  the  editor,  or 
other  persons  in  the  Advocate  office,  better  testimony  would  be 
obtained  than  the  confession  of  the  defendant  himself.  Con- 
fessions were  usually  given  under  circumstances  of  apprehen- 
sion, distress  and  partial  coercion,  and  were  apt  to  be  misun- 
derstood and  incorrectly  reported.  He  referred  to  the  above 
authority  in  1  Starkie,  339;  1  Phillips  on  Evidence,  86 -88 -91. 
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But  the  cdurt  overruled  the  objectioii,  on  the  ground  that  the 
voluntary  confessions  of  a  party  were  invariably  received  in 
evidence,  and  were  generally  esteemed  as  evidence  of  the  best 
quality  ;  but  that  it  was  for  the  jury  to  estimate  their  value  in 
every  particular  instance. 

French  and  other  witnesses  related  several  conversations 
which  they  had  with  the  defendant  at  difierent  times,  in  which 
he  acknowledged  himself  to  be  the  author  of  the  piece,  though 
without  any  malicious  intent  From  their  testimony  relative  to 
these  confessions,  it  appeared  that  he  went  to  the  Advocate 
office  and  stated  the  facts,  which  Hallett  took  down  from  his 
mouth  with  a  view  to  publication,  and  that  the  defendant  knew 
that  this  was  the  intention,  and  did  not  object  to  it.  Here  the 
government  rested  the  case. 

Hallettf  in  opening  the  defence  for  the  defendant,  contended, 
1.  That  there  was  no  evidence  that  the  defendant  wrote,  print- 
ed, or  published  the  piece,  and  that  the  present  was  a  new 
attempt  to  convict  a  citizen  of  the  offence  of  libel.  2.  That 
the  publication  was  not  a  libel  in  itself,  because  it  did  not  con- 
tain the  characteristics  of  the  offence.  8.  But  that  if  the  piece 
was  in  itself  a  libel,  the  matter  of  it  was  nevertheless  true. 
From  Rex  v.  Bear,  (1  Ld.  Raym.  414,)  he  aigued,  that  writing 
was  essential  to  a  libel ;  but  he  insisted  that  the  defendant  did 
not  write  this  piece.  He  cited  also  Holt's  Law  of  Libel,  244, 
279, 282 ;  Bex  v.  Waodfal,  (5  Burr.  2661) ;  1  Russ.  on  Crimes, 
228 ;  4  Bl.  Com.  150 ;  2  Starkie,  851.  He  further  aigued,  that 
a  general  confession  by  a  defendant  that  he  was  the  author  of  a 
piece  would  not  amount  to  proof  of  publication  by  him,  and 
that  government  was  bound  to  call  the  printer  and  publisher  as 
witnesses  of  that  iieict.  Also,  that  the  publication  was  not  libel- 
lous, because  it  was  not  calculated  to  expose  the  individual 
named  in  it  to  a  legal  prosecution,  nor  to  blacken  him  in  the 
estimation  of  the  public.  He  then  offered  to  prove,  by  the 
confessions  of  Thomas  French,  and  by  the  testimony  of  Jo- 
seph W.  Barnes  and  Andrew  Campbell,  the  two  jurors  who 
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held  out  during  a  whole  nighty  and  who  would  not  concur  in 
the  verdict  with  the  other  jurors  till  late  in  the  forenoon  of  the 
following  day ;  that  French  did  use  violent  language,  and  was 
guilty  of  other  improper  conduct  in  the  jury  room,  in  urging 
the  two  to  agree  with  their  fellows.  The  county  attorney  ob- 
jected to  this  inquiry,  and  hence  arose  the  question,  whether 
proof  of  the  conduct  of  Thomas  French  in  the  jury  room,  while 
the  jurors  were  engaged  in  conclave,  considering  the  case,  and 
forming  their  verdict,  was  admissible  in  evidence  ?  The  county 
attorney  insisted,  that  the  question  was,  not  what  French  had 
done  in  the  jury  room,  but  what  he  had  said  to  Guild.  If  he 
had  not  said  to  the  defendant,  that  he  had  damned  the  obstinate 
jurors,  it  could  not  be  material  to  inquire  what  he  had  done. 
But  the  counsel  for  the  defendant  insisted,  that  if  he  could 
show,  as  he  expected  would  be  proved  by  the  witnesses,  that 
Thomas  French  did  damn  the  two  jurors,  while  they  persisted 
in  their  opposition  to  the  opinion  and  belief  of  the  rest  of  the 
panel,  and  that  he  used  great  urgency  with  them,  to  overcome 
their  obstinacy,  it  would  tend  to  prove,  that  he  had  actually 
said  what  was  asserted  in  the  libel.  It  proved,  too,  the  truth 
of  the  libellous  matter  complained  of,  and  amounted  to  a  justi- 
fication. For  no  jury  would  consider  that  French  was  injured 
by  the  publication  if,  in  truth,  it  amounted  to  an  assertion  only 
of  what  he  had  done.  The  truth  of  the  matter  consisted 
rather  in  what  French  had  done,  than  in  what  he  had  said. 

Thacher,  J.  The  defendant  offers  to  prove  what  was  said 
and  done  by  Thomas  French  in  the  jury  room,  while  the  jury 
were  considering  the  verdict ;  and  the  question  is,  whether  the 
witnesses  may  be  examined  to  this  point  If  the  decision  of 
this  question  depends  on  the  allegations  in  the  indictment,  it 
may  lead  to  one  result.  If,  however,  it  is  to  be  settled  by  the 
contents  of  the  publication,  the  result  may  be  different.  The 
contents  of  the  publication  may  not  support  the  innuendoes,  as 
they  are  called,  which  are  used  as  words  of  explanation  only. 
For  they  cannot  extend,  the  sense  of  the  expressions  in  the 
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libel  beyond  their  proper  meaning ;  unless  where  an  equivocal 
expression  is  used,  in  which  case  it  may  be  explained  under 
a  suitable  recital  or  averment  on  the  record.  Where  the  words 
of  the  libel  do  not  support  the  innuendoes,  it  would  be  ground 
to  set  aside  the  verdict,  if  it  should  have  been  rendered  against 
the  defendant.  Hence  I  infer,  that  in  admitting  or  rejecting 
evidence  of  the  truth  of  the  matter,  we  should  be  guided  by 
the  Kbel  itself.  The  defendant  is  charged  with  maliciously 
intending  to  vilify  and  defame  the  character  and  credit  of 
Thomas  French,  and  to  expose  him  to  be  prosecuted  for  a  vio- 
lation of  law,  by  representing  that  his  conduct  as  a  juror  in  a 
certun  case  was  highly  offensive  and  reproachful  to  the  public 
justice.  The  libel  is  upon  Thomas  French,  not  upon  the  jury. 
It  contains  no  accusation  against  the  jury,  that  their  conduct 
was  in  any  wise  improper.  Nothing  is  pertinent  or  admissible 
but  proof  of  the  truth  of  the  matter  contained  in  the  publication 
charged  as  libellous.  But  there  is  nothing  in  that  piece  which 
asserts  that  the  jury  acted  illegally,  or  that  Thomas  French 
did.  If  there  was  any  fault  in  the  conduct  of  either,  there  is 
no  imputation  to  that  effect  in  the  piece.  It  seems,  therefore, 
improper  for  either  of  the  parties  to  go  into  that  inquiry. 

What  is  contained  in  the  publication  ?  The  defendant  as- 
serts that  he,  on  the  day  the  verdict  was  rendered,  which  was 
after  the  verdict  was  rendered,  and  the  jury  had  been  dis- 
charged, heard  Thomas  French  make  a  remark  to  this  effect, 
"  that  he  had  to  work  or  that  he  did  work  all  night  to  damn  it 
into  the  two  jurors,"  who  stood  out  in  opposition  to  the  opinion 
of  their  ten  fellows.  The  piece  does  not  say,  that  Thomas 
French  did  work  all  night  for  this  purpose,  nor  that  he  used 
any  threat  or  other  improper  influence  to  compel  the  two  jurors 
to  agree  with  their  fellows,  but  simply,  that  he  uttered  such 
words.  Were  Thomas  French  on  trial  for  improper  conduct  in 
the  jury  room,  such  declaration  would  be  pertinent  evidence  to 
prove  the  fact.  "  The  truth  of  the  matter  "  then  will  be  to  show, 
that  Thomas  French  uttered  such  an  expression,  or  one  equiva- 
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lent  to  it.  No  more  could  be  inferred  from  a  general  demurrer 
by  the  defendant  to  the  indictment.  When  that  is  proved, 
either  by  witnesses  or  by  the  defendant's  admission,  so  much 
will  be  done  in  justification  of  the  publication.  Such  expression 
being  proved,  it  would  have  no  tendency,  I  think,  on  the  part  of 
the  government,  to  disprove  it,  to  offer  witnesses  to  show,  that 
no  such  act  was  done  by  the  juror  while  in  the  conclave.  For 
whether  such  act  had  been  done  or  not,  he  may,  at  the  time  re- 
ferred to,  have  inadvertently  made  use  of  the  expression,  per- 
haps  jocularly,  or  by  way  of  a  boast,  and  not  seriously,  or  with 
an  intention  to  have  it  so  understood  and  believed.  But 
whether  the  defendant  has,  in  the  publication,  truly  repre- 
sented the  conversation  of  Thomas  French,  is,  in  fact,  very 
material.  If  the  case  before  the  court  were  a  civil  action, 
brought  by  Thomas  French  against  Aaron  Guild,  to  recover 
damages  for  the  supposed  slander,  which  is  contained  in  this 
piece,  and  in  bar  thereof  Guild  had  pleaded  in  justification, 
that  the  plaintiff  had  damned  the  two  jurors,  and  had  otherwise 
behaved  improperly  in  the  jury  room,  it  would,  1  think,  be  a 
good  answer  to  the  claim.  For  what  injury  would  it  be  to  him 
to  have  been  accused  of  saying  what  he  had  actually  done  ? 
But  the  injury  done  to  an  individual  by  a  libellous  publica- 
tion is  an  indictable  ofience  ;  because  it  has  a  tendency  to  ex^^ 
cite  mutual  hostility,  and  leads  to  a  breach  of  the  peace,  whether 
the  publication  is  founded  in  truth  or  not.  The  civil  remedy 
to  the  injured  party  is  distinct  from  the  criminal  accusation. 
The  injury  t6  him  may  be  small  compared  with  the  evil  exam- 
ple and  pernicious  tendency  of  the  libel  to  the  public.  Hence, 
what  may  be  ground  of  defence  to  a  civil  action  between  the 
parties,  when  properly  placed  upon  the  record,  may  not  be 
admissible  in  evidence  in  the  criminal  trial.  —  The  evidence  of 
the  transactions  in  the  jury  room,  and  of  all  confessions  relating 
to  the  same,  was  therefore  excluded.  So  likewise  was  evidence 
offered  by  the  defendant,  to  show  that  Thomas  French  was 
habitually  profane  in  his  conversation.    For  the  court  thought^ 
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that  although  he  might  have  been  apt  to  indulge  in  profane 
expressions)  it  would  not  follow,  that  he  was  guilty  of  profanity 
in  this  instance.  If,  however,  Thomas  French  should  attempt  to 
prove  that  he  never  indulged  himself  in  this  evil  habit,  it  would 
be  the  right  of  the  present  defendant  to  contradict  the  evidence 
to  this  point,  and  to  prove  that  he  was  habitually  profane.  A 
defendant  in  a  criminal  case  might  now  put  his  character  in 
issue  ;  and  quoad  hoCj  Thomas  French  was  to  be  considered  the 
defendant  in  that  part  of  this  case,  where  the  party  on  trial  was 
attempting  to  prove  the  truth  of  the  libellous  matter,  and  where 
the  party  slandered  was  endeavoring  to  prove  himself  innocent  of 
the  misconduct  imputed  to  him  in  the  libel.  The  counsel  for 
the  defendant  offered  to  read  sundry  certificates,  signed  by  ten 
of  the  jurors,  one  of  whom  was  Thomas  French,  in  the  case  of 
Moore  &,  Sevey,  relative  to  the  proceedings  of  the  jury  in  their 
conclave ;  and  cited  10  Johns.'  435,  and  3  Pick.  376.  He  fur* 
ther  referred  to  1  Russell  on  Cr.  388 ;  5  Bac.  Abr.  S06,  tit.  Libel, 
to  show  who  shall  be  considered  a  libeller,  and  who  the  author 
and  composer  of  a  libel.    The  certificates  were  excluded. 

Parker^  for  the  commonwealth. 
Halktty  for  the  defendant. 

Thachpe,  J.,  charged  the  jury  substantially  as  follows. — The 
present  case  grew  out  of  a  trial  in  this  court,  in  July  last,  in  which 
Moore  &  Sevey,  printers,  were  indicted  for  a  libel  upon  Samuel 
D.  Greene,  in  which  case  Thomas  French  was  one  of  the  jurors. 
That  trial  excited  a  great  interest,  from  the  circumstance  that 
Greene  was  an  anti-mason,  and  the  defendants  were  free-ma- 
sons. The  feelings  of  both  those  bodies  were  enlisted  in  the  case. 
Both  watched  the  progress  of  the  trial.  Much  disappointment 
was  expressed  by  some,  and  an  equal  degree  of  satisfaction  was 
felt  by  others  at  the  verdict  of  the  jury.  As  is  common  on  such 
occasions,  some  blamed  the  jury,  finding  fault  with  their  con- 
duct, and  laying  hold  of  any  circumstances,  which  would  de- 
tract from  the  weight  of  that  verdict.     Some  insisted  that  the 
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verdict  ought  not  to  have  been  recorded  by  the  coart,  and  soon 
afterwards,  in  the  vacation,  certificates  were  published  in  the 
newspapers,  by  the  jurors,  in  which  they  mutually  chai^d  each 
other  with  improper  conduct  while  in  conclave.  In  case  of  an 
error  or  fault,  committed  in  the  course  of  a  trial,  or  other  judi- 
cial proceeding,  the  law  always  provides  a  remedy  which  will 
be  effectual  if  pursued  in  season.  This  is  by  motion  to  the 
court  supported  by  affidavit,  if  the  matter  of  complaint  is  not  ap- 
parent on  the  judge's  minutes,  or  otherwise  known  to  the  court. 
But  it  is  not  possible  for  the  public  to  correct  an  error  or  fault  of 
this  kind,  and  therefore  it  is  useless  and  mischievous  to  appeal 
to  the  public  by  publications  in  the  newspapers.  If  a  juror  has 
cause  to  complain  of  his  fellows,  that  complaint  should  be  made 
as  soon  as  he  returns  into  court.  He  is  not  obliged  to  affirm 
the  verdict.  If  new  light  has  burst  into  his  mind,  or  if  he  was 
compelled  to  agree  by  circumstances  of  duress,  or  if  the  ver- 
dict was  agreed  upon  by  the  cast  of  a  die,  or  other  chance  de« 
cision,  and  was  not  the  result  of  judgment,  he  should  declare  it 
to  the  court.  '^  After  the  verdict  recorded,  the  jury  cannot 
vary  from  it,  but  before  it  be  recorded,  they  may  vary  from  the 
first  offer  of  their  verdict,  and  that  verdict  which  is  recorded 
shall  stand."  ^  I  knew  a  case  where  the  foreman  declared, 
upon  his  return  into  court,  that  he  could  not  affirm  the  verdict. 
As  the  jury  had  separated,  after  their  agreement,  over  night,  the 
case  was  taken  from  them,  and  it  was  sent  to  a  new  jury. 

The  present  case  is  for  a  libel  upon  the  character  of  Thomas 
French.  A  libel  must  be  injurious  to  the  party  defamed,  and 
malicious  on  the  part  of  the  publisher.  Although  malice,  in  its 
common  acceptation,  means  ill-will  against  a  person,  yet  in  its 
legal  sense,  it  means  a  wrongful  act  done  intentionally  without 
just  cause  or  excuse.  Per  Bayley,  J.,  in  Bromage  v.  Prosier j 
(4  Barn.  &  C.  255.)  And  the  man  who  publishes  slanderous 
matter  calculated  to  defame  another,  must  be  presumed  to  have 

1  Co.  Lit.  2276. 
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intended  to  do  that  which  the  publication  is  calculated  to  bring 
about,  unless  he  can  show  the  contrary,  and  it  is  for  him  to 
show  the  contrary.  Per  Lord  Tenterden,  Ch.  J.,  in  Rex  t. 
Harvey,  (2  Barn.  &  C.  257  ;  5  Bac.  Abr.  209 ;  Tit.  Lib.  B.  2, 
in  notes.) 

You  will  first  consider  what  is  the  issue  on  trial.  The  in^^ 
dictment  contains  a  specific  charge  —  that  the  defendant  did 
frame  and  make,  and  did  print  and  publish,  and  did  cause  to  be 
printed  and  published  this  malicious  libel.  It  contains  no  ac- 
cusation against  the  conduct  of  the  jurors,  nor  against  Thomas 
French  as  one  of  them  while  they  were  empaneled  in  court,  and 
were  engaged  in  the  performance  of  that  oflEice  ;  but  that  after 
French  was  discharged  therefrom,  he  used  the  expression  which 
is  imputed  to  him.  So  that  what  was  done  in  the  jury-room  is 
not  now  in  issue,  and  it  was  excluded  from  the  inquiry,  as  not 
material,  and  as  calculated  to  mislead  you.  For  the  words 
might  have  been  spoken,  although  nothing  occurred  m  the  jury- 
room  to  justify  them.  And  it  would  not  follow  that  the  words 
were  spoken,  even  if  great  misconduct  had  prevailed  in  the 
conclave. 

The  issue  to  be  decided  is,  whether  Aaron  Guild  is  guilty  of 
the  charge  contained  in  this  indictment.  Before  you  can  pro- 
nounce him  guilty,  you  must  be  satisfied  that  he  was  the  mali- 
cious author  or  publisher  of  the  slanderous  publication,  and  that 
it  is  of  the  defamatory  t^haracter  and  injurious  tendency  which 
the  indictment  describes.  In  other  words,  you  mast  believe 
that  the  charge  is  true.  Did  he  publish  it  ?  If  it  was  written 
by  himself,  or  by  any  other  person  on  his  behalf,  and  published 
with  his  consent,  he  is  in  law  answeraUe  for  the  publication. 
If  it  was  written  by  him,  without  an  intention  to  publish  it,  and 
being  obtained  from  him  surreptitiously,  was  published  by  some 
one  without  his  authority  or  consent,  he  would  not  be  answer- 
able for  the  publication.  ^^\n  all  cases,^'  says  Lord  Holt, 
"  where  a  man  does  the  act  which  causes  the  thing  to  be  what 
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it  is,  that  man  ought  to  be  construed  the  doer  of  such  a  thing."  ^ 
And  it  was  said  by  other  judges  of  the  King's  Bench,  in  the 
same  case,  ''  If  A.  invents  the  matter,  B.  makes  rhyme  of  it,  and 
C.  writes  it,  every  one  in  common  understanding  may  be  dis- 
tinguished by  some  special  term.  As  A.  the  inventor,  B.  the 
poet,  C.  the  writer,  though  the  law  denominates  them  all  mak- 
ers.'* 

If  you  come  to  the  conclusion,  after  reviewing  the  evidence, 
that  the  defendant  wrote  or  caused  thb  piece  to  be  published, 
and  that  its  meaning  is  correctly  set  forth  and  explained  in  the 
indictment,  the  only  question  remaining  to  be  decided  will  be 
whether  it  is  an  injurious  libel  upon  the  prosecutor. 

Does  the  language  of  the  piece  import  the  defamatory  matter 
which  is  charged  in  the  indictment  ?  Of  this  you  are  the  pro- 
per judges,  and  you  will  expect  from  the  court  precise  instrac* 
tions.  The  libel  is  charged  to  be  against  Thomas  French,  of 
and  concerning  him,  and  of  his  conduct  as  a  juror  ;  the  mali- 
cious design  chained  is,  to  defame  him.  If  you  should  believe 
that  the  piece  actually  defames  the  public  justice,  or  any  persoa 
other  than  Thomas  French,  you  will  not  be  at  liberty  to  find  him 
guilty,  because  as  the  defendant  is  not  accused  of  intending  to 
defame  any  one  but  Thomas  French,  if  he  is  not  defamed,  you 
must  find  him  not  guilty.  It  would  be  otherwise,  if  he  had 
been  charged  with  intending  to  defiune  A.  B.  and  C,  and  it 
appeared  that  he  had  defamed  only  one  of  these  persons ;  that 
would  be  a  substantive  ofTence,  and  would  be  suflSci^it  to  found 
a  conviction  and  judgment.  It  may  be  that  the  libel  was  de- 
famatory of  the  public  justice  and  of  the  court ;  but  as  he  is  not 
charged  with  intending  to  bring  either  into  contempt,  you  must 
acquit  the  defendant,  notwithstanding  it  is  allied  to  be  to  their 
reproach. 

Suppose  it  proved  to  your  satisfaction  that  the  defendant 
published  the  piece,  and  with  the  malicious  mtention  alleged, 

'  Rex  V.  Bearf  1  Lord  Raymond,  419. 
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does  it  import)  according  to  the  natural  meaning  and  common 
use  of  the  terms^  that  ^<  Thomas  French  did  work  all  night  to 
control,  abuse,  influence  and  ill  treat  the  two  jurors,  and  ille« 
gaily  and  improperly  to  force  said  verdict  into  them  by  indecent, 
improper  and  profane  kinguage,  and  illegally,  improperly,  and 
against  their  belief  and  conviction,  to  force  and  compel  them  to 
agree  to  the  verdict  ? "  This  whole  inference  in  the  indictment 
is  drawn  from  that  *  expression,  that  "  he  had  to  work,  or  did 
work  all  night  to  damn  it  into  them," 

What  impression  is  naturally  made  upon  the  mind,  when  you 
hear  it  said  by  a  person  just  dischaiged  from  court,  where  he 
with  others  had  rendered  a  verdict  in  a  case  of  great  interest 
and  expectation,  that  he  had  tporked  all  night  to  damn  the  verdiU 
into  tu)o  of  their  number  7  Does  it  import  that  he  used  profane 
language  and  improper  means  to  make  them  agree  ?  They  were 
sworn,  well  and  truly  to  try  the  cause,  and  a  true  verdict  to 
give  according  to  the  law  and  the  evidence.  After  hearing  the 
witnesses,  the  aiguments  of  counsel,  and  the  instructions  of  the 
court,  they  retire  to  their  room  to  agree  upon  a  verdict.  If, 
when  they  meet  in  conclave,  they  find  that  they  are  divided  in 
opinion,  it  is  expected  that  they  should  review  the  case,  that 
they  should  hear  the  opinions  and  reasons  of  each  other  pa- 
tiently, with  mutual  respect,  and  with  a  sincere  desire  to  arrive 
at  a  correct  result.  All  violence  in  language  or  conduct,  all 
menaces,  every  attempt  to  overawe  and  to  compel  a  juror  to 
give  up  his  own  honest  opinion  for  that  of  another,  are  incon- 
sistent with  the  dfioe  of  judgment  In  reading  the  piece  com- 
plained of  as  a  libel,  does  it  raise  in  your  mind  the  belief  that 
Thomas  French  thus  undertook  to  oppress  and  control  the  free 
minds  of  the  two  obstinate  and  dissenting  jurors  ?  does  it  lessen 
him  in  your  estimation,  and  do  you  believe  that  it  may  justly 
subject  him  to  the  disapprobation  of  the  community  ?  Was  it 
the  intention  of  the  defendant  by  this  piece  to  lessen  the  confi- 
dence of  the  community  in  the  justice  of  this  court,  by  repre- 
senting the  deliberations  of  the  jury  as  a  scene  of  violence,  and 
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the  verdict  not  the  frait  of  deliberation,  but  of  intimidation  and 
force  ?  If  the  words,  in  their  natural  meaning  and  common  use, 
intend  that  the  juror  was  guilty  of  such  indecent  conduct,  the 
defendant  may  be  justly  considered  guilty  of  the  slander. 

If,  therefore,  you  believe  that  this  innuendo  or  inference  is 
correct,  then  you  will  find  defendant  guilty.  You  being  judges 
of  all  facts  in  the  case,  must  decide  upon  the  meaning  of  the 
expressions  contained  in  the  piece  in  the  first  instance.  If 
defendant  should  afterwards  submit  this  question  to  the  consid- 
eration of  the  court  by  a  motion  in  arrest  of  judgment,  it  will 
then  be  proper  for  the  court  to  give  to  it  a  more  full  and  minute 
consideration.  But  if  you  think,  that  from  this  expression  it 
can  only  be  inferred  that  the  discussion  in  the  jury  room  was 
protracted,  and  much  time  consumed  in  it,  that  the  dialogue 
between  the  jurors  was  animated,  and  that  their  passions  were 
much  excited,  and  that  there  was  a  conflict  of  words  only, 
without  threats  or  force,  you  may,  I  think,  fairly  doubt  whether 
the  language  of  the  libel  sustains  the  indictment  For  you 
must  allow  to  jurors  reasonable  liberty  of  thinking,  speaking  and 
action.  For  their  verdict  must  flow  from  free  minds,  restrained 
only  by  regard  for  the  truth  of  the  facts  and  the  law  of  the 
land. 

The  jury  retired,  and  at  a  late  hour  on  Saturday  evening,  the 
26th  of  October,  they  returned  into  court  with  a  special  verdict. 
After  sending  them  to  their  room  twice  to  amend  the  verdict 
without  success,  it  was  recorded.     It  was  as  follows : 

**  The  jury  find  that  Aaron  Guild  did  publish,  or  cause  to  be 
published,  the  paragraph  in  the  Boston  Daily  Advocate,  a  paper 
printed  in  Boston,  July  31,  1633,  set  forth  in  the  indictment, 
reflecting  on  Thomas  French. 

^'  The  jury  find  that  the  said  Guild  did  the  same  advisedly, 
but  not  maliciously  or  with  the  intent  to  injure  the  character  or 
reputation  of  the  aforesaid  Thomas  French. 

<'  The  jury  find  that  the  said  Guild  had  no  justifiable  motive 
in  publishing  or  causing  to  be  published  the  said  communica- 
tion  in  the  aforesaid  paper.  Jesse  Bibb,  Foreman.*^ 
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The  attorney  for  the  commonwealth  moved  that  sentence  be 
pronoanced  as  on  a  verdict  of  guilty.  The  counsel  for  the  de- 
fendant moved  that  he  be  discharged  as  on  a  verdict  of  ac- 
quittal ;  and  the  case  was  continued  for  advisement 

The  respective  motions  of  the  parties  were  argued  by  their 
counsel,  at  a  special  hearing,  November  6th,  1833. 

Parker  contended  that  if  the  jury  had  not  returned  a  verdict 
on  all  points  in  the  indictment,  they  had  yet  found  sufficient  to 
authorize  the  court  to  pronounce  sentence  as  on  a  verdict  of 
guilty.  They  had  found  that  the  defendant  was  guilty  of  the 
publication,  and  that  it  reflected  on  Thomas  French.  By  re- 
fusing to  pronounce  judgment,  the  court  would  impute  to  the 
jury  inconsistency.  That  where  so  much  was  found,  as 
amounted  to  a  substantive  offence,  the  court  might  enter  judg- 
ment.    Jones  V.  Kennedy^  (11  Pick.  125.) 

Halkti  argued  that  the  verdict  amounted  to  an  acquittal.  A 
special  verdict  is  always  to  be  favorably  construed.  HawJcs  v. 
Crofton,  (2  Burr.  698.)  That  it  is  not  possible,  from  the  ver- 
dict, to  tell  the  meaning  of  the  jury.  And  a  doubt  is  always 
to  operate  in  favor  of  the  party  accused.  5  Burr.  2666 ; 
Jtappi  V.  Barkery  (4  Pick.  239) ;  Porter  v.  Rummeryj  (10 
Mass.  64.) 

The  points  made  in  aigument  by  the  counsel,  will  more 
fully  appear  in  the  opinion  of  the  court. 

Teacher,  J.  The  attorney  for  the  commonwealth  has 
moved  that  sentence  be  passed,  as  for  a  conviction,  upon  the 
verdict,  which  was  found  in  this  case  against  the  defendant,  at 
the  last  term.  The  counsel  for  the  defendant  has  likewise 
moved,  on  his  part,  that  the  defendant  should  be  discharged,  as 
upon  a  verdict  of  acquittal.  It  is  an  indictment  against  the  de- 
fendant, in  which  the  grand  jury  present,  that  he,  intending  to 
vilify  and  injure  one  Thomas  French,  and  to  expose  him  to  a 
prosecution,  upon  the  30th  day  of  July,  1833,  at  Boston,  &c. 
did  maliciously  frame  and  make,  and  did  write,  print,  and  pub- 
lish in  the  Boston  Daily  Advocate,  of,  and  concerning  him,  and 
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concerning  his  conduct  as  a  juror,  in  a  certain  case,  wherein  he 
bad  been  returned,  qualified  and  sworn,  a  false,  scandalous,  and 
libellous  publication,  the  tenor  of  which  is  set  forth,  and  which 
is  alleged  to  be  to  his  great  scandal  and  damage.  In  addition 
to  the  tenor  or  words  of  the  libel,  their  meaning  is  averred  by 
innuendoes  in  legal  form,  from  which  it  would  appear  that  the 
piece  imports  <<  that  said  Thomas  French  unlawfully  worked, 
during  one  night,  to  control,  abuse,  influence,  and  ill-treat  two 
of  his  fellow«jurors,  in  that  case,  and  illegally  and  improperly  to 
force  them  to  agree  upon  a  verdict  by  indecent  and  profane 
language,  against  their  belief  and  conviction."  So  that  the  com- 
plaint against  the  defendant  was,  that  he  had  published  a  libel 
against  Thomas  French,  which  imputed  to  him  this  injurious 
eharge.  Upon  the  trial,  the  jury  found  "  that  he  did  publish, 
or  cause  to  be  published,  the  paragraph  in  the  Boston  Daily 
Advocate,  set  forth  in  the  indictment,  reflecting  on  Thomas 
French ;  that  he  did  the  same  advisedly,  but  not  maliciously,  or 
with  the  intent  to  injure  the  character  or  reputation  of  the  said 
Thomas  French  ;  and  that  he  had  no  justifiable  motive  in  pub- 
lishing, or  causing  to  be  published,  that  communication." 

The  attorney  for  the  commonwealth  insists  that  the  special 
verdict  finds  the  defendant  guilty  of  the  publication,  and  that 
this  authorizes  the  entry  of  a  genieral  verdict  of  guilty  against 
the  defendant,  if  in  the  opinion  of  the  court,  the  publication 
imports  tin  injurious  libel  upon  the  character  of  Thomas  French. 
Although  the  verdict  expressly  negatives  malice,  in  its  popular 
signification,  or  any  intent  to  injure  the  character  of  Thomas 
French ;  yet  it  finds  that  the  defendant  published  the  piece 
advisedly,  and  without  justifiable  motive,  which  is  that  legal 
malice  which  constitutes  one  of  the  elements  of  the  ofi*ence. 
But  the  attorney  for  the  defendant  contends,  in  his  argument, 
that  the  finding  of  the  jury  amounts  to  a  verdict  of  not  guilty  ; 
and  he  denies  that  any  judgment  can  be  rendered  upon  it,  on 
account  of  its  uncertainty.  He  insists  that  if  the  court  did  not 
discharge  the  defendant,  it  could  set  aside  the  verdict,  and 
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must  order  a  new  trial.  If  the  jury  meant  to  find  the  defend- 
ant guilty,  they  should  have  found  not  only  the  publication,  but 
the  meaning  which  is  attached  to  it,  and  the  malice  ascribed  to 
its  author,  in  the  indictment  The  court  also  must  be  satisfied 
that  the  piece  is  of  that  injurious  tendency.  But  inasmuch  as 
the  verdict  does  not  admit  such  construction,  and  special  ver* 
diet,  in  criminal  cases,  are  to  be  construed  favorably  for  the  de* 
fendants,  the  court  will  be  justified,  and,  be  thought,  bound  to 
enter  a  verdict  of  acquittal. 

A  libel  must  contain  some  imputation  on  the  mannere  or 

morals  of  the  party  defamed,  calculated  to  bring  him  into 

odium  or  contempt ;    or  it  must  contain  some  imputation  or 

chaige  of  misconduct,  which,  if  true,  would  expose  him  to  a 

criminal  accusation.    The  essence  of  the  offence  consists  in  the 

malicious  intent  of  the  party,  although  malice  will  not  make  the 

publication  a  libel,  if  the  words  do  not  import  scandal.    In  this 

case,  the  q)ecial  verdict  finds  Uiat  the  party  published  the  libel 

without  justifiable  motive ;   but  it  expressly  negatives  malice  in 

him,  and  any  intent  to  defame  the  prosecutor.    But  when  the 

jury  say  that  the  defendant  published  the  piece,  reflecting  on  the 

character  of  Thomas  French,  without  justifiable  motive  and  ad* 

visedly,  and  in  the  same  breath,  that  he  acted  without  malice  or 

intent  to  injure  the  reputation  of  Thomas  French,  it  seems  to 

me  to  amount  to  a  contradiction ;   it  is  both  inconsistent  and 

repugnant,  and  it  is  difllcult  to  say  what  they  meant ;    for  a 

wrongful  act  done  to  another  intentionally,  and  without  just 

cause  or  excuse,  is  malicious  in  the  eye  of  the  law.    But  I  do 

not  consider  that  I  have  the  right  to  infer  a  guilty  motive, 

when  it  is  expressly  negatived  by  the  finding  of  the  jury. 

**  Where  the  intention  of  the  jury  is  manifest,  and  beyond 

doubt,  the  court  will  set  right  matters  of  form.'^ '     And  if  a 

verdict  can  be  concluded  out  of  the  finding  to  the  point  in 

issue,  the  court  will  work  and  mould  it  into  form,  according  to 

the  real  justice  of  the  case.'    But  in  this  verdict  the  elements 

are  contradictory,  and  will  not  unite. 


>  Per  Lord  Mansfield,  2  Burr.  698.  '  Hob.  5A. 
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The  jury  were  instructed,  before  they  retired,  to  make  up 
their  verdict,  that  before  they  could  pronounce  the  defendant 
guilty,  they  were  to  be  satisfied  that  he  published  the  piece,  or 
caused  it  to  be  published ;  that  it  was  of  the  defamatory  char- 
acter and  injurious  tendency  which  is  alleged  in  the  indictment, 
and  that  it  was  maliciously  done  by  the  defendant.  But  in 
this  special  verdict,  they  expressly  negative  the  malicious  intent, 
and  they  do  not  find  the  truth  of  the  innuendoes.  '^  Wherever 
the  verdict  is  on  a  point  not  material,  the  court  is  not  bound 
to  give  judgment  upon  it."  '  A  general  verdict  of  guilty  would 
affirm  not  only  the  publication,  but  the  truth  of  the  innuendoes ; 
that  is,  that  the  piece  has  the  opprobrious  meaning  which  is 
alleged.  For  the  meaning  of  the  libellous  publication  and  the 
intent,  are  facts  to  be  settled  by  the  jury  in  the  first  instance. 
It  is  true,  however,  that  if  the  jury  find  a  defendant  guilty  of  a 
libel,  an  appeal  lies  to  the  court,  who  may  set  aside  the  verdict, 
if  they  find,  on  examination,  that  the  piece  imports  nothing 
scandalous  or  injurious  to  the  individual,  who  complains  of  the 
wrong.  Such  motion,  follows  the  conviction  by  the  jury  ;  and 
we  are  now  considering  the  efiect  of  this  special  verdict.  Un- 
less the  verdict  finds  the  party  guilty,  or  the  finding  amounts  to 
that,  the  court  cannot  pass  a  sentence,  because  that  is  the  judg- 
ment of  law,  which  is  consequent  on  guilt.  On  the  other 
hand,  unless  the  verdict  find  the  party  not  guilty,  or  to  that  ef- 
fect, he  cannot  be  discharged,  because  be  is  not  entitled  to  such 
judgment,  unless  the  record  shall  show  that  he  is  innocent.  He 
may,  however,  be  found  guilty  of  part  of  the  accusation  which 
is  contained  in  the  indictment,  and  be  acquitted  of  the  residue; 
and  if  such  finding  amounts  to  a  distinct  ofienoe,  he  may,  in 
such  case,  be  sentenced  for  that  part,  and  discharged  of  the 
residue.  "  A  verdict  that  finds  part  of  the  issue,  and  finding 
nothing  fcH*  the  residue,"  says  Lord  Coke,  '^  this  is  insufficient  for 
the  whole,  because  they  have  not  tried  the  whole  issue  where- 

*  Stra.  927  -,  2  Rollers  Abr.  99. 
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with  they  are  charged."  >  Hence,  the  verdict  of  not  guilty  of 
the  residue,  where  a  partial  verdict  only  is  found,  is  essential, 
because  the  verdict  ought  to  answer  the  whole  charge,  and  the 
jurors  must  perform  their  duty  thoroughly,  '*  although  the  court 
cannot  refuse  a  special  verdict,  if  it  be  pertinent  to  the  matter 
put  in  issue." '  In  every  criminal  accusation,  as  well  as  in  civil 
cases,  both  parties  have  the  right  to  a  verdict,  which  shall 
answer  the  whole  charge.  The  general  verdict  of  guilty  or  of 
not  guilty,  is  most  unexceptionable,  and  most  to  be  desired  in 
every  case.  As  it  is  the  right  of  the  accused,  in  all  cases,  not 
to  be  tried  and  put  in  jeopardy  twice  for  the  same  offence ;  it  is 
the  right  of  the  government  that  he  shall  be  tried  once  ;  which 
ajways  supposes  either  a  free  confession  of  guilt  by  the  defend- 
ant, or  a  verdict,  on  which  the  court  may  pronounce  the  sen- 
tence of  the  law,  or  an  order  of  discharge.  Where  such  ver- 
dict has  been  rendered  as  manifestly  contains  not  an  answer  to 
the  whole  indictment,  and  on  which  the  court  cannot  pronounce 
judgment,  it  is  a  mistrial,  and  the  case  must  be  sent  again  to 
the  jury.* 

As  the  verdict  in  this  case  is  not  an  answer  to  the  whole  ac- 
cusation, the  defendant  is  not  entitled  to  be  discharged ;  and 
on  the  other  hand,  as  it  does  not  find  him  guilty  of  the  publi- 
cation in  manner  and  form  as  is  contained  in  the  indictment, 
nor  according  to  the  innuendoes,  judgment  cannot  be  rendered 
against  him.  Both  motions  are  therefore  denied,  and  there 
must  be  a  new  trial. 

A  new  trial  was  ordered,  but  upon  an  intimation  frobfi  the 
court  that  the  public  justice  had  already  been  satisfied,  the 
county  attorney  fully  acceding  to  the  suggestion,  entered  a 
noUe  prosequi. 

*  Co.  Lit.  227  a.  *  lb.  228  a.    '  See  Com.  ▼.  Mooar,  post. 
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Commonwealth  v.  Abner  Kneeland. 

The  editor  and  puhlisher  of  a  newspaper  is  answerable  in  law  if  its  contents 

are  libellons,  unless  the  libellous  matter  was  inserted  by  some  one  without 

his  order  and  against  his  will. 
Under  the   act  of  1783,  c.  8,  (Rev.  St  c.  130,  s.  15,)  presumptuously 

reviling  the  name  and  attributes  of  God,  or  the  fundamental  principles  of 

the  common  belief  of  Christians,  is  blasphemy. 
The  act  of  1782,  c.  8,  is  constitutional. 

» 

The  indictment  in  this  case  was  under  the  act  of  1782, 
c.  8.  It  chaiiged  that  the  defendant,  on  the  20th  day  of 
December,  1833,  printed  and  published  in  a  newspaper 
called  the  "  Boston  Investigator,''  of  which  he  was  the  edi- 
tor, a  blasphemous  and  profane  libel.  The  indictment  set  forth 
an  obscene  article,  printed  in  the  "  Free  Inquirer,"  a  newspa- 
per published  in  the  city  of  New  York,  and  copied  into  the 
Investigator,  concerning  Jesus  Christ.  Also  another  article 
copied  from  the  same  newspaper,  ridiculing  the  common  forms 
of  prayer.  Also  a  third  article,  consisting  of  a  part  of  a  letter 
from  the  defendant  to  the  editor  of  the  '^  Trumpet,"  a  news- 
paper published  in  Boston,  which  was  as  follows : 

"  1 .  Universalists  believe  in  a  god  which  I  do  not ;  but  be- 
lieve that  their  god,  with  all  his  moral  attributes,  (aside  from 
nature  itself,)  is  nothing  more  than  a  chimera  of  their  own  im- 
agination. 2.  Universalists  believe  in  Christ,  which  I  do  not ; 
but  believe  that  the  whole  story  concerning  him  is  as  much  a 
fable  and  a  fiction,  as  that  of  the  god  Prometheus,  the  tragedy 
of  whose  death  is  said  to  have  been  acted  on  the  stage  in  the 
theatre  at  Athens,  five  hundred  years  before  the  Christian  era. 
3.  Universalists  believe  in  miracles,  which  I  do  not ;  but  believe 
that  every  pretension  to  them  can  either  be  accounted  for  on 
natural  principles  or  else  is  to  be  attributed  to  mere  trick  and 
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imposture.  4.  Universalists  believe  in  the  resurrection  of  the 
dead,  in  immortality  and  eternal  life,  which  I  do  not ;  but  be- 
lieve that  all  life  is  mortal,  that  death  is  an  eternal  extinction 
of  life  to  the  individual  who  possesses  it,  and  that  no  individual 
life  is,  ever  was,  or  ever  will  be  eternal." 

Parker  J  for  the  commonwealth,  opened  the  case,  substan- 
tially, as  follows :  — 

I  shall  consider,  1.  The  statute  law  relating  to  this  offence  ; 
2.  The  common  law ;  3.  The  importance  and  paramount  duty 
of  enforcing  these  laws,  and  punishing  all  violations  of  them ; 
4.  The  testimony  on  which  the  prosecution  is  founded,  and  by 
which  the  guilt  of  the  defendant  will  be  made  manifest.  (The 
whole  statute  was  here  read.)  It  is  possible  that  the  meaning 
of  some  words  may  be  questioned.  Their  signification  will, 
therefore,  be  taken  from  the  best  sources.  Dr.  Webster,  in  his 
dictionary,  says.  To  blaspheme  is  to  utter  blasphemy  —  to  speak 
of  the  Supreme  Being  in  terms  of  impious  irreverence  —  to 
speak  evil  of — to  utter  abuse  or  calumny  of.  Blasphemy ^  he 
says,  is  an  indignity  offered  to  God  by  words  or  writing ;  that 
which  derogates  from  the  prerogatives  of  God.  In  another 
book,  (Hume  on  Crimes,)  it  is  stated  that  blasphemy  consists  in 
the  denial  of  the  being,  attributes,  or  nature  of,  or  uttering  im- 
pious or  profane  things  against  God,  or  the  authority  of  the 
Holy  Scriptures.  It  is  committed  by  uttering  such  things  in  a 
scoffing  and  railing  manner,  &c.  The  word  wilfully  in  law 
means  intentionally  —  done  on  purpose  —  not  accidentally  — 
or  unconsciously.  But  the  statute  itself,  on  which  this  prosecu- 
tion is  founded,  undertakes  to  define  what  amounts  to  blasphemy. 
I  consider  this  statute,  being  in  full  force  and  unrepealed,  as  es- 
tablishing as  a  part  of  the  law  of  this  commonwealth,  these  pro- 
positions. 1.  That  there  is  a  God  whose  name  it  is  possible  to 
blaspheme.  2.  That  denying  or  contumeliously  reproaching  God 
is  wilfully  blaspheming  his  holy  name.  3.  That  denying  his 
creation,  government,  or  final  judging  of  the  world  is  blasphem- 
ing his  holy  name.    4.  That  reproaching  Jesus  Christ,  is  bias- 


348  THACHER'S  CRIMINAL  CASES. 

Commonwealth  v.  Kneeland. 

pbeming  the  holy  name  of  God.  5.  That  reproaching  the 
Holy  Ghost,  is  blaspheming  the  holy  name  of  God.  6.  That 
reproaching  the  Holy  Scriptures,  is  blaspheming  the  holy  name 
of  God.  7.  That  exposing  the  Holy  Scriptures  or  any  part  of 
them,  to  contempt  and  ridicale,  is  blaspheming  the  holy  name 
of  God.  There  is  but  one  crime  stated — one  carpus  delicti — 
that  is,  wilfully  blaspheming  the  holy  name  of  God — that  is 
the  only  thing  prohibited  by  the  statute. 

As  the  constitutionality  of  the  law  is  to  be  called  in  question, 
the  propositions  I  maintain,  are,  that  the  law  is  constitutional, 
and  that  the  Christian  religion,  at  the  time  of  the  adoption  of 
the  constitution,  was  part  and  parcel  of  the  constitution  itself : 
and  without  faith  in  the  Christian  religion,  this  commonwealth 
could  have  had  no  government  prior  to  the  year  1820,  and  no 
lawful  convention  in  that  year  to  punend  the  constitution. 
These  propositions  I  shall  prove  from  the  constitution  itself. 
1.  In  the  preamble  —  It  recognizes  God  as  the  great  legislator 
of  the  universe,  and  acknowledges  his  superintending  provi- 
dence, and  prays  for  his  direction.  2.  Next  —  The  second  arti- 
cle in  the  bill  of  rights  declares  it  to  be  the  right  and  duty  of 
all  men  in  society,  publicly  and  at  stated  seasons  to  w(M«hip  the 
Supreme  Being,  the  great  creator  and  preserver  of  the  uni- 
verse ;  who  is  called  God  in  the  same  article.  3.  The  third 
article  provides  for  the  worship  of  God,  and  requires  parishes  to 
make  provision  for  the  public  worship  of  God,  and  the  sup- 
port of  public  teachers  of  religion,  and  provides  that  every  de- 
nomination of  Christians  shall  be  under  the  protection  of  the 
law.  4.  The  eighteenth  article  speaks  of  the  necessity  of 
piety,  and  observance  of  it  in  making  laws.  Piety  here  means 
religion,  and  this  article  strongly  proves  the  constitutionality 
of  the  law  and  the  right  of  the  legislature  to  make  it.  5.  In 
part  the  second,  ch.  1,  sec.  1,  art.  3,  at  the  close  —  courts 
have  full  power  to  administer  oaths  to  witnesses.  The  object 
of  an  oath  is  to  search  the  conscience,  to  make  an  appeal  to 
God  and  his  justice  for  the  truth  of  what  the  witness  says. 
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6.  In  ch.  2,  sec.  1,  art.  2  —  No  person  shall  be  eligible  as  gov* 
emor  of  this  commonwealth,  unless  he  shall  declare  himself  to 
be  of  the  Christian  religion;  that  is,  the  religion  of  Jesus 
Christ.  This  article  clearly  incorporates  the  Christian  religion 
into  the  constitution.  7.  Chap.  2,  sec.  2,  art.  1.  —  The  lieutenant 
governor  shall  be  qualified  in  point  of  religion  as  the  governor. 
8.  Ch.  5,  sec.  1,  art  1.  —  The  honor  of  God,  the  advantage  of 
the  Christian  religion  is  provided  for,  by  encouraging  arts, 
sciences,  and  literature,  and  the  ministers  of  congregational 
churches  are  made  officers  of  the  university.  9.  Ch.  6,  art.  1. — 
The  governor,  lieutenant  governor,  all  counsellors,  senators,  and 
representatives,  as  a  condition  precedent  to  entering  on  office, 
shall  declare  that  they  believe  in  the  Christian  religion.  Here 
the  whole  legislative  power  must  have  this  faith  and  avow  it 
publicly  in  presence  of  many  witnesses.  How  could  a  religion 
be  more  incorporated  and  become  part  of  a  constitution  ?  Such 
was  the  constitution  when  this  law  was  made.  In  1820,  the 
constitution  was  altered  by  a  convention,  but  that  convention 
could  not  have  been  called  but  by  the  act  of  a  Christian  gen- 
eral court.  That  convention  derived  its  authority  solely  from 
Christians.  Without  Christians  there  could  be  no  general  court 
prior  to  the  convention,  and  without  a  general  court  there  could 
have  been  no  convention.  [See  c.  5,  art.  10,  providing  for 
calling  a  convention.]  The  constitution  itself,  the  paramount 
law  of  the  land,  establishes  the  Christian  religion,  makes  it  a 
part  of  itself,  and  maintains  the  positions  I  have  stated  —  each 
and  every  one  of  them.  But  there  is  another  important  article 
in  the  constitution  which  bears  on  this  point.  In  the  sixth  chap- 
ter, on  oaths,  &c.  art.  6,  it  is  stated  all  the  laws  which  have 
heretofore  been  adopted,  used,  and  approved  in  the  province, 
colony,  or  state  of  Massachusetts,  shall  still  remain  and  be  in 
force  until  altered  or  repealed  by  the  legislature,  &c.  The 
makers  of  the  constitution  must  be  presumed  to  have  known 
the  existing  laws.  There  were  existing  laws  in  relation  to  reli- 
gion when  the  constitution  was  adopted,  and  that  constitution 
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must  therefore  have  reference  to  them.  That  constitution  pro- 
viding that  all  the  laws  which  had  been  adopted,  used,  and  ap- 
proved in  the  province,  colony,  or  state,  of  Massachusetts  Bay, 
and  usually  practised  on  in  courts  of  law,  shall  remain  in  force, 
until  altered  by  the  legislature,  in  fact  confirms  and  reenacts 
those  previous  existing  laws.  Similar  laws  then  are  constitu- 
tional. Let  us  then  go  back  and  see  how  the  law  against  bias* 
phemy  stood  in  the  province,  colony,  and  state ;  because  the 
framers  of  the  constitution  must  be  presumed  to  have  reference 
to  them.  (Col.  Laws,  58,  61,  302.)  The  principle  of  the  laws 
has  been  the  same  from  the  beginning,  but  the  modes  of  pun- 
ishment have  varied  as  to  this  as  well  as  to  other  crimes ;  in  the 
course  of  time,  all  punishments  have  been  ameliorated.  The  col- 
ony laws  against  atheism  and  blasphemy,  remained  until  the  rev* 
olution.  Then  the  constitution  was  proposed,  discussed  most  ably 
and  thoroughly,  and  adopted.  Then  the  new  act  was  passed, 
on  which  this  indictment  is  founded,  within  a  very  short  time 
after  the  adoption  of  the  constitution,  and  passed,  too,  probably 
by  the  very  men,  or  many  of  them,  who  made  the  constitution 
itself,  and  has  been  in  operation  ever  since,  never  obsolete, 
never  repealed  or  modified.  But  the  common  law,  also,  is  re- 
tained by  the  constitution  —  having  been  adopted,  used  and 
practised  upon  in  our  courts,  and  must,  therefore,  also  be  pre- 
sumed to  have  been  referred  to  by  those  wise  men  who  drafted, 
and  those  who  adopted  the  constitution  :  and  this  common  law 
is  still  the  law  of  the  land  as  to  crimes  and  civil  suits,  except  so 
far  as  altered  by  the  legislature.  Also,  the  constitution  of  the 
United  States  recognizes  the  common  law  as  part  of  the  law  of 
the  land,  in  article  seventh  of  amendments.  But  if  this  case 
fall  not  under  the  statute,  then,  such  an  obscene  and  blasphe- 
mous libel  is  an  ofience  at  the  common  law,  (Starkie  on  Slander, 
499,)  and  punishable  as  such  in  this  court  as  much  as  murder, 
assaults,  perjury,  and  other  crimes  at  common  law ;  and  this 
common  law  is  made  constitutional  by  the  constitution  itself. 
I  will  proceed  now  to  consider  what  the  common  law  is  in 
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relation  to  this  sabject.  The  general  principle  is,  that  the  law 
will  restrain  and  punish  all  open  and  public  attacks  upon  reli- 
gion, upon  the  authority  of  the  scriptures,  and  upon  the 
Founder  of  Christianity,  because  the  belief  in  religion,  so  con- 
strued, constitutes  the  only  binding  obligation  among  men,  and 
its  denial  tends  to  the  subversion  of  all  law  and  order  in  society.^ 
Blasphemy  is  not  only  an  offence  against  God  and  religion,  but  a 
crime  against  the  laws,  state,  and  government,  and  therefore 
punishable  by  indictment ;  for  to  say  religion  is  a  cheat,  is  to 
dissolve  all  those  obligations  whereby  civil  society  is  preserved  ; 
and  to  reproach  the  Christian  religion  is  to  speak  in  subversion 
of  the  law.*  This  was  said  by  Lord  Chief  Justice  Hale,  than 
whom,  it  has  often  been  said,  that  a  wiser  man,  a  better  lawyer, 
and  one  who  had  a  greater  respect  for  the  rights  and  liberties  of 
the  subject.  Great  Britain  never  produced.  Sir  Philip  York, 
afterwards  Lord  Hardwicke,  said  in  CurVs  case^*  ^^  every  publica- 
tion which  reflects  upon  religion,  that  great  basis  of  civil  gov- 
ernment and  society,  is  indictable."  Serjeant  Hawkins  *  enu- 
merates five  species  of  offences  against  God,  at  the  common 
law,  embradng  some  of  the  very  modes  of  blasphemy  described 
in  our  statute  law.  Lord  Raymond  declared  in  Woobton^s 
case^^  ^'  Christianity,  in  general,  is  part  of  the  common  law,  and 
therefore  to  be  protected  by  it.  Whatever  strikes  at  the  very 
root  of  Christianity,  tends  manifestly  to  the  dissolution  of  the 
civil  government."  The  same  doctrine  is  expressed  in  the  case 
of  the  King  v.  Curl.*  Lord  Mansfield  said,  (2  Burn's  Eccles. 
Law,  218,)  '^  for  atheism,  blasphemy,  and  reviling  the  Christian 
religion,  persons  have  been  prosecuted  and  punished  upon  the 
common  law."  His  successor,  Lord  Kenyon,  in  Williams'*  cascy 
confirmed  the  like  doctrine.  Lord  EUenborough,  in  the  case  of 
the  King  v.  Eaton^  expressed  the  same  opinion.     Chief  Justice 

>  3  Merivale's  R.  390.  •  7ayZqr>  ca$9,  1  Yentris,  293 ;  3  Keble,  607. 
'  Strange,  788.  ^  Pleas  of  the  Crown,  c.  5. 

>  Str.  834  ;  Fitzgibbon,  64.  <  17  Howeirs  State  Trials,  154. 
'  26  Howeirs  St.  Tr.  653.  »  31  Howell's  State  Trials,  927. 
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Abbot,  in  WaddingtorCs  cascy^  was  of  the  same  opinion,  as  also 
were  Justices  Bayley,  Holroyd,  and  Best  Best,  J.  used  this 
language ;  "  a  work  containing  such  arguments,  is,  by  the  com- 
mon law,  a  libel,  and  the  legislature  has  never  altered  this  law, 
nor  can  it  ever  do  so  whilst  the  Christian  religion  is  considered 
as  the  basis  of  that  law."  The  like  opinions  were  expressed 
again  by  the  last  mentioned  justices  in  Carlile^s  case.*  Lord 
Chancellor  Eldon  is  equally  clear  upon  the  same  subject  In 
PearsorCs  case,*  he  said,  *^  prior  to  the  statute,  blasphemy  was 
an  offence  punishable  at  the  common  law/'  The  same 
opinions  are  maintained  in  treatises  upon  libel  and  slander/ 
Obscene  libels  are  also  indictable  offences  at  common  law. 

In  the  year  1820,  the  constitution  was  revised  by  a  conven- 
tion chosen  by  the  people  of  the  state  for  that  purpose.  No 
alteration  was  made  in  any  particular,  but  in  tlie  form  of  cer- 
tain oaths. 

This  is  not  repealing  the  Christian  religion ;  this  is  not  ex- 
tirpating it  from  the  constitution,  nor  in  anywise  invalidating  its 
obligations.  It  merely  regulates  the  form  of  the  oath  of  office, 
substituting  a  shorter  form  in  lieu  of  two  others.  And  this  is 
clear,  because  not  a  single  statute  law  has  been  altered  or 
modified,  abrogated  or  repealed,  in  consequence  of  those 
amendments,  by  any  one  of  twelve  successive  legislatures,  who 
have  been  fond  enough  of  altering  the  laws  in  other  respects, 
perhaps  too  forward  to  change  the  laws  of  the  land.  The 
statute  against  blasphemy  still  remains,  and  still  is  in  fiiU  force. 
And  this  amendment  of  the  constitution,  if  so  it  must  be  called, 
can  in  nowise  benefit  the  case  of  this  defendant,  because  in  the 
new  constitution,  or  rather  the  new  enactment  of  the  constitution, 
the  second  article  in  the  bill  of  rights,  still  inculcates  the  duty 
of  worshipping  God,  and,  also,  because  in  the  very  new'  forms 

1  1  Bam.  &  Cres.  26.  •  3  Bam.  &  Aid.  161. 

»  3  Merivale,  407. 

«  Holt's  Law  of  Libel,  64,  70;  Starlde  on  Slander,  487,  493. 

ft  Holt's  Law  of  Libel,  72  ;  2  Strange,  790,  792 ;  WUkei^i  case,  4  Ban.  2530. 
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of  oath>  the  constitution  asserts  the  existence  and  attributes  of 
that  God. 

(The  county  attorney  then  proceeded  to  consider  the  import- 
ance of  enforcing  the  laws,  and  in  regard  to  the  law  relative  to 
malice  in  libels  he  cited  Stark,  on  Slan.  407,  359 ;  Stark,  on 
Ev.  part  4,  p.  880-82;  Holt's  Law  of  Libel,  46-70.  To 
the  point  of  the  defendant's  liability  for  the  publication,  he  cited 
2  Hawk.  P.  C.  131 ;  Rex  v.  Walter,  3  Esp.  21.) 

The  foreman  of  the  printing  office  of  the  "  Investigator,"  was 
then  called  as  a  witness,  who  testified  to  the  publication  of  the 
alleged  libellous  publications.  He. also  testified  that  during  the 
absence  of  the  defendant  in  New  York,  a  clerk  at  the  <'  Inves- 
tigator "  office  took  the  ^<  Free  Inquirer "  from  the  post-office, 
and  caused  the  extracts  therefrom  to  be  printed. 

Dunlapy  for  the  defendant,  then  opened  the  case,  and  intro- 
duced testimony  to  establish  the  good  moral  character  of  the 
defendant.  The  following  is  a  summary  of  his  closing  argu- 
ment. 

1.  The  case  is  not  within  the  statute. 

The  first  article  complained  of,  which  was  extracted  from  the 
<'  Free  Inquirer,"  printed  at  New  York,  is  not  a  denial  nor 
cursing,  nor  reproaching  any  person  or  thing,  but  a  statement 
in  an  improper  manner  of  the  doctrine  of  the  belief  in  the  mi- 
raculous conception  of  the  Virgin  ;  and  in  the  statute  no  men- 
tion is  made  of  the  Virgin.  There  is  no  direct  denial  of  the 
truth  of  that  doctrine  in  the  article.  Any  one  has  a  right  to 
assail  that  doctrine  by  argument  or  satire.  It  has  always  been 
a  subject  of  controversy  among  the  different  sects.  The  Unita- 
rians, who  hold  the  doctrines  of  Priestley  and  Belsham,  do  not 
believe  in  the  miraculous  conception.  Those  professing  a  be- 
lief in  Christianity  have  used  coarser  and  stronger  language  in 
attacking  the  belief  of  their  fellow  Christians.  Dean  Swift's 
'^  Tale  of  a  Tub,"  written  to  insult  the  Roman  Catholic  religion, 
is  filled  with  grossness  and  obscenity  far  greater  than  in  this 
piece  of  the  defendant.     Further,  this  article  was  printed  in  the 
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absence  of  the  defendant,  and  without  his  knowledge  or  con- 
sent. He  is  civilly  but  not  criminally  responsible.  The  Eng- 
lish decisions  on  the  law  of  libel,  in  favor  of  the  crown,  are 
entitled  to  but  little  respect  here.  There  is  no  American  deci- 
sion recognizing  the  position  of  Lord  Kenyon,  as  cited  by  the 
county  attorney.  But  in  AlmorCs  casCy  (5  Bur.  2686,)  it  was 
decided  that  when  a  book  was  sold  in  a  bookseller's  shop  by 
the  agents  of  the  defendant,  it  was  only  prima  facie  evidence  of 
a  publication  by  the  principal. 

The  object  of  the  second  article  complained  of  was  to  expose 
to  ridicule  the  strange  modes  of  prayer  which  many  adopt. 
This  has  always  been  a  matter  of  controversy.  The  Puritans 
disparaged  with  as  much  scorn  and  contumely  modes  of  prayer 
different  from  their  own  as  this  article  contains.  Upon  a  fair 
construction,  the  article  does  not  ridicule  the  Supreme  Being, 
and  if  it  did,  the  defendant  cannot  be  convicted  under  our  laws 
and  constitution. 

It  is  not  pretended  that  the  third  article  complained  of  con- 
tains any  ^'  contumelious  reproaching  of  God."  The  offence, 
if  there  be  any,  consists  in  denying  God.  The  words  are : 
**  Universalists  believe  in  a  god  which  I  do  not ;  but  believe 
that  their  god  with  his  moral  attributes,  (aside  from  nature  it- 
self,) is  nothing  but  a  chimera  of  their  own  imagination.''  This 
is  simply  a  disbelief  in  the  creed  of  the  Universalists.  Were  it 
an  expression  of  the  defendant's  disbelief  in  the  Supreme  Be- 
ing, it  would  not  be  a  denial  of  God,  within  the  meaning  of  the 
statute.  The  defendant  expressly  disavows  atheism.  In  crim- 
inal cases,  in  matters  of  doubt,  the  most  favorable  construction 
is  to  be  given.  But  by  every  rational  and  grammatical  con- 
struction, it  is  apparent  that  the  defendant  intended  to  express 
no  disbelief  in  God.  There  is  no  point  after  the  word  ^^  God  '^ 
in  the  first  clause.  The  point  is  after  the  word  ^'  not,"  and  it 
is  a  semicolon.  But  in  the  next  paragraph  the  punctuation  is 
different.  There  the  words  are  '<  Universalists  believe  in  Christ, 
which  I  do  not,"  with  a  comma  after  the  word  Christ.     In  the 
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latter  sentence,  the  defendant  intended  generally  and  absolutely 
to  express  his  total  disbelief  in  the  divinity  of  Jesas  Christ 
In  the  first  paragraph  he  did  not  intend  to  express  generally 
and  absolutely  his  disbelief  in  God,  but  in  ''  a  Qod^^  that  is,  the 
*'  God  "  or  belief  of  the  Universalists. 

The  defendant  does  not  say,  the  Universalists  believe  in  God, 
which  I  do  not.  But  the  expression  is,  ^'  Universalists  believe 
in  a  God  which  I  do  not."  This  article  a  limits  the  meaning 
as  he  intended  it  should.  He  intended  to  say  merely  that  he 
did.  not  believe  in  ^^  a  God,"  that  is,  the  ^<  God  "  or  creed  of  the 
Universalists.  What  do  the  grammarians  teach  us,  respecting 
the  office  of  this  article  ?  The  rule  in  Murray  is  that  the  arti- 
cle a  "  is  used  in  a  vague  sense  to  point  out  one  single  thing  of 
the  kind  in  other  respects '  indeterminate."  The  Trinitarian 
says  Unitarians  believe  in  a  God  which  I  do  not.  Is  the 
Trinitarian  an  Atheist?  Does  he  deny  God  by  this  expres- 
sion ?  Surely  not.  So  far  from  professing  a  total  disbelief,  he 
intends  to  express  a  more  extensive  belief,  than  the  Unitarians, 
to  declare,  that  he  believes  in  more  than  they  do,  that  he  be- 
lieves in  the  Father,  the  Son,  and  the  Holy  Ghost,  whereas 
Unitarians  believe  only  in  the  divinity  of  God.  Apply  this  rule 
to  the  sentence  under  consideration,  and  it  is  apparent,  by  the 
grammatical  rule  of  construction,  that  the  writer  intended  to 
designate  and  distinguish  one  particular  God  or  belief  of  the 
kind  of  Gods,  or  creeds,  worshipped  or  cherished  in  the  world. 
Again,  the  article  a  is  sometimes  used,  in  a  definite  sense,  and 
even  sometimes  called  the  definite  article  a,  as  will  be  perceived 
in  the  note  to  Alger's  Murray,  in  the  Cincinnati  edition,  1832. 
When  he  speaks  of  his  disbelief  in  Christ,  he  does  not  say  a 
Christ,  but  simply,  absolutely,  unequivocally,  without  limit  or 
qualification,  declares  that  he  does  not  believe  ''in  Christ." 
He  would  have  adopted  a  similar  construction  of  the  sentence, 
and  not  have  used  the  article  a  in  the  paragraph  respecting 
God,  had  he  meant  to  declare  simply,  absolutely,  unequivo- 
cally, without  limit  or  qualification,  a  disbelief  in  God.     There 
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cftB  be  no  rational  ground  for  a  doubt  of  the  real  meaning  of 
the  defendant,  when  the  next  clause  of  the  sentence  is  consid- 
ered. The  words  are  ^'  Universalists  believe  in  a  God  which  I 
do  not ;  but  believe  that  their  Ood  — ."  This  clearly  shows,  that 
the  words  ^'  a  God,"  and  the  words  '^  their  God,"  are  used  in 
the  same  limited  sense,  and  that  the  object  was  to  define  and 
distinguish  the  God  or  creed  of  the  Universalists,  as  a  particular 
faith,  from  which  the  writer  dissented.  Had  his  intention  been 
otherwise,  the  article  a  would  have  been  omitted  in  the  first 
clause  of  the  sentence,  and  the  word  their  in  the  second,  and 
the  sentence  would  have  been  thus  framed,  '<  Universalists  be- 
lieve in  God,  which  I  do  not,  but  believe  that  their  god,"  &c. 
The  defendant  in  adopting  the  expression  '^  a  god  "  and  ''  their 
god  "  to  designate  a  particular  belief,  is  sustained  not  only  by 
popular  usage,  but  by  some  of  the  highest  authorities  in  church 
and  state.  (Mr.  Dunlap  here  read  several  passages  from  '^  Stu- 
art on  Religious  Liberty,"  and  from  Jefferson's  letter  to  John 
Adams,  dated  April  11,  1823.) 

The  remaining  part  of  the  article  complained  of.  and  now 
under  examination,  contains  a  statement  of  the  defendant's  dis- 
belief in  the  miracles,  and  the  Christian  doctrine  of  the  resur- 
rection of  the  dead.  An  attack  upon  a  profession  of  belief  in 
the  doctrines  of  Christianity,  is  not  blasphemy,  within  the  stat- 
ute. The  statute  defines  in  what  blasphemy  shall  consist. 
The  blasphemy  must  be  wilfully  denying  God,  cursing  or  con- 
tumeliously  reproaching  God,  his  creation,  government,  and 
final  judging  of  the  world,  cursing  or  reproaching  Jesus  Christ 
or  the  Holy  Ghost,  or  cursing  or  contumeliously  reproaching 
the  Holy  Scriptures,  by  exposing  them  or  any  part  of  them,  to 
contempt  and  ridicule.  Expressing  a  disbelief  in  the  miracles, 
and  in  the  Christian  doctrine  of  the  resurrection,  is  none  of 
these  things  described  in  the  statute.  It  is  not  denying  God. 
If  the  doctrine  advanced,  or  the  disbelief  professed  by  the  de- 
fendant, be  contrary  to  the  doctrines  and  belief  contained  in 
the  Scriptures,  yet  there  is  no  cursing  nor  contumeliously  re- 
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proaching  any  person  or  thing,  as  is  required  to  bring  a  case 
within  the  statute  against  blasphemy.  A  simple  denial  of  God 
is  within  the  statute.  But  in  all  other  cases,  there  must  be 
more  than  a  denial,  there  must  be  a  cursing  or  contumeliously 
reproaching  of  the  persons  or  things  described  in  the  law,  to 
bring  a  case  within  the  purview  and  operation  of  the  statute. 

It  cannot  be  contended  that  because  doctrines  are  denied, 
which  the  court  and  jury  may  believe  to  be  contained  in  the 
Scriptures,  therefore  the  Holy  Scriptures  are  exposed  to  con- 
tempt and  ridicule,  and  the  statute  against  blasphemy  is  vio- 
lated. If  such  a  doctrine  be  sound,  the  Orthodox  court  and 
jury  would  be  bound  by  their  oaths  and  consciences,  to  convict 
the  Unitarian,  who  should  profess  his  belief  of  blasphemy,  for 
the  Orthodox  do  not  consider  the  Unitarian  doctrines  to  be  the 
doctrine  of  the  Scriptures.  In  the  same  way,  and  upon  the 
same  principles,  the  Orthodox  believer  maintaining  his  sincere 
opinions,  would  be  in  danger  of  conviction  of  blasphemy,  by  a 
Unitarian  court  and  jury.  That  which  might  be  considered  the 
true  doctrine  one  day,  would  be  the  next  adjudged  blasphemy, 
according  to  the  changing  success  of  various  religious  parties,  ob- 
taining one  after  another,  the  political  power  of  the  state,  and  the 
means  of  oppressing  their  adversaries.  (Mr.  Dunlap  here  read 
from  the  letter  of  Jefferson,  above  alluded  to,  where  Calvin  is 
spoken  of  as  blaspheming  God ;  and  from  Dr.  Channing's  ser- 
mon, preached  at  New  York,  where  the  Orthodox  are  spoken  of 
as  calumniating  God.) 

The  jury  are  the  final  judges  of  the  law  of  every  criminal 
case,  where  a  general  verdict  of  guilty  or  not  guilty  is  returned. 
A  general  statute  must  be  construed  with  strictness.  The  acts 
proved  must  be  the  very  acts  described  and  prohibited  by  the 
language  of  the  statute,  giving  that  statute  a  strict  limited  con- 
struction in  favor  of  the  accused.  (Bacon's  Maxims  of  the 
Law ;  1  Bl.  Com.  88  ;  2  Bl.  R.  1226.)  The  court  still  hold 
the  power,  in  case  the  prisoner  should  be  convicted,  to  fasten 
him  to  the  pillory,  and  to  set  him  on  the  gallows.  (Act  of 
1782,  c.  81  ;  Act  of  1812,  c.  134  ;   Act  of  1826,  c.  105.) 
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This  statute,  upon  general  principles  relative  to  human  legis* 
lation,  cannot  be  enforced  by  juries,  without  renouncing  their 
reason,  or  abandoning  their  consciences.  It  is  beyond  the 
grasp  of  finite  faculties.  It  cannot  be  ascertained  in  what  sense 
the  legislature  used  the  word  God  in  this  statute ;  therefore  the 
law  is  unintelligible  and  cannot  be  enforced.  If  the  word  is 
used  in  a  general  sense,  it  includes  all  the  various  gods  which 
are  worshipped,  and  the  idolater  may  claim  to  enforce  the  statute 
against  those  who  deny  his  gods.  If  it  is  used  in  a  limited 
sense,  it  must  be  assumed  that  the  idolater  denies  the  true 
God ;  so  that  the  profession  of  his  belief  subjects  him  to  be 
placed  at  the  bar  as  a  criminal,  at  the  same  time  that  it  admits 
him  to  be  a  competent  witness  in  our  courts.  (Phillips  on  Ev. ; 
Curtiss  V.  Strong,  A  Day,  51  ;  Swift's  Ev.  48.)  A  similar  diffi- 
culty arises,  if  we  attempt  to  determine  whether  the  word  God 
is  used  in  a  Trinitarian  or  Anti-trinitarian  sense.  In  a  matter  of 
conscience,  man  is  responsible  to  his  maker  only ;  and  if  a 
juror  be  a  Trinitarian  or  a  Unitarian,  and  believes  this  statute 
made  to  establish  an  erroneous  doctrine,  he  cannot  sustain  it ; 
so,  likewise,  if  tie  believes  all  penal  laws  hostile  to  Christianity. 
If  the  statute  is  anything,  it  is  a  sectarian  law  to  compel  a  be- 
lief in  the  Trinity.  The  people  of  the  commonwealth,  at  the 
time  of  the  passage  of  this  act,  were,  generally,  believers  in  the 
Trinity.  Under  the  act,  it  is  blasphemy  to  curse  or  reproach  Jesus 
Christ  or  the  Holy  Ghost.  (Mr.  Dunlap,  for  the  purpose  of  com- 
paring this  statute  with  "  the  English  Trinitarian  "  statutes,  read 
the  <'  profession  of  faith ''  from  the  statute  of  1  William  and  Mary, 
c.  18,  the  ^^  toleration  act,"  s.  17,  of  same  statute  ;  the  statute 
of  9  and  10  William  and  Mary,  for  the  suppression  of  blas- 
phemy and  profaneness ;  from  the  Province  Laws  of  Massachu- 
setts, against  blasphemy  and  heresy ;  the  act  of  1697,  against 
atheism  and  blasphemy.  To  show  that  statutes  should  be  com- 
pared to  ascertain  the  meaning  of  a  law,  he  cited  1  Bl.  Com. 
60;  cases  in  Big.  Dig.  740.  This  statute  declares  it  blas- 
phemy to  deny  God's  '^  final  judging  of  the  world."     This  was 
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a  blow  aimed  at  Universalists,  and  no  Universalist  can  sustain 
this  statute  by  his  verdict.  (He  then  read  from  Adams's  View 
of  Religions,  an  account  of  the  creed  of  the  Universalists.) 
The  statute  declares  it  blasphemy  to  expose  to  contempt  and 
ridicule  the  canonical  scriptures  "  or  any  part  of  them."  The 
versionintended,  was  undoubtedly  the  translation  made  in  the 
reign  of  James  I.  Every  part  of  that  version,  is,  by  this 
statute,  held  to  be  genuine.  The  legislature  had  no  right  to 
make  a  law,  thus  to  cramp  the  mind,  and  to  compel  the  adop- 
tion of  errors.  (For  the  purpose  of  showing  the  difference  be- 
tween the  various  versions  and  their  errors,  he  read  from  Henry 
Ware,  Jr.'s  Letters  of  1823;  from  Dickinson's  New  and  cor- 
rected Version  of  ihe  New  Testament.) 

By  the  common  law,  publications  are  considered  libels  which 
are  offensive  to  morals,  and  hostile  to  the  established  religion 
and  the  established  church.  The  case  of  the  defendant  does 
not  fall  within  the  doctrine  of  libels,  relative  to  immoral  publi- 
cations, without  reference  to  religion.  In  such  cases,  a  blow  is 
struck  at  the  morals  of  the  community  ;  but  an  attack  upon  a 
particular  religious  belief,  however  coarse  and  improper,  is  not 
necessarily  an  attack  upon  morality.  There  is  no  settled  reli- 
gious belief  exclusively  identified  with  morality.  The  indeli- 
cacy of  the  first  article,  published  by  the  defendant,  is  rather 
an  offence  against  propriety,  than  against  morals.  For  that 
article,  he  is  not  morally  nor  legally  accountable.  Mere  inde- 
cency of  style,  like  indecency  in  conversation,  is  not  indictable. 

Another  branch  of  the  law  of  libel  which  does  not  reach  the 
present  case,  is  respecting  the  abuse  of  persons.  Abusive  attacks 
upon  opinions  are  not  punishable  by  law.  Thus  unrestrained 
freedom  of  literary  criticism  is  permitted.  The  law  shields  the 
character  of  a  person,  not  his  opinions.  The  article  complained 
of  contains  no  abuse  of  a  private  character.  Professor  Stuart 
makes  the  true  legal  distinction  in  his  letter  on  religious  liberty. 
(Mr.  Dunlap  here  read  a  passage  from  the  letter.)  The  evil 
of  abusive  compositions  cures  itself.    The  coarseness  of  the 
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abuse  destroys  its  influence.  The  offence  of  an  attack  against 
religion  is  an  offence  against  heaven,  and  to  heaven  belongs  the 
prerogative  to  avenge.  The  moment  it  is  assumed  that  an 
attack  upon  cherished  opinions  is  an  attack  upon  persons  hold- 
ing them,  either  no  opinions  can  be  examined,  lest  personal 
offence  may  be  given,  or  else  the  peace  of  society  will  be  lost. 
All  freedom  of  opinion  will  be  destroyed  unless  opinions  may 
be  freely  examined.  If  they  are  correct  they  will  stand ;  if 
incorrect  the  sooner  they  are  exploded  by  reason,  the  better  it 
is  for  the  cause  of  truth. 

It  is  contended,  that  an  attack  upon  Christianity  is  necessarily 
an  attack  upon  morality.  Then  it  must  be  that  they  are  not  one 
and  the  same  thing.  But  they  are  not  inseparable.  If  so, 
there  never  could  have  been  any  morality  without  Christianity. 
We  hear,  from  our  most  distinguished  divines,  that  morality  and 
religion  are  distinct.  Was  there  no  morality  before  Christ  in 
the  days  of  Homer  and  Socrates  and  Cicero  ?  All  history 
shows  us  that  morality  can  exist  without  Christianity.  But  we 
have  been  told  thatChristianity  is  a  part  of  the  common  law. 
Has  the  common  law  embraced  all  the  religions  of  England 
which  have  obtained  during  its  continuance  ?  There  are  in 
the  books  some  sayings  of  judges  supporting  this  doctrine, 
especially  of  Sir  Matthew  Hale ;  but  his  authority  is  equally 
ffcSod  to  support  a  prosecution  for  witchcraft.  Jefferson  has 
entirely  invalidated  the  cases  relied  upon  by  the  government  to 
support  this  doctrine  in  his  letter  to  Major  Cartwright.  (Mr. 
Dunlap  here  read  from  the  letter.)  Here  in  an  ancient  case 
involving  church  interests,  the  court  say,  in  ecclesiastical  cases 
we  give  credit  to  the  ancient  writings  of  the  church,  that  is,  to 
the  old  records,  &c.  The  word  "  ancien,"  is  mistranslated 
^^  holy,"  and  upon  this  perversion,  hang  all  the  English  deci- 
sions ;  and  it  is  by  force  of  these  decisions  that  the  liberty  of 
speech  and  press,  and  the  rights  of  conscience  are  to  be  sub- 
verted in  this  country.  Jefferson  has  been  falsely  called  an 
unbeliever  in  Christianity.     He  was  a  firm  believer  in  the  doc- 
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trines  taught  by  Christ,  and  a  sincere  Unitarian.  The  law  of 
Christianity  of  England  is  founded  only  in  the  statutes  nade  to 
protect  England  from  Protestantism  at  one  time,  and  Popery  at 
another.  We  have  not  adopted  these  statutes.  It  was  to 
escape  them  that  the  pilgrims  left  England. 

2.  The  statute  is  in  violation  of  the  letter  and  spirit  of  the 
constitution. —  It  has  been  said  that  the  constitution  of  the 
United  States  has  adopted  the  common  law,  and  the  seventh 
article  of  the  amendments  and  a  decision  in  the  circuit  court 
are  relied  upon.  There  is  a  doubt  how  far  the  common  law  is  a 
guide  in  civil  suits  in  the  United  States,  but  none  as  to  criminal 
causes.  There  is  no  offence  at  common  law  in  the  jurispru* 
dence  of  the  United  States.  United  States  v.  Hudaon,  (7 
Cranch,  32.)  There  is  no  provision  relative  to  religion  in  the 
constitution  in  the  first  article  of  the  amendments,  which  is  as 
follows :  ''  Congress  shall  make  no  law  respecting  an  establish- 
ment of  religion,  or  prohibiting  the  free  exercise  thereof,  or 
abridging  the  freedom  of  speech,  or  of  the  press ;  or  the  right 
of  the  people  peaceably  to  assemble,  and  to  petition  the  gov- 
ernment for  a  redress  of  grievances.''  The  constitution  and 
laws  of  the  United  States,  so  far  from  sustaining  this  statute 
against  blasphemy  actually  destroys  its  validity.  By  the  consti- 
tution and  laws  of  the  United  States,  persons  of  every  religious 
faith  may  be  admitted  as  citizens. 

Let  us  now  examine  the  constitution  of  our  commonwealth. 
In  the  first  place,  we  are  referred  to  the  religious  test  oath  or 
subscription  in  the  constitution,  which  was  as  follows.  '^  I,  A. 
B.  do  declare  that  I  believe  the  Christian  Religion,  and  have  a 
full  persuasion  of  its  truth."  If  the  insertion  of  this  test  oath 
and  subscription  in  the  constitution,  incorporated  the  Christian 
religion,  then  striking  that  test  oath  and  subscription  out  of  this 
instrument,  must  have  struck  out  Christianity,  and  by  the 
doings  of  the  convention  of  1820,  this  test  oath  and  subscrip- 
tion were  struck  out  of  the  constitution.  The  following  oath  is 
now  taken  by  public  officers.     ^'  I,  A.  B.,  do  solemnly  swear, 
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that  I  will  bear  true  faith  and  allegiance  to  the  commonwealth 
of  Massachusetts,  and  will  support  the  constitution  thereof,  so 
help  me  God."  Another  clause,  relied  upon  to  prove  that 
Christianity  has  been  incorporated  into  the  constitution,  is  this 
provision :  ^^  And  every  denomination  of  Christians,  demeaning 
themselves  peaceably,  and  as  good  subjects  of  the  common- 
wealth, shall  be  equally  under  the  protection  of  the  law ;  and 
no  subordination  of  any  one  sect  or  denomination  to  another, 
shall  ever  be  established  by  law." 

But  this  has  also  been  struck  out  of  the  constitution.  There 
has  been  a  late  amendment  of  the  constitution.  In  this  amend- 
ment, the  words  are  not  as  formerly  in  the  constitution,  "  every 
denomination  of  Christians  ;  "  but  the  words  are,  "  every  de- 
nomination." The  word  "Christians"  was  struck  out.  It  is 
not  so  much  those  provisions  of  the  constitution  which  have 
been  read  by  the  counsel  for  the  government,  as  that  which  has 
not  been  read.  It  is  that  provision  which  emancipates  the 
people  from  the  shackles  of  tyranny  in  religion  which  mankind 
had  worn  for  ages  —  that  provision  which  abolished  forever  all 
penal  laws  and  penal  prosecutions  on  the  subject  of  religion, 
and  declared,  in  the  most  solemn  manner,  that  no  subject  shall 
be  hurt,  molested  or  restrained  in  his  person,  liberty  or  estate 
for  his  religious  profession  or  sentiments.  This  is  universal  tol- 
eration, the  vital  principle  of  Christianity..  Will  this  court  or 
any  enlightened  Christian  tribunal,  disregard  the  pure  precepts, 
and  the  perfect  example  of  universal  toleration,  taught  and 
displayed  by  Jesus  Christ  ?  Let  us  admit  that  our  constitution 
does  adopt  the  Christian  religion.  It  is  adopted  in  the  incor- 
poration of  the  principle  of  universal  toleration,  the  great  prin- 
ciple of  Christianity.  It  is  adopted  in  the  declaration  in  our 
bill  of  rights,  that  no  subject  shall  be  hurt,  molested  or 
restrained  in  his  person,  liberty,  or  estate,  for  his  religious  pro- 
fession or  sentiments. 

There  are  three  pro()ositions  in  the  second  article  of  the  bill 
of  rights.     The  first  declares  that  it  is  the  right  and  duty  of 


THACHER'S  CRIMINAL  CASES.  .363 

Commonwealth  v.  Kneeland. 

■  ■—      -'  -  -—  l■^■l  I  I  -  — .  -■■■■I  ——I ,       ■  ■  -  ■■       ■   ■  .-»—■—  ■  -—.—  ■I 

men  to  worship  the  Supreme  Being.  The  second  contains  a 
declaration  that  no  subject  shall  be  hurt,  molested  or  restrained 
in  his  person,  liberty  or  estate,  for  worshipping  God  in  the  man- 
ner and  season  most  agreeable  to  the  dictates  of  his  own  con- 
science. The  third  contains  a  declaration,  that  no  subject  shall 
be  hurt,  molested  or  restrained  in  his  person,  liberty,  or  estate, 
for  his  religious  profession  or  sentiments.  The  only  restrictions 
imposed  upon  the  full  and  perfect  enjoyment  of  these  rights, 
are,  that  the  public  peace  shall  not  be  disturbed,  nor  others 
obstructed  in  their  religious  worship.  The  words  are  plain,  and 
the  language  is  explicit  which  proclaims  the  principle  of  univer- 
sal toleration.  If  there  were  a  doubt,  the  most  liberal  con- 
struction should  be  adopted,  for  that  is  in  accordance  with 
philosophy,  philanthropy,  the  genius  of  our  institutions,  and  the 
character  of  our  people.  If  none  are  to  enjoy  protection  from 
being  hurt,  molested  or  restrained  in  person,  liberty  or  estate, 
except  those,  whom  the  legislature  and  the  courts  may  consider 
to  be  of  '^  religious  profession  or  sentiments,"  the  provision  in 
the  bill  of  rights  is  altogether  superfluous,  for  those  who  are  of 
^'  religious  profession  or  sentiments,"  according  to  the  opinion  of 
the  legislature  and  the  courts,  never  can  be  in  danger  of  being 
hurt,  molested  or  restrained,  in  person,  liberty  or  estate  for  their 
^'  religious  profession  or  sentiments,"  and  therefore  need  no  pro- 
tection. This  bill  of  rights  is  a  shield  for  the  weak,  not  a 
weapon  of  persecution  for  the  hand  of  the  strong.  It  is 
intended  for  those  who  alone  need  protection  —  those  who 
profess  unpopular  sentiments  respecting  religion. 

The  established  rule  of  construction  of  all  written  laws  is 
thus  stated  in  Dane's  Abridgment,  vol.  6,  p.  598.  "  With  regard 
to  the  different  parts  of  a  statute,  there  is  one  general  rule  of 
construction  ;  that  is,  the  construction  of  each  and  every  part 
must  be  made  on  a  full  view  of  the  whole  statute  ;  and  every 
part  must  have  force  and  effect,  if  possible  ;  for  the  meaning  of 
every  part  is  found  in  its  connections  with  the  other  parts ;  and 
it  cannot  be  believed  the  legislature  intended  any  part  of  the 
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Statute  should  bp  without  a  meaning,  or  without  force  or  effect. 
These  rules  are  not  peculiar  to  statutes,  but  hold  in  regard  to 
wills,  deeds,  and  all  instruments  where  the  question  is.  What 
did  the  maker  mean  ?  Each  ought  to  be  so  construed,  if  it  can 
be,  as  to  prevent  any  clause,  sentence,  or  word,  being  super- 
fluous, void,  or  insignificant ;  for  this  obvious  reason,  no  maker 
of  either  can  be  supposed  to  mean  that  any  part,  clause,  or 
word,  shall  be  insignificant,  superfluous,  or  void.''  Apply  this 
principle  of  construction,  that  every  word  is  to  have  its  effect,  to 
the  clause  in  the  second  article  of  the  bill  of  rights.  The 
words  of  this  clause  are  as  follows :  ^^  And  no  subject  shall  be 
hurt,  molested,  or  restrained,  in  his  person,  liberty,  or  estate,  for 
worshipping  God  in  the  manner  and  season  most  agreeable  Ho 
the  dictates  of  his  own  conscience  ;  or  for  his  religious  profes- 
sion or  sentiments ;  provided  he  doth  not  disturb  the  public 
peace,  or  obstruct  others  in  their  religious  worship."  In  the 
first  place  all  who  worship  God  are  protected  in  the  most  ample 
manner.  After  that  come  these  words  ^^or  for  his  religious 
profession  or  sentiments."  This  extends  the  consUtutional 
safeguard,  even  to  those,  if  there  be  such  on  the  face  of  the 
earth,  who  do  not  worship  God.  These  latter  words  are  sep- 
arated from  the  former  phrase  in  the  clause,  by  the  disjunctive 
conjunction  '^  or  "  which  is  used  to  distinguish  a  clear  separation 
from,  or  an  ^^  opposition  of  meaning  "  to,  the  class  of  persons 
before  described.  If  this  be  not  so,  these  words,  ^^  or  for  his 
religious  profession  or  sentiments,"  are  without  any  meaning, 
and  altogether  superfluous.  All  who  worship  God  according  to 
the  dictates  of  their  consciences,  are  first  protected.  Then  to 
remove  all  doubt,  even  those  who  do  not  worship  God,  if  there 
can  be  any  such,  are  also  protected.  These  words,  ^^  or  for  his 
religious  profession  or  sentiments,"  must  have  the  effect  to 
throw  the  constitutional  shield  of  toleration  over  all  sorts  of 
unbelief,  or  else  they  are  a  dead  letter,  and  must  be  considered 
to  have  been  used  by  the  framers  of  the  constitution  without  a 
meaning.    This  is  not  to  be  supposed,  unless  one  of  the  best 
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estabDshed  rules  of  construing  laws  be  violate^  in  a  case  where 
it  should  be  most  regarded.  In  the  course  of  this  trial,  it  has 
been  intimated,  that  there  is  a  nice  and  delicate  distinction  to 
be  made,  in  considering  the  privileges  secured  by  this  second 
article  of  the  bill  of  rights,  between  the  right  to  enjoy  opinions 
and  the  right  to  maintain  and  attempt  to  propagate  them. 
Such  a  distinction  is  more  nice  than  wise.  Such  a  construction 
renders  the  constitution  a  mere  mockery,  for  a  man  does  not 
need  the  constitution  to  protect  him  in  the  enjoyment  of  his 
secret  opinions.  By  the  constitution,  the  defendant  is  not  to  be 
hurt,  molested,  or  restrained,  in  person,  liberty,  or  estate,  for 
attempting  to  promulgate  his  sentiments  respecting  religion. 
If  he  have  a  right  to  hold  those  opinions,  he  has  a  right  to 
make  them  known.  (Mr.  Dunlap  here  read  from  Stuart  to 
show  the  doctrine  of  Orthodox  Christians,  that  ^^  the  friends  of 
truth  must  trust  to  argument,  to  reason,  to  conscience,  and  to 
God.") 

Since  the  adoption  of  the  constitution  of  Massachusetts,  the 
constitution  of  the  United  States  has  been  established  as  the 
supreme  law  of  the  land.  That  constitution,  we  have  seen,  has 
not  a  word  in  it  on  the  subject  of  religious  or  irreligious  belief, 
except  in  the  amendments  which  declare  that  congress  shall 
make  no  law  to  establish  or  prohibit  religion.  But  the  consti- 
tution, as  we  have  also  seen,  declares  that  congress  shall  have 
power  to  establish  a  uniform  rule  of  naturalization.  Congress 
have  done  so,  and  under  the  naturalization  laws  citizens  of  other 
countries  of  every  religion,  and  of  no  religion,  are  admitted  to 
become  citizens  of  the  United  States.  If  then,  any  man  be 
admitted  a  citizen  of  the  United  States,  under  this  law,  is  he 
not  entitled  to  bring  with  him  and  profess  and  propagate  his 
religious  sentiments  ?  The  statute  of  blasphemy  in  this  state, 
not  only  violates  the  constitution  of  the  commonwealth,  but  it 
cannot  stand,  consistently  with  the  constitution  of  the  United 
States,  and  the  laws  of  naturalization  under  that  constitution. 

Mr.  Dunlap  closed  with  a  summary  of  the  history  of  per- 
secutions in  this  and  other  countries. 
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Parkery  in  closing  for  the  government,  contended,  substan- 
tially, as  follows :  —  The  counsel  for  the  defendant  has  ar- 
gued, first,  that  the  case  set  forth  in  the  indictment  does  not 
fall  within  the  statute.  Secondly,  that  if  it  does,  then  the 
statute  itself  must  be  attacked  and  obliterated  as  unconstitu- 
tional and  void.  There  is  no  question  between  the  parties 
about  the  facts.  They  being  established,  the  question  now  is 
as  to  the  character  of  those  passages.  Do  they,  or  any  one  of 
them  blaspheme  the  holy  name  of  God,  in  all  or  any  one  of 
the  ways  pointed  out  in  the  statute  ? 

This  is  the  same  question  raised  by  the  defendant*s  counsel 
in  other  language  in  stating  the  first  point  of  defence,  to  wit : 
does  the  case  proved  fall  within  the  statute  ?  The  question  is 
simply,  what  is  the  purport,  effect,  meaning  and  motive  of  the 
passages  alleged  to  be  obscene  and  blasphemous.  The  corpus 
delicti  is,  "  blaspheming  the  holy  name  of  God ; ''  and  this 
may  be  done  in  several  ways,  and  proving  it  in  one  way  only, 
will  support  the  indictment.  The  criminal  passages  in  the 
libel  may  be  classed  under  four  divisions.  1.  Denying  God. 
That  of  course  includes  the  denying  of  his  creation  of,  govern- 
ment of,  and  final  judging  of  the  world,  which  constitute  four  of 
the  modes  of  blaspheming  God's  holy  name,  as  pointed  out  in 
the  law.  2.  Reproaching  Jesus  Christ.  3.  Reproaching  the 
Holy  Ghost.  4.  Contumeliously  reproaching  the  Holy  Scrip- 
tures. First,  the  defendant  is  guilty  under  the  first  head,  and 
be  openly  and  unqualifiedly  avows  Atheism.  What  are  the 
words  written  by  his  own  hand,  and  published  by  his  direct 
order  in  this  libel  ?  I  maintain  that  the  words  ''  Universalists 
believe  in  a  God,  which  I  do  not,"  are  an  unqualified  avbwal  of 
Atheism,  a  direct  and  ^^  positive  denying  of  God,  his  creation, 
government,  and  final  judging  of  the  world."  That  is  the  natu- 
ral meaning  of  the  language  used,  —  the  idea  that  strikes  every 
rational  mind  upon  its  first  perusal,  without  resorting  to  any 
nice  analysts  or  grammatical  criticism.  The  counsel  for  the 
defence   is,   in  my   opinion,  wrong,   both  in  the  law  he  has 
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stated  and  in  the  forced  and  unnatural  construction  of  the  de- 
fendant's language.  All  the  ^courts  in  Westminster  Hall,  and 
aH  in  the  United  States,  who  have  tried  libels,  hold  the  true 
rule  now  to  be,  that  juries  shall  construe  the  words  of  a  libel, 
(they  not  being  equivocal  in  themselves,)  to  mean  what  man- 
kind in  general  from  their  common  use  and  natural  import 
would  believe  them  to  mean.  The  real  question  is,  what  upon 
the  first  perusal  would  men  in  general  think,  what  idea  would 
mankind  receive  from  the  words,  ^^  Universalists  believe  in  a 
God,  which  I  do  not  ? "  They  would  believe,  as  I  contend  to 
you,  that  he  intended  to  convey  this  meaning,  I  do  not  believe 
in  a  God,  though  the  Universalists  do.  The  context  shows  that 
he  was  pointing  out  differences  between  Universalists  and  him- 
self, and  the  first  is,  they  believe  in  a  God  —  I  do  not  —  that 
is  the  first  difference.  This  is  the  natural  import  of  the 
words  in  the  libel,  taking  the  whole  piece  together.  Now 
a  grammatical  analysis  will  bring  us  to  the  same  conclusion. 
What  does  the  neuter  relative  pronoun  which  agree  with  ? 
What  is  its  antecedent  ?  Being  in  the  neuter  gender,  it  refers 
to  a  thh%,  not  to  a  person.  A  part  of  a  sentence  may  be  the 
antecedent  to  a  neuter  pronoun  relative.  Let  us  paraphrase  the 
language.  *^  Universalists  believe  in  a  God,  which  (thing)  I  do 
not  believe.''  What  thing  7  I  answer,  the  belief  in  a  God,  in 
any  God.  If  he  'meant  differently,  his  language  would  have 
been  different.  If  he  intended  not  to  profess  and  avow  Atheism, 
not  to  promulgate  it,  his  language  would  have  been,  ''  Univer- 
salists believe  in  a  God  in  whom  I  do  not  believe  "  —  wham  being 
a  masculine  personal  pronoun  relative,  referring  to  "  a  God  "  as  • 
its  antecedent,  that  is,  a  particular  God  of  the  Universalists  — 
or  thus  —  "Universalists  believe  in  a  particular  kind  of  God, 
in  whom  I  do  not  believe  "  —  or  thus  —  "  Universalists  believe 
in  a  God,  but  I  do  not  believe  in  a  God  like  theirs  —  the  God  I 
believe  in,  (for  I  do  believe  in  a  God)  has  different  attributes 
from  theirs."  It  is  then  manifest  and  clear,  on  every  view  of. 
the  subject,  that  what  he  said,  and  what  he  meant  to  say,  the 
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idea  he  intended  to  convey  to  the  world  was  this  —  I  differ 
from  the  Universalists,  first,  in  this :  they  believe  in  a  God,  I  do 
not  believe  in  a  God  —  that  is  a  complete  difference  between 
us,  a  difference  ioto  obIo, 

But,  secondly,  this  libel  in  another  place,  blasphemes  the 
holy  name  of  God,  by  contumeliously  reproaching  him.  Con- 
tumelious reproach  is  sarcastic,  sneering,  gibing  ridicule,  in- 
sulting and  exposing  to  shame  and  derision.  So  the  best  dic- 
tionaries inform  us.  I  now,  therefore,  call  your  attention  to 
that  part  of  the  libel  which  relates  to  prayer.  Can  any  man  of 
common  understanding,  any  human  being  one  grade  above  an 
idiot,  read  that  passage  and  communication,  and  not  see  in  it 
contumelious  reproach  of  God  ?  Impossible !  God,  the  Almighty, 
most  holy,  most  sublime,  omniscient,  and  eternal  God,  spoken 
contemptuously  of,  as  a  ^^  poor  gentleman,"  a  subject  of  pity, 
more  to  be  pitied  than  General  Jackson  !  To  assert  that  death 
is  an  eternal  extinction  of  life,  that  there  is  no  eternal  life,  is 
denying  God,  and  his  judging  of  the  world,  and  this  in  the 
third  place,  clearly  falls  within  the  statute,  and  would  alone 
support  the  indictment.  This,  also,  is  too  plain  to  need  a  word 
of  comment.  Thus,  under  the  first  division,  the  holy  name  of 
God  is  blasphemed.  1.  By  avowed,  palpable,  unblushing  Athe- 
ism, denying  his  existence  and  attributes.  2.  By  the  scanda- 
lous aixd  impious  irreverence  and  contumelious  reproach,  in  the 
objectionable  article  on  prayer.  3.  By  denying  the  resurrec- 
tion of  the  dead,  and  God's  judging  the  world.  Consider 
whether  Jesus  Christ  is  also  contumeliously  reproached  in  the 
obscene  and  impious  publication  of  the  defendant.  It  is  as 
manifest  as  language  can  make  it.  I.  He  is  expressly  denied, 
and  the  defendant  unhesitatingly  declares,  "  that  the  whole 
story  about  him  is  a  fable  and  a  fiction."  2.  The  obscene  par- 
agraph, on  the  first  page  of  the  libel,  is  a  most  indecent,  scurril- 
ous, sarcastic  and  sneering  reproach  on  Jesus  Christ.  I  will 
not  offend  you  by  reading  or  commenting  on  it.  Did  the  libel 
contain  no  objectionable  passages  but  these  two,  you  would  be 
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compelled  to  find  the  defendant  guilty,  so  full  is  the  measure  of 
his  guilt,  under  the  charge  in  this  indictment.  The  counsel 
for  the  defence  repeatedly,  and  with  apparent  sincerity,  denied 
the  defendant's  liability  criminally  for  the  offensive  article 
published  in  his  absence.  I  repeat  it,  that  the  rule  of  law  is 
that  the  proprietor  and  publisher  of  a  newspaper  is  criminally 
answerable  for  a  libel  published  in  his  paper  in  his  absence ; 
and  though  he  never  saw,  heard  of,  or  approved  the  libellous 
matter.  I  have  already  given  the  authorities  upon  this  subject. 
As  to  the  communication  on  prayer,  there  is  no  evidence  that 
he  did  not  read  and  approve  of  it  before  he  published  it,  and 
the  presumption  of  law,  in  the  absence  of  such  testimony,  is, 
that  he  did  both :  and  the  other  libellous  piece  was  his  own 
composition,  and  published  over  his  own  signature.  By  the 
law,  therefore,  he  is  criminally  answerable  for  all  three  pieces. 
But  I  have  not  yet  pointed  out  to  you  all  the  modes  in  which 
the  defendant,  in  the  alleged  libel,  has  blasphemed  the  holy 
name  of  God  according  to  the  statute.  Two  more  remain. 
The  Holy  Ghost,  as  well  as  Jesus  Christ,  is  contumeliously  re- 
proached in  the  obscene  passage,  and  also  again  in  the  denial 
of  miracles,  and  in  attributing  them  to  trick  and  imposture. 
The  holy  scriptures  are  contumeliously  reproached  in  the  libel 

1.  By  denying  God  —  who  is  proclaimed  by  them  as  their 
Author,  and  whose  existence  and  attributes  are  therein  revealed. 

2,  By  denying  his  creation,  government,  and  judging  of  the 
world,  as  declared  and  taught  throughout  those  scriptures.  3. 
By  declaring  the  whole  story  of  Jesus  Christ,  as  therein  nar- 
rated, to  be  a  fiction  and  a  fable.  4.  By  denying  the  miracles 
therein  related  as  true,  and  attributing  them  to  trick  and  im- 
posture. 5.  By  denying  the  resurrection  of  the  dead,  immor- 
tality, eternal  life,  and  the  final  judgment  of  the  world.  6.  By 
that  infamous  obscene  passage. 

The  second  point  in  the  defence,  set  up  by  the  defendant's 
counsel  is,  that  although  the  case  and  proof  may  and  do  fall 
within  the  statute,  still  you  must  acquit  the  defendant,  because 

47 
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the  statute  is  unauthorized  by  the  constitution,  is  not  constitu- 
tional, and  is  void  and  not  binding.  Having  anticipated  this 
point,  which  I  had  been  informed  was  to  be  discussed  in  the 
course  of  the  trial,  and  having  expressed  my  views  fully  upon  the 
subject  in  the  opening  of  the  case,  I  deem  it  unnecessary  now 
to  repeat  the  same.  Nor  have  I  since  heard  anything  said  in 
the  very  elaborate  and  cumbersome  argument  from  the  other 
side,  which,  in  my  judgment,  in  any  degree  shakes  the  positions 
I  then  maintained.  I  called  your  attention  to  the  various  parts 
of  the  constitution,  its  language  in  reference  to  God  and  the 
Christian  religion  ;  its  confirmation  of  all  former  laws  adopted 
and  practised  upon,  both  the  common  and  statute  law,  of  the 
colony,  province,  and  state  of  Massachusetts  Bay  :  I  showed 
you  what  the  common  law  and  the  statute  laws  were,  in  rela- 
tion to  blasphemy  prior  to  the  constitution,  and  pressed  on 
your  consideration  that  this  last  statute  was  passed  among  the 
first  permanent  laws,  immediately  after  the  adoption  of  the 
constitution,  and  was  enacted  by  men,  many  of  whom  were 
members  of  the  convention  who  formed  and  created  that  con- 
stitution, I  stated  to  you  that  that  statute  had  been  enforced 
as  often  as  once  in  every  five  years  since  its  date,  in  one  county 
or  another,  within  the  commonwealth,  that  every  judicial  tribu- 
nal before  whom  it  came  in  question,  had  considered  it  as  con- 
stitutional, and  inflicted  its  penalties  for  its  violation,  the  last 
and  a  recent  case,  having  been  recently  tried  before  Judge 
Wilde,  of  the  supreme  court  of  this  state,  on  the  southern  cir- 
cuit. I  reminded  you  that  the  constitution  had  been  before 
the  people  for  amendment,  in  the  year  1820,  and  no  objection 
was  made  to  this  law,  and  no  debate  introduced  into  the  con- 
vention, in  which  it  was  hinted  or  alleged  to  be  unconstitu- 
tional ;  that  considering  the  many  prosecutions  which  had  been 
instituted  under  it,  and  the  many  times  it.  has  been  reprinted 
by  order  of  the  legislature,  by  commissioners,  those  learned  and 
vigilant  men,  appointed  to  superintend  the  new  editions  of  the 
statutes,  it  ought  now  to  be  considered  as  settled  and  fiied  law. 
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that  it  was  a  constitutional  statute,  and  as  much  so  as  any  one 
in  the  book. 

The  counsel  for  the  defence  has  said,  that  if  there  was  an 
Unitarian  or  Universalist  within  your  panel,  he  could  not  give  a 
verdict  enforcing  this  law,  without  committing  treason  against 
his  own  conscience.  This  argument  is  neither  correct  toor  fair. 
Whether  a  man  has  blasphemed  the  holy  name  of  God,  in  any 
of  the  modes  of  doing  it,  pointed  out  in  the  statute,  or  has  not, 
is  a  simple  matter  of  fact,  as  much  as  whether  a  man  has  stolen 
a  piece  of  personal  property,  or  not:  and,  whatever  your  reli- 
gious creeds  may  be,  if  you  are  honest  and  true  men,  if  the 
fact  be  proved,  you,  as  jurors,  must  say  so,  or  violate  truth  ; 
and  I  can  conceive  of  no  greater  treason  to  conscience,  than 
the  giving  of  a  false  verdict,  after  you  are  sworn  to  give  a  true 
one.  Nor  can  there  be  any  mistake  concerning  what  facts  con- 
stitute the  offence  of  blaspheming  God's  holy  name,  because  to 
prevent  any  such  mistakes,  the  statute  is  very  explicit  in  enume- 
rating and  describing  those  facts.  This  is  so  clear,  and  the 
gentleman  in  the  defence  was  so  much  oppressed  with  a  sense 
of  its  weight  and  force,  that  he  resorted  to  what  I  consider  a 
desperate  plunge  to  escape  from  it.  The  gentleman  has  said 
that  the  legislature  had  no  power,  right,  or  authority  to  make  a 
law  against  blasphemy,  nor  to  define  what  constituted  blas- 
phemy, and  that  you  of  the  jury  were  of  the  people,  the  country 
on  which  the  defendant  had  put  himself  for  trial,  and  might 
blot  this  law  out  of  the  statute  book,  if  you  should  think  it  was 
wrong  that  it  should  be  there.  The  law  commits  to  juries  no 
such  power.  It  is  absurd,  in  my  opinion,  to  suppose  juries  in 
any  circumstances  are  above  the  law  and  constitution,  and  may 
abrogate  both  if  they  please.  You  cannot  repeal  the  law  even 
if  you  should  dislike  it ;  and  you  are  in  duty  bound  to  sustain 
this  prosecution,  if  the  facts  on  which  it  is  founded  be  proved, 
whatever  your  religious  opinions  may  be.  It  seemed  to  me  a 
very  strange  argument,  though  boldly  advanced  by  the  prison- 
er's counsel,  that  because  God  is  incomprehensible  and  past 


873  TEACHER'S  CRIMINAL   CASES. 

Commonwealth  v.  ELneeland. 

finding  out,  therefore  the  legislature  cannot  pass  a  law  to  pre- 
vent blaspheming  his  holy  name.  Atheism  and  blasphemy  are 
detestable  to  Christians  of  every  creed,  and  men  of  every  reli- 
gious denomination  can  unite  under  this  law,  and  conscien- 
tiously give  a  verdict,  according  to  the  evidence,  against  an 
open  blasphemer  of  God's  holy  name.  I  cannot  pass  over,  with- 
out a  notice,  a  very  extraordinary  argument,  drawn  from  the 
naturalization  laws  of  the  United  States.  To  use  the  gentle- 
man's own  language,  ^'  the  argument  proves  too  much  to  be 
sound."  If  the  Gentoo,  if  the  Turk,  if  the  Jew,  by  becoming  a 
citizen  of  the  United  States,  has  the  unlimited  power  and  right 
to  bring  with  him  his  religion,  and  live  according  to  its  princi- 
ples and  customs,  then  the  naturalization  laws  and  the  consti- 
tution of  the  United  States  authorize  parricide,  the  murder  of 
aged  parents,  as  practised  on  the  banks  of  the  Ganges ;  poly- 
gamy and  the  establishment  of  seraglios,  as  allowed  by  the 
Koran ;  and  all  the  Jewish  laws  of  retaliation  and  cruelty 
which  have  been  so  eloquently  denounced,  an  eye  for  an  eye, 
a  tooth  for  a  tooth,  &.c. 

You  have  been  plausibly  told  that  you  are  the  people,  you 
come  out  from  the  people,  you  represent  the  people,  who  made 
the  constitution  and  the  laws.  I  hope  the  learned  gentleman 
did  not  mean  to  suggest,  that  as  such  people  you  had  the 
power  to  repeal  the  constitution  and  laws.  It  would  be  the 
most  monstrous  principle  ever  suggested  in  a  court  of  justice, 
that  the  jury  were  above  the  laws,  and  not  bound  by  them,  but 
had  an  arbitrary  discretion,  according  to  their  own  ideas  of  ex- 
pediency, if  they  did  not  like  a  law,  to  consider  it,  and  make  it 
a  dead  letter.  Nor,  for  myself,  can  I  see  anything  in  this  law 
against  blasphemy,  which  deserves  the  outpouring  of  the  vial 
of  wrath,  which  the  gentleman  has  bestowed  upon  it.  If  there 
be  anything  wrong  in  its  principle  or  form,  it  is  very  remarkable 
that  it  was  not  discovered  before,  and  that  during  its  constant 
operation  for  half  a  century,  nobody  has  petitioned  the  legisla- 
ture for  its  repeal.     It  required  boldness  of  no  ordinary  degree 
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to  say  to  a  jury,  you  ought  to  blot  this  law  out  of  the  statute 
book.  In  my  humble  judgment,  you  have  no  more  right  to 
make  this  law  a  dead  letter,  or  refuse  to  enforce  it,  than  you 
have*  to  repeal  or  abrogate  the  law  against  murder,  highway 
robbery,  or  forgery.  No  juror  has  arbitrary  power.  No  man 
on  the  jury  has  the  right  to  do  as  he  pleases.  He  is  under  the 
law,  restrained  by  the  law,  governed  by  the  law,  directed  by 
the  law,  as  much  in  the  jury  room  as  he  is  out  of  it,  as  he  is  in 
all  other  places ;  perhaps  more  so  there  than  elsewhere,  be- 
cause, in  addition  to  the  obligations  of  duty  which  everywhere 
are  in  force,  he  has  in  the  jury  room  the  sanctions  of  his  oath, 
the  appeal  to  God,  superadded  to  all  other  motives  to  do 
right. 

Thacher,  J.  In  committing  this  case  to  you,  I  shall  endeavor 
to  confine  myself  to  the  points  of  law  on  which  it  depends. 
In  one  event,  the  defendant  will  have  right  to  review  the  judg- 
ment of  this  court  before  a  higher  tribunal.  Although  this  does 
not  lessen  the  obligation  which  is  imposed  on  you,  to  render  a 
true  and  impartial  verdict,  or  on  the  judge,  to  devote  to  the 
ease  his  best  learning  and  diligence ;  yet  it  serves  to  demon- 
strate the  paternal  care  of  the  law,  to  protect  the  citizen  from 
injustice.  If  the  defendant  did  not  publish  the  libel  complained 
of,  you  will  have  no  necessity  to  consider  its  contents.  It  is 
extracted /rom  a  newspaper,  published  in  this  city,  called  ^^  Bos- 
ton Investigator,"  of  which  the  defendant  is  editor  and  publisher. 
This  makes  him  answerable  in  law  for  its  contents,  having  been 
published  by  his  agents,  and  for  his  emolument.  His  mind 
pervaded  and  directed  the  work.  He  is  not  to  be  relieved  from 
this  responsibility,  unless  he  can  clearly  satisfy  you  that  the 
libel  was  inserted  in  the  paper  by  some  one  without  his  order 
and  against  his  will.  It  is  not  denied,  that  he  was  knowing  to 
the  publication  of  all  the  extracts,  which  are  set  forth  in  the 
indictment,  with  the  exception  of  the  first,  which  relates  to  the 
incarnation  and  miraculous  conception  of  Jesus  Christ.  This 
was  taken  from  a  paper  which  was  first  published  in  New  York. 
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The  two  preceding  numbers  had  been  published  with  the  de- 
fendant's approbation.  The  third  was  received,  the  witness 
says,  during  his  absence,  and  was  inserted  of  course.  It  does 
not  appear  that  the  workmen  had  received  any  orders  to  delay 
the  insertion  till  the  defendant  should  return.  But  the  witness 
says,  that  it  was  not  taken  from  the  editor's  drawer.  To  the 
question,  ^^  was  it  the  order  of  the  editor,  that  nothing  should 
be  inserted  in  the  paper  but  what  came  from  his  drawer  ? "  h^ 
replied,  no  such  order  was  ever  giveuy  but  it  was  so  understood. 
Now  it  does  not  appear,  that  the  defendant,  on  his  return,  dis* 
approved  of  the  publication  ;  nor  has  he  ever  disavowed  it.  If 
such  a  disavowal  would  not  have  altered  his  legal  responsibility, 
it  would  have  had  its  weight  with  you,  and  would  certainly  have 
mitigated  the  act  in  the  view  of  the  court.  If  the  editor  of  a 
newspaper,  or  other  publication,  can  show  that  a  libel  was  insert- 
ed in  his  paper  contrary  to  his  order,  and  surreptitiously,  it 
would,  I  think,  be  a  good  ground  of  defence.  But  you  must 
judge,  whether  the  defendant  has  shown,  as  to  this  first  article, 
any  such  excuse  —  and  if  not,  he  is  answerable  for  that,  as  well 
as  for  the  other  articles  of  the  libel.  By  not  denying  it,  he  has, 
I  think,  affirmed  the  act  of  his  agent,  and  made  himself  answer- 
able for  the  publication. 

You  perceive  then,  that  the  defendant,  once  a  minister  of  the 
gospel,  is  on  trial  for  writing  and  publishing  an  obscene,  impious 
and  blasphemous  libel  against  the  Supreme  Being,  and  the 
Christian  religion,  whereby  it  is  alleged  that  he  has  oflended 
against  the  common  law,  and  also  against  a  statute  of  this  com- 
monwealth. It  is  called  an  impious  libel,  because  it  is  consid- 
ered to  have  been  written  in  a  manner  and  with  an  intention, 
inconsistent  with  that  reverence,  which  is  due  from  a  man  to 
his  Creator.  It  is  styled  a  blasphemous  libel,  because  it  denies 
and  contumeliously  reproaches  the  holy  name  of  God,  his  crea- 
tion, government,  and  final  judging  of  the  world  ;  —  because  it 
contumeliously  reproaches  Jesus  Christ,  the  Holy  Ghost,  and 
the  holy  Word  of  God.     This  description  is  founded  on  the 
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offence  of  blasphemy,  as  it  is  described  in  an  act  of  this  coin<- 
monwealth,  which  was  passed  immediately  after  the  adoption  of 
the  present  constitution/  But  it  has  always  been  regarded  as 
an  offence  from  the  early  settlements  of  the  country.  And 
unless  the  law  in  this  behalf  has  been  repealed,  either  expressly 
or  by  implication,  it  is  still  an  offence.  The  proper  meaning 
of  blasphemy,  at  common  law,  appears  to  be  profaneness  against 
the  general  principles  of  religion  and  morality.'  ^*  It  consists 
in  the  denial  of  the  being,  attributes,  or  nature  of,  or  uttering 
impious  and  profane  things  against  God,  or  the  authority  of  the 
holy  scriptures.  But  it  is  only  committed  by  uttering  such 
things  in  a  scoffing  and  railing  manner,  out  of  a  reproachful  dis- 
position in  the  speaker,  and,  as  it  were,  with  passion  against 
the  Almighty,  rather  than  with  any  purpose  of  propagating  the 
irreverent  opinion."  '  When  such  impious  expressions  are 
committed  to  writing,  it  becomes  written  blasphemy,  and  it  is 
a  blasphemous  libel :  certainly  not  a  less  offence  against  the  act 
for  its  permanent  form,  in  which  it  may  be  read  by  all  mankind. 
In  such  case  the  exact  words  appearing,  they  may  be  weighed 
by  the  rules  of  just  criticism,  and  nothing  left  to  conjecture. 

But  you  will  carefully  observe,  that  the  defendant  is  not  on 
trial  for  the  principles  of  his  religious  faith.  It  would  be  sin- 
gular to  put  a  man  on  trial  for  articles  of  religious  faith,  when 
he  avows  that  he  has  none.  There  is  no  such  offence  known 
to  our  law,  as  heresy  in  belief,  or  as  non-conformity  to  an 
established  form  of  worship.  The  law  of  this  commonwealth 
recognizes  no  standard  of  faith,  nor  any  established  form  of 
worship.  There  is  no  ecclesiastical  tribunal  in  this  common- 
wealth, invested  by  law  with  power  to  inflict  spiritual  censure 
upon  offenders  for  the  good  of  their  souls.  The  only  ecclesias- 
tical tribunals  which  are  known  in  this  commonwealth,  if  they 
may  be  considered  as  such,  are  those,  where  the  members  have 
associated  together  under  a  church  covenant,  binding  in  con- 

*  Act  of  1782,  ch.  &  '3  Merriv.  379.  '•*  Hume^  II.  558. 
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science,  for  the  purpose  of  social  worship  and  instruction,  with 
an  agreement  to  watch  over  each  other  for  mutual  edification, 
to  impart  to  each  other  counsel  and  advice,  and  with  right  to 
admonish  and  expel  a  member,  who  shall  violate  his  religious 
engagement.  Such  voluntary  associations  have  not  the  right 
to  impose  fines,  or  to  subject  an  offender  to  civil  disabilities. 
Any  member  may  withdraw  from  the  society  —  and  the  church 
may  on  its  part,  for  just  cause,  refuse  further  fellowship  with  a 
brother.  The  connection  being  voluntary,  its  continuance 
depends  on  the  will  of  the  parties,  and  may  be  dissolved  by 
either.  Ecclesiastical  councils  among  churches  of  the  congre- 
gational order,  consisting  of  the  pastors  and  delegates  from 
neighboring  societies,  invited,  are  merely  advisory  bodies.  They 
usually  assemble  to  witness  the  regular  introduction  and  ordi- 
nation of  persons  into  the  office  of  the  gospel  ministry,  and  to 
assist  in  that  ceremony,  or  to  compose  differences  which  may 
have  arisen  in  a  church.  The  lesult  of  their  conference  is 
usually  respected  in  courts  of  justice,  like  the  opinions  of  ref- 
erees in  civil  cases,  but  these  councils  have  no  civil  power,  and 
they  can  only  act,  by  their  advice,  upon  the  consciences  of  the 
parties.  If  the  defendant  on  trial  has  not  committed  an  offence 
against  the  peace  of  the  commonwealth,  or  against  some  known 
statute,  you  must  find  him  not  guilty.  But  as  a  libel  of,  this 
description  has  not,  within  my  recollection,  been  a  subject  of 
criminal  prosecution  in  this  state  —  certainly  not  in  this  court  —  it 
lays  upon  us  the  necessity  of  recurring  to  the  principles  of  law, 
on  which  it  is  considered  to  rest. 

The  charge  against  the  defendant  is  for  publishing  an  obscene 
and  impious  libel  against  the  Supreme  Being.  If  an  individual 
may  be  severely  punished  for  publishing  a  base  and  injurious 
slander  against  a  fellow-citizen ;  it  would  seem  to  be  a  great 
defect  in  the  law  of  a  well  regulated  state,  if  there  were  no 
punishment  for  him,  who  should  maliciously  slander  Almighty 
God,  the  eternal,  immutable,  and  infinitely  perfect  Being,  the 
Creator  and  Governor  of  all  things,  from  whom  government  is 
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derived,  and  by  whom  it  is  prospered.  Not  to  restrain  such 
impiety,  would  be  to  allow  it.  Because  God  is  not  swift  to 
punish  impious  men  in  this  life,  for  offences  commitied  against 
him,  which  at  the  same  time  affect  the  order  and  peace  of 
society;  some  profess  to  believe  that  there  is  no  God,  no 
future  life,  no  final  retribution.  Are  such  men  to  be  permitted, 
at  their  pleasure,  to  inflict  deep  wounds  in  the  moral  and  reli- 
gious feelings  of  the  rest  of  the  community,  by  impious  and 
obscene  writings  ?  The  belief  of  a  God  is  the  first  principle 
both  of  natural  and  revealed  religion.  Mankind  have,  in  every 
age,  and  in  every  degree  of  civilization,  believed  and  worshipped 
such  a  being ;  and  it  may  fairly  be  inferred,  that  what  men  have 
always  believed,  nature  must  needs  have  taught.  Whoever 
believes  in  such  a  being,  recognizes  his  providence  in  the  gov« 
ernment  of  the  world,  of  states  and  empires,  over  families  and 
individuals.  No  legislator,  ancient  or  modern,  has  undertaken 
to  construct  a  system  of  civil^polity  on  the  principle  of  Atheism. 
No  society  could  long  exist  on  such  principle.  The  truth  of 
this  axiom  has  been  practically  demonstrated  in  our  own  age, 
and  by  one  of  the  most  polished  nations  of  Europe.  Tospeak 
reproachfully  of  the  Supreme  Being,  who  is  regarded  by  the 
pious  as  the  source  of  all  wisdom  and  of  all  good  influences, 
has  never  been  permitted  by  any  civilized  nation.  In  our  own 
commonwealth,  from  its  first  settlement,  such  irreverence  has 
ever  been  regarded,  both  as  the  height  of  impiety,  and  as  a 
crime  against  the  state.* 

Human  laws,  without  the  aid  of  religion,  will  do  but  little 
either  to  perfect  the  moral  character  of  individuals,  or  to  pre- 
serve the  public  peace.  The  good  order  and  happiness  of  a 
society  depend  more  on  the  morals  and  manners  of  the  people, 
than  on  the  number  and  severity  of  its  laws.  To  the  existence 
of  civil  society,  there  must  be  laws  and  courts  of  justice.  The 
great  object  in  the  latter  is  the  discovery  of  truth,  which  is 

^  Act  of  November,  1646 ;  Laws  of  the  colony  of  Massachusetts  Bay,  58. 
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affected  by  means  of  judicial  oaths,  by  which  the  actions  and 
intentions  of  men  are  revealed.  An  oath  is  an  appeal  to 
Almighty  God,  whose  providence  is  believed  to  regard  the 
actions  of  men,  justice  being  the  object  of  his  delight,  and 
injustice  of  his  displeasure,  to  help  the  witness,  as  he  shall  speak 
the  truth.  The  forms  of  oaths  have  been  constructed  in  all 
nations  with  a  view  to  solemnize  the  consciences  of  men.  One 
form  of  oath  among  the  ancients,  was  in  these  words :  as  cer^ 
tainly  as  the  eternal  God  liveth,  I  will  spealc  the  truth. 
Paul  says,  1  call  God  for  a  record  upon  my  souly  that  to  spare 
you  I  came  not  as  yet  unto  Corinth.^  The  sanction  of  an 
oath  is  wanted  on  many  great  and  solemn  occasions,  as  well 
as  in  courts  of  justice.  But  the  good  of  society  requires,  that 
men  should  refrain  from  invoking  the  name  of  their  Maker, 
except  when  they  are  engaged  in  the  offices  of  religion,  or  they 
are  authorized  so  to  do  by  the  laws  of  the  land.  And  whoever 
proclaims,  either  in  words  or  by  writing,  that  there  is  no  God, 
and  presumes  to  assert  that  he  is  a  chimera,  a  mere  fiction  of 
the  imagination,  forfeits  his  right  to  testify  in  a  court  of  justice, 
and  offends  against  the  constitution  and  laws  of  this  state.  To 
deny  the  being  of  a  God,  is  to  take  away  the  very  foundation 
both  of  natural  and  revealed  religion.  The  truth  of  a  partic- 
ular system  of  revelation  may  be  denied  ;  because  the  facts  on 
which  it  rests  may  be  matter  of  dispute.  But  he  who  denies 
the  existence  of  a  God,  must  deny  also  the  possibility  of  all 
communications  from  God  to  man,  however  necessary  for  his 
welfare.  Such  denial  indicates,  I  think,  great  perversity  of 
mind  ;  —  for  the  belief  of  a  God  is  derived  from  the  nature  of 
man,  which  cannot  be  disputed,  and  from  the  internal  con- 
sciousness of  man,  of  which  there  is  still  less  ground  for  dispute. 
If  the  libellous  publication  for  which  the  defendant  is  on  trial, 
should  be  found  by  you  to  be  obscene  as  well  as  impious,  and 

12  Cor.   i.  18,23;   and  Dr.   MBcknight*s  commentary  and   notes  on  the 
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to  contain  a  disgusting  mixture  of  religious  discussion,  irrev- 
erent thought,  and  impure  language ;  it  will  enable  you  to 
judge  of  the  intent  of  the  writer :  —  whether  it  was  to  correct 
errors  in  opinion,  and  to  impart  truth,  which  would  be  both 
lawful  and  commendable ;  or  to  demoralize  the  reader,  and  to 
offend  his  respect  for  sacred  things  by  coarse  and  vulgar  thoughts, 
and  by  indecent  expression.  In  general,  it  is  undoubtedly  true, 
that  he  who  allows  himself  in  obscene  and  impious  language, 
must  have  a  depraved  heart.  It  will  be  for  you,  then,  to  decide, 
after  having  read  and  carefully  weighed  the  publication,  whether 
it  is  obscene  and  impious  ;  if  that  should  be  your  opinion  and 
belief,  it  will  be  your  duty  to  find  the  defendant  guilty.  But 
the  defendant,  by  his  counsel,  who  has  exhausted  in  his  behalf 
all  the  topics  of  argument,  arising  from  legal  investigation  or 
historical  research,  has  contended  that  the  case  is  not  within 
the  law  against  blasphemy,  and  if  it  were,  that  that  law  is  not 
within  the  constitution  ;  —  that  by  the  constitution  of  this  com- 
monwealth, all  religion  is  a  thing  between  a  man  and  his  Creator, 
and  that  men  may  write,  speak,  and  publish  on  all  religious 
subjects  with  impunity,  according  to  the  dictates  of  their  con- 
science. He  contends,  that  to  treat  even  the  religion  of  the 
country  with  contumely  and  reproach,  is  no  offence  against 
society,  and  is  not  punishable  by  human  laws.  The  individual 
so  offending,  is  accountable  only  to  his  conscience  and  to  his 
God.  He  may  be  a  subject  of  prayer,  but  not  of  human  pun- 
ishment. 

It  would  have  been  an  incredible  thing  if  a  race  of  men, 
descended  from  the  Puritan  settlers  of  New  England,  who  had 
sought  a  refuge  in  this  wilderness,  that  they  might  enjoy  a  pure 
religion  according  to  the  dictates  of  their  conscience,  should  in 
the  lapse  of  a  century  and  a  half,  have  so  far  departed  from  the 
sentiments  of  their  fathers,  as  to  discard  all  religious  considera- 
tions, when  they  were  forming  a  political  compact,  which  was 
to  be  a  rule  for  their  conduct,  and  for  that  of  their  posterity  in 
all  future  time.     We  find,  however,  that  the  framers  of  the  con- 
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stitution  had  not  degenerated  from  the  character  of  their  ances- 
tors, although  their  religion  partook  of  the  spirit  of  a  more 
enlightened  and  liberal  age.  They  recorded  upon  the  frontis- 
piece of  the  constitution^  their  grateful  acknowledgment  to 
the  goodness  of  the  Great  Legislator  of  the  universe/'  for 
affording  to  them,  in  the  course  of  his  providence,  an  oppor- 
tunity deliberately  and  peaceably,  without  fraud,  violence,  or 
surprise,  of  entering  into  an  original,  explicit,  and  solemn  com- 
pact with  each  other,  and  of  forming  a  new  constitution  of 
civil  government  for  themselves"*  and  their  posterity;" — and 
they  **  devoutly  implored  his  direction  in  so  interesting  a  design/' 
They  thus  recognized  the  being  of  a  God  —  his  providence  in 
the  government  of  states  and  empires  —  and  the  duty  of  indi- 
viduals and  communities  to  pray  to  him  for  his  guidance  in  hu- 
man affairs,  and  especially  when  they  were  about  to  enter  upon 
any  great  design,  which  was  likely  to  be  followed  by  permanent 
effects.  In  the  second  article  of  the  declaration  of  rights,  they 
declare,  that  it  is  the  right,  as  well  as  the  duty,  '^  of  all  men  in 
society,  publicly,  and  at  stated  seasons,  to  worship  the  Supreme 
Being,  the  great  Creator  and  Preserver  of  the  universe."  Next, 
that  "  no  subject  shall  be  hurt,  molested,  or  restrained,  in  his 
person,  liberty  or  estate,  for  worshipping  God  in  the  manner 
and  season  most  agreeable  to  the  dictates  of  his  own  conscience  ; 
or  for  his  religious  profession  or  sentiments ;  provided  he  doth 
not  disturb  the  public  peace,  or  obstruct  others  in  their  religious 
worship." 

In  thus  allowing  all  persons  to  worship  God  according  to  the 
dictates  of  their  conscience,  the  people  of  this  commonwealth 
effectually  established  a  universal  toleration  of  all  religions,  so 
far  as  to  put  their  disciples  under  legal  protection ;  and  it  was 
thus  made  the  duty  of  the  legislature  to  pass  such  laws,  as 
would  enable  them  to  enjoy  their  peculiar  rites  of  worship 
undisturbed.  Christians  of  every  denomination,  Protestant  and 
Catholic,  Jews,  Mahometans,  the  disciples  of  Confucius,  and 
the  Bramins  of  Hindostan,  whose  worship  would  not  disturb 
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the  public  peace,  and  whose  manners  and  customs  would  not 
offend  against  our  laws,  might  all  rest  in  peace  under  the  broad 
shadow  of  this  fundamental  law  of  the  republic.  The  first 
fruits  of  this  article  was  the  act  of  1782,  c.  8,  declaring  the 
offence  of  blasphemy.  *^  If  any  person  shall  wilfully  blaspheme 
the  holy  name  of  God,  by  denying,  cursing,  or  contumeliously 
reproaching  God,  his  creation,  government,  or  final  judging  of 
the  world,  or  by  cursing,  or  contumeliously  reproaching  Jesus 
Christ,  or  the  Holy  Ghost,  or  by  cursing,  or  contumeliously 
reproaching  the  Holy  Word  of  God,"  he  shall  suffer  the  penalty 
which  is  therein  declared. 

It  is  evident  that  this  act,  by  its  letter  and  spirit,  was  intended 
to  restrain  and  punish  all  those  who  should  presumptuously 
revile  the  great  first  principle  of  all  religion,  natural  and 
revealed — the  name  and  attributes  of  God.  As  we  were  at 
that  time,  and  still  are,  a  great  community  of  believers  in  the 
Christian  revelation,  it  is  equally  clear  to  my  mind  that  this  act 
was  further  intended  to  preserve  the  public  peace,  and  to  pro- 
tect the  feelings  of  all  Christians  of  every  sect  or  party,  from 
violation,  by  restraining  and  punishing  impious  men  who  should 
presume  to  revile  the  fundamental  principles  of  their  common 
belief.  All  Christians  profess  to  believe  in  the  divine  Unity  : — 
but  a  very  large  proportion  hold,  that  the  Godhead  consists  in 
Father,  Son,  and  Holy  Ghost  —  three  persons  but  one  God, 
from  all  eternity.  The  great  majority  of  Christian  professors, 
both  in  the  new  and  old  world,  believe  in  this  mystery  of  a 
trinity  of  persons  in  one  God,  and  worship  him  as  such.  For 
the  purposes  of  this  trial,  at  this  time,  all  that  concerns  us  is, 
not  the  truth  of  the  doctrine,  but  the  fact.  There  have,  how- 
ever, been  in  every  age  of  the  church,  there  was  at  the  adop- 
tion of  the  constitution,  and  there  is  now,  another  class,  much 
smaller,  I  know,  than  the  great  body  to  which  I  have  just 
referred,  who  believe  in  one  God,  supreme  and  undivided,  and 
who  regard  him  as  the  only  proper  object  of  religious  worship. 
They  offer  prayers  to  him  in  the  name  of  the  *^  one  Mediator 
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between  God  and  man,  the  man  Christ  Xesus."  And  they  ask 
of  the  Father,  in  his  name,  and  for  his  sake,  to  confer  upon 
them  the  gifts  of  the  Holy  Spirit  in  this  life,  and  eternal  hap- 
piness hereafter.  It  is  wholly  immaterial,  for  the  purposes  of 
this  trial,  which  of  these  grand  divisions  of  the  Christian  church 
is  most  free  from  error.  Let  no  man,  nor  any  body  of  men, 
presume  upon  their  own  perfections,  nor  expect  to  be  free  from 
error  in  sentiment  or  conduct,  till  they  arrive  at  a  better  state. 
It  is  sufficient  for  us  now  to  know,  that  the  constitution  and 
this  act  of  the  legislature  which  emanated  from  it,  meant  to 
restrain  and  punish  all  who  should  presume,  to  the  disturbance 
of  the  peace,  wilfully  to  revile  and  calumniate  the  fundamental 
principles  of  natural  and  revealed  religion,  as  they  were  held 
generally  by  the  people  of  this  commonwealth.  It  was  the 
policy  of  the  government  to  restrain  the  citizens,  as  much  as 
possible,  from  wars  among  themselves,  and  from  all  persecution 
for  conscience'  sake.  The  words  of  the  act  are,  I  think,  broad 
enough  to  admit  this  extensive  construction.  It  is  consistent 
with  the  spirit  of  the  constitution.  It  tends  to  promote  peace 
and  charity,  which  is  the  bond  of  perfection  among  different 
sects  of  Christians ;  and  it  imposes  a  most  necessary  restraint 
on  those  persons,  who,  knowing  bow  much  it  wounds  a  man  of 
religion  to  hear  calumnies  uttered  against  his  God,  hesitate  not, 
still,  to  exasperate,  in  that  way,  the  best  feelings  of  his  heart. 

The  celebrated  third  article  of  the  declaration  of  rights  has 
been  recently  modified  and  amended  by  the  people.  But  it  is 
necessary  that  we  should  examine  the  provisions  both  of  the 
original  article  and  the  substitute.  Any  act  of  the  common- 
wealth, which  is  contrary  to  the  principle  of  that  amendment, 
is  virtually  repealed  by  its  adoption.  In  the  third  article,  the 
framers  of  the  constitution  declared  <'  that  the  institution  of  the 
public  worship  of  God,  and  of  public  instructions  in  piety, 
religion  and  morality  "  were  essential  to  the  happiness  of  a 
people,  and  to  the  good  order  and  preservation  of  their  gov- 
ernment."   The  legislature  was  therefore  invested  "  with  power 
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to  authorize  and  require  the  several  towns,  parishes,  and 
other  bodies  politic,  or  religious  societies,  to  make  suitable  pro- 
vision, at  their  own  expense,  for  the  institution  of  the  public 
worship  of  God,  and  for  the  support  and  nnaintenance  of  public 
Protestant  teachers  of  piety,  religion,  and  morality,  in  all  cases 
where  such  provision  should  not  be  made  voluntarily."  The 
legislature  was  likewise  invested  '^  with  authority  to  enjoin,  upon 
all  the  subjects,  an  attendance  upon  the  instructions  of  the  pub- 
lic teachers,  aforesaid,  at  stated  times  and  seasons,  if  there 
were  any  on  whose  instructions  they  could  conscientiously  and 
conveniently  attend."  But  an  exclusive  right  was  given  to  the 
several  towns,  &c.  *'  at  all  times,  of  electing  their  public  teach- 
ers, and  of  contracting  with  them  for  their  support  and  main- 
tenance." It  was  further  provided,  that  the  moneys  paid  by  the 
subject  to  the  support  of  public  worship,  ^'  should,  if  he 
required  it,  be  uniformly  applied  to  the  teacher  of  his  own 
religious  sect  or  denomination,  provided  there  were  any  on 
whose  instruction  he  attended."  And  it  then  adds,  that  '^  every 
denomination  of  Christians,  demeaning  themselves  peaceably, 
and  as  good  subjects,  should  be  equally  under  the  protection  of 
the  law  ;  and  that  no  subordination  of  any  one  sect  or  denom- 
ination, to  another,  should  ever  be  established  by  law."  The 
amendment  or  substitute  for  this  article,  acknowledges,  '^  that  the 
public  worship  of  God,  and  instructions  in  piety,  religion,  and 
morality,  promote  the  happiness  and  prosperity  of  a  people,  and 
the  security  of  a  republican  government ;  —  therefore  the  sev- 
eral religious  societies  of  this  commonwealth,  whether  corporate 
or  incorporate,  at  any  meeting  legally  warned  and  holden  for 
that  purpose,  shall  ever  have  the  right  to  elect  their  pastors  or 
religious  teachers,  to  contract  with  them  for  their  support,  to 
raise  money  for  erecting  and  repairing  houses  for  public  wor- 
ship, for  the  maihtenance  of  religious  instruction,  and  for  the 
payment  of  necessary  expenses.  And  all  persons  belonging  to 
any  religious  society  shall  be  taken  and  held  to  be  members, 
until  they  shall  file  with  the  clerk  of  such  society,  a  written 
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notice,  declaring  the  dissolution  of  their  membershipy  and 
thenceforth  shall  not  be  liable  for  any  grant  or  contract,  which 
may  be  thereafter  made,  or  entered  into  by  any  such  society  ;  — 
and  all  religious  sects  and  denominations  demeaning  themselTes 
peaceably  and  as  good  citizens  of  the  commonwealth,  shall  be 
equally  under  the  protection  of  the  law ;  and  no  subordina- 
tion of  any  one  sect  or  denomination  to  another  shall  ever  be 
established  by  law." 

By  this  amendment  all  societies  of  every  denomination  of 
religion,  are  entitled  to  equal  protection.  They  may  elect  their 
own  teachers,  and  contract  with  them  for  their  support,  which 
contracts  will  be  sustained  in  law.  The  amendment  contains 
nothing  which  is  disrespectful  to  religion,  or  the  professors  of 
any  religious  sect.  It  considers  the  religion  of  every  individual  as 
a  matter  between  God  and  his  conscience.  It  leaves  him  free 
to  believe  or  not  to  believe,  to  worship  or  not  to  worship,  and 
to  contribute  or  not  to  contribute  to  the  support  of  a  religious 
teacher.  Formerly  it  was  the  right  and  duty  of  the  legislature 
to  compel  the  citizens  to  support  Protestant  teachers  of  Christ- 
ianity, if  they  were  not  supported  voluntarily.  But  the  power 
is  now  taken  away  :  and  Protestant  teachers  can  now  claim  no 
greater  protection  than  is  enjoyed  by  those  of  every  other 
religion.  Still  however  the  citizens  enjoy  the  perfect  rights  of 
conscience ;  and  the  name  of  the  Supreme  Being,  and  rever- 
ence for  religious  institutions,  still  stand  in  capitals  upon  the 
front  of  the  constitution.  There  is  nothing  in  the  constitution 
or  laws  of  this  commonwealth,  which  permits  any  one  with  im- 
punity to  publish  an  obscene  and  impious  libel,  reflecting  on  the 
Supreme  Being  or  the  Christian  religion.  To  tolerate  the  free 
circulation  of  such  productions,  would  prove  that  we  were  not 
sincere  men  —  that  we  valued  neither  our  religion,  nor  its 
author — that  while  we  honored  him  in  word,  we  yet  suffered 
his  name  to  be  calumniated,  and  his  honor  to  be  trampled  in 
the  dust.  If  therefore  you  find,  on  inspecting  the  libel  in  this 
case,  that  it  is  both  obscene  and  blasphemous,  I  think  that  his 
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defence  will  have  failed,  and  that  the  defendant  will  have 
offended  both  against  the  law  and  the  constitution  of  the  com- 
monwealth. 

It  is  admitted  that  the  passages  contained  in  the  indictment 
are  truly  extracted  from  the  '^  Boston  Investigator."  But  I 
advise  you  to  compare  them  witli  the  original,  and  to  form  an 
opinion  for  yourselves.  The  rule  upon  this  subject  is,  that  a 
single  offensive  passage  is  not  to  be  selected  and  considered  as 
conclusive  evidence  against  the  defendant ;  but  it  must  be  com- 
pared with  the  context ;  or  those  other  parts  of  the  work  to 
which  it  seems  to  bear  a  relation ;  and  from  the  whole  taken 
together,  your  judgment  is  to  be  formed.  The  first  passage,  on 
which  the  counsel  for  the  government  relies  against  the  defend- 
ant, to  prove  that  he  has  committed  the  offence  of  blasphemy, 
is  contained  in  what  is  called  the  third  extract,  which  is  set 
forth  in  the  indictment.  By  a  reference  to  the  original  piece, 
you  will  perceive  that  it  is  a  letter  published  by  the  defendant 
in  the  Boston  Investigator,  addressed  to  the  editor  of  the 
Trumpet,  to  remove  an  erroneous  impression  which  some  had, 
that  he  was  still  a  Universalist.  The  learned  counsel  for  the 
government  contends  that  this  is  a  plain  declaration  of  Atheism, 
written  in  such  scornful  and  contumelious  language,  as  to  bring 
it  within  the  act  against  blasphemy.  In  asserting  what  Uni- 
versalists  believe,  and  what  he  did  not,  in  the  four  several  spe- 
cifications, the  defendant  adopts  a  similar  phraseology.  '*  Uni- 
versalists  believe  in  a  God,  which  I  do  not."  '*  Universalists 
believe  in  Christ,  which  I  do  not."  '^  Universalists  believe  in 
miracles,  which  I  do  not."  '^  Universalists  believe  in  the  res- 
urrection of  the  dead,  in  immortality  and  eternal  life,  which  I 
do  not."  But  the  counsel  for  the  defendant  contends,  that  all 
that  he  meant  by  this  assertion  was,  to  say  that  *^  the  God  in 
whom  Universalists  believe,  I  do  not" — a  form  of  expres- 
sion which  he  asserts,  is  not  uncommon  among  controversial 
writers.  He  insisted,  too,  that  his  client  actually  believed  in 
God,  and   he    repelled    with  indignation  the  imputation  of 
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Atheism.  You  will  recollect,  that  the  court  obserred  to  the 
counsel,  at  this  stage  of  his  argument,  that  it  was  gratifying  to 
hear  him  disavow,  on  the  part  of  his  client,  the  doctrine  of 
Atheism,  and  that  it  would  be  highly  satisfactory,  and  perhaps 
useful  for  the  defence,  that  he  should  then  state,  what  God  the 
defendant  meant  to  substitute  in  the  place  of  him  whom  Chris- 
tians revered.  To  that  observation,  the  ingenious  counsel  re- 
plied, that  his  client  was  not  bound  to  make  the  explanation  — 
it  was  a  matter  solely  between  him  and  his  God.  It  was 
undoubtedly  within  the  discretion  of  the  defendant  to  give  such 
explanation  or  not.  But  the  court  expected,  from  the  course  of 
the  argument,  that  there  was  something  in  the  piece  itself,  on 
which  the  defendant  meant  to  rely,  to  repel  the  charge  of 
Atheism :  especially  as  he  offers  the  piece  as  a  sort  of  profession 
of  faith,  and  desires  to  tell  the  readers  of  the  Trumpet  in  his 
own  language,  *^  what  he  did,  and  what  he  did  not  believe.'' 
It  belongs  to  you,  however,  exclusively,  to  judge  of  the  import 
of  the  piece.  The  general  rule  is,  in  such  cases,  to  construe 
words  according  to  their  plain  and  natural  meaning ;  and  where 
words  are  equivocal  in  their  nature,  they  are  to  be  construed 
most  favorably  for  the  party  on  trial. 

After  this  avowal  of  what  the  defendant  does  not  believe,  it 
would  seem  to  be  a  mere  matter  of  curiosity  to  inquire  what  he 
does  believe.  Rejecting  all  religion,  natural  and  revealed,  and 
considering  death  as  the  extinction  of  being,  nothing  like  reli- 
gion seems  to  remain,  in  any  sense  of  the  word.  What  advan- 
tage has  he  over  the  beast  that  perisheth  excepting  the  perfect 
consciousness  of  the  miseries  of  this  life,  without  the  least  con- 
solation from  the  hope  of  a  better  ?  This  declaration  of  a  man, 
who  was  once  a  minister  of  the  gospel,  has  been  published  by 
him,  and  is  now  circulating  in  a  newspaper  for  his  profit,  among 
thousands  of  the  poor  and  laboring  classes  of  this  community* 
And  I  cannot  omit  to  repeat,  in  this  connection,  the  observation 
of  the  illustrious  Erskine,  in  the  trial  of  Thomas  Williams,  for 
publishing  Paine's  *^  Age  of  Reason/'  in  the  court  of  King's 


TEACHER'S    CRIMINAL   CASES.  387 

Commonwealth  v.  Kneeland. 

Bench,  before  Lord  Kenyon,  in  1797.'  '<  Of  all  human  beings, 
he  says,  the  poor  stand  most  in  need  of  the  consohttions  of 
religion,  and  the  country  has  the  deepest  stake  in  their  enjoying 
it,  not  only  from  the  protection  which  it  owes  to  them,  but 
iecause  no  man  can  be  expected  to  be  faithful  to  the  authority  of 
man,  who  revolts  against  the  government  of  GodJ^ 

But  the  defendant  claims  the  right  to  think  as  he  pleases,  and 
to  publish  his  sentiments,  which  right  is  indeed  secured  to  him 
by  the  laws  of  this  commonwealth.  His  counsel  has  taken  a 
wide  range,  and  furnished  ample  quotations  from  controversial 
writings,  ancient  and  modern,  and  even  from  celebrated  writers 
of  the  present  day,  to  justify  the  -style  of  these  extracts.  If 
they  are  written  according  to  the  rules  of  disputation  among 
the  learned ;  if  they  are  decent  in  their  character,  and  pub- 
lished with  the  view  to  correct  error,  and  to  diffuse  truth  ;  be 
will  not  have  offended  against  any  law.  If  he  has  merely 
asserted  his  disbelief  in  all  the  popular  notions  of  Christianity, 
without  attempting,  by  impious  and  obscene  remarks,  to  wound 
the  feelings  of  the  whole  Christian  community,  he  will  not  have 
committed  an  offence  of  which  this  court  can  take  notice. 
But  you  are  to  consider,  that  the  people  of  this  commonwealth 
believe  in  the  existence  of  a  Supreme  Being,  in  Jesus  Christ, 
as  the  Saviour  of  the  world,  and  in  the  Holy  Spirit  as  the 
sanctifier  and  comforter  of  his  people.  In  connection  with 
fieiith  in  these  articles,  they  believe,  generally,  in  a  future  state 
of  rewards  and  punishments,  in  the  immortality  of  the  soul,  in 
a  righteous  final  judgment,  and  in  the  essential  relation  between 
present  virtue  and  future  happiness.  Great  shades  of  differ- 
ence undoubtedly  exist  in  the  opinions  of  the  various  Christian 
sects  on  these  subjects. 

In  a  court  of  justice,  it  is  our  duty  to  take  notice  of  the 
existence  in  our  commonwealth  of  this  diversity  of  belief  and 
sentiment.      It  is  of  no  consequence,  at  this  time,  to  what 

^  26  Howell's  State  Trials,  654. 
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denomination  you  or  I  belong.  As  for  myself,  I  freely  aTOW, 
that  I  am  attached  to  the  free  institutions  of  my  country,  and 
bound  to  give  to  them  all  the  support  which  they. can  derive 
from  my  feeble  hands.  But  we  are  to  execute  the  laws,  as 
they  are,  according  to  their  letter  and  spirit.  The  law  regards 
the  great  multitude  of  religious  sects,  as  standing  on  equal 
ground,  and  as  having  equal  rights ;  and  that  no  one  has  claim 
to  preeminence  over  the  others.  No  person  may  treat  them 
with  contumely  and  reproach.  None  may  insuh  their  religious 
feelings  with  indecent  language.  And  none  may  disturb  them 
in  the  performance  of  their  religious  rights.  I  know  that  there 
are  some  coarse  minds,  who  think  that  there  is  no  practical 
liberty  where  they  have  not  the  right  freely  to  do  wrong.  But 
if,  under  the  color  of  a  rare  liberty,  an  Atheist,  or  other  impious 
person  might  insult  Christians  with  impunity,  the  law  would 
deny  to  their  religion  the  protection  which  is  stipulated  in  its 
favor  by  the  constitution. 

If  the  object  of  the  defendant  was  to  correct  prevailing 
errors,  you  have  a  specimen  of  his  style  both  of  reasoning  and 
illustration,  in  the  first  article,  which  is  set  forth  in  the  indict- 
ment, and  which  the  learned  counsel,  on  both  sides,  have,  from 
respect  to  modesty,  omitted  to  repeat.  It  is  one  of  those 
impure  passages  which  deform  the  writings  of  Voltaire,  bad 
enough  in  the  original,  still  worse  in  the  translation.  It  is  a  pity 
that  the  translator  could  not  have  selected  from  the  writings  of 
that  illustrious  genius,  something  friendly  to  virtue  and  literature, 
of  which  there  is  abundance,  and  that  his  vitiated  taste  should 
have  fallen  upon  a  passage  which  equally  offends  against  mod- 
esty and  religion.  You  will  perceive  that  it  refers  to  that 
article  of  belief  among  all  Christians,  with  but  few  exceptions, 
that  the  conception  of  the  blessed  Saviour  was  miraculous,  and 
not  according  to  the  course  of  nature.  If  he  had  meant  to  say 
that  Jesus  Christ  was  a  mere  man  like  ourselves,  and  that 
Joseph  was  his  father,  could  he  not  have  found  language  to 
express  the  sentiment  with  decency,  without  a  disgusting  ref- 
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erence  to  those  parts  of  the  human  frame  which  nature  has 
taken  so  much  care  to  conceaI>  which  even  savages  cover  with 
the  veil  of  natural  modesty,  and  of  which  among  the  civilized 
it  is  always  deemed  indecent  to  speak  ?  Had  the  writer  been 
speaking  in  this  passage  of  a  common  man^  his  language  would 
have  wounded  the  ear  of  purity.  But  he  was  speaking  of  him, 
whom  so  large  a  portion  of  the  Christian  church  worship  as 
one  of  the  trinity  of  persons  composing  the  Godhead,  and 
whom  all  Christians  reverence  as  the  Saviour  of  the  world ; 
who  was  raised  from  the  dead  by  the  power  of  God,  who  now 
sitteth  at  the  right  hand  of  God,  whence  he  will  come  to  judge 
both  the  quick  and  the  dead.  It  is  for  you  to  decide  whether 
his  language  was  fitting  —  whether  it  is  not  both  obscene  and 
impious. 

One  other  article  in  the  indictment  remains  for  your  consid- 
eration ;  and  it  will  be  for  you  to  judge,  whether  the  writer 
could  have  risen  higher  in  the  scale  of  impiety.  It  is  that  in 
which  he  speaks  of  prayer.  It  will  be  difficult,  I  think,  to 
decide  from  reading  the  piece,  whether  it  was  the  object  of  the 
writer  to  cast  most  ridicule  upon  the  prayers  of  pious  men,  or 
upon  God,  the  object  of  all  prayer.  But  how  perfectly  harm- 
less are  wit  and  ridicule  on  such  subjects!  Prayer  is  the 
breath  not  of  Christians  only,  but  of  the  devout  of  all  religions. 
It  seems  to  be,  from  its  universality,  the  voice  of  nature  ascend- 
ing from  all  intelligent  beings  to  their  common  Creator.  But 
the  writer  of  this  piece  presumes,  most  irreverently,  to  call  the 
Supreme  Being,  with  a  sneer,  the  Old  Gentleman,  and  to  com- 
pare him  with  a  mortal  man  ;  to  make  him  a  subject  of  pity, 
assailed  from  all  quarters,  by  day  and  by  night,  with  contradic- 
tory petitions,  which  he  can  neither  recollect  nor  grant.  He 
represents  him  as  obliged  to  keep  a  set  of  books  and  clerks,  to 
record  the  various  petitions,  but  unable  to  dictate  to  them  what 
petitions  to  record.  Thus  he  presumes  to  represent  him,  who 
pervades  all  things  by  his  virtue,  and  governs  all  things  by  his 
providence,  as  such  a  weak,  imperfect,  and  perplexed  being  as 
ourselves. 
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If  yoa  believe  that  the  defendant  has  published  these  things 
in  his  newspaper,  unwittingly,  not  knowing  the  force  of  words, 
and  devoid  of  an  evil  intent,  —  he  will  be  entitled  to  your 
verdict  of  acquittal.  But  if  you  believe  that  he,  well  knowing 
the  force  of  words,  and  intending  to  propagate  the  gloomy  doc- 
trines of  Atheism,  has,  by  this  publication,  blasphemed  the 
holy  name  of  God,  and  denied  him  —  that  he  has  reproached 
Jesus  Christ,  by  representing  his  history  as  a  fable,  and  his  mir- 
acles as  the  tricks  of  an  imposter  —  and  that  he  has  contume- 
liously  reproached  the  Holy  Scriptures  —  thus  endeavoring,  in 
his  malignity,  to  disseminate  his  impious  sentiments  among  the 
poor  and  ignorant,  and  to  deprive  them  of  the  faith  and  hopes 
of  religion,  the  sole  consolation  of  the  miserable,  both  in  life 
and  death,  —  you  must  find  him  guilty.  Judge  his  cause  with 
charity,  but  let  your  verdict  be  the  voice  of  wisdom  and  truth. 

The  jury  found  the  defendant  guilty.^ 


JUNE    TERM,   1834. 
Commonwealth  v.  William  Boott. 

Upon  the  trial  of  an  indictment  for  carrying  a  challenge  to  a  dael,  the  con- 
fessions and  statements  of  the  principal,  tending  to  establish  his  guilt, 
made  in  the  absence  of  the  second,  were  held  to  be  admissible. 

Upon  the  trial  of  an  indictment  for  '*  giving,  sending,  and  delivering  a  chal- 
lenge "  to  a  dael  as  a  second,  evidence  of  a  custom  for  a  second  to  de- 
liver a  challenge  was  held  to  be  inadmissible. 

Upon  the  trial  of  an  indictment  for  carrying  a  challenge  to  a  duel  as  a 
second,  evidence  to  show  that  the  defendant  was  a  friend  to  the  principal 
in  a  previous  difficalty  with  another  person,  was  held  to  be  inadmissible. 

'  Upon  the  trial  of  an  appeal  in  this  case  in  the  supreme  court,  before  Put- 
nam, J.,  at  the  May  term,  1834,  the  jury  did  not  agree,  standing  eleven  for  con- 
viction and  one  for  acquittal.  The  defendant  was  again  tried  at  the  November 
term  before  Wilde,  J.,  and  convicted.  The  opinion  of  the  full  court,  denying  a 
motion  for  a  new  trial,  is  given  in  20  Pick.  206.  Morton,  J.  delivered  a  dis- 
senting opinion.  The  defendant  then  suffered  imprisonment  for  sixty  days  in 
the  common  jail. 
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Where,  upon  the  trial  of  an  indictment  for  carrying  a  challenge  to  a  dnel, 
in  the  county  of  SafTolk,  fought  in  Rhode  Island,  it  did  not  appear  that 
there  had  heen  any  trial  for  the  offence  in  Rhode  Island,  nor  what  were 
the  laws  of  that  state  in  regard  to  the  offence  ;  it  was  Jield,  that,  for  the 
purposes  of  the  trial,  Rhode  Island  was  a  foreign  state,  and  that  sending 
the  challenge  was,  in  itself,  a  substantive  offence  under  the  statute. 

The  indictment  in  this  case  was  founded  upon  the  act  of  1804, 
c.  123y  Rev.  St.  c.  125,  s.  7,  and  charged  that  Robert  C.  Hooper, 
on  the  29th  day  of  January,  1834,  at  Boston,  did  unlawfully  and 
maliciously  by  a  written  message,  provoke,  excite,  and  challenge 
one  Joseph  S.  Jones  to  fight  a  duel  with  him  said  Hooper,  with 
dangerous  weapons,  to  wit,  with  pistols,  —  no  duel  being  or 
having  been  fought  thereon  within  said  commonwealth  of  Mas- 
sachusetts ;  and  that  the  said  William  Boott,  on  &c.  at  &c. 
did  become,  and  then  and  there  voluntarily  and  knowingly, 
was  a  second,  agent  and  abettor  of  him  the  said  Hooper,  in  the 
giving,  sending,  and  delivering  of  the  challenge  and  message 
aforesaid  from  the  said  Hooper  to  the  said  Jones,  against  the 
peace  &c,  and  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided.  No  question  was  made,  whether  the  de- 
fendant could  be  tried  as  a  second,  in  sending  a  challenge,  be- 
fore the  conviction  of  the  principal. 

Rev.  E.  S.  Ganneity  a  witness  called  for  the  government,  testi- 
fied as  follows:  — I  am  acquainted  with  Mr.  Hooper ;  saw  a 
portion  of  the  correspondence ;  I  heard  him  read  some  papers 
signed  by  himself,  and  some  which  were  signed  I  cannot  say 
whether  by  Mr.  Jones  or  Captain  McNeil ;  he  did  not  read 
the  signatures,  they  related  to  the  difEiculty  which  had  taken 
place,  not  to  a  duel.  He  stated  that  a  duel  took  place  in  con- 
sequence between  himself  and  Mr.  Jones.  I  never  knew  who 
were  seconds  except  from  public  rumor ;  I  never  conversed 
with  Mr.  Boott ;  I  had  but  one  conversation  with  Mr.  Hooper. 
Crosi-'txeanined.  —  I  could  not  identify  the  papers  he  read  ;  be- 
cause I  had  seen  some  of  them  before,  in  others'  hands,  and  I 
think  it  would  be  dilfiicult  for  me  to  say  which  he  read  to  me. 
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(Some  papers  were  shown  to  the  witness  by  the  counsel  for  the 
defendant,  and  one  letter  was  identified.)  Mr.  Boott  was  not 
present  at  that  interview.  I  saw  none  of  the  correspondence  in 
other  hands.  Mr.  Hooper  read  me  but  a  part.  I  saw  no 
original  letter,  and  I  have  no  recollection  of  seeing  any  copy  of 
a  letter  signed  by  Mr.  Jones.  I  cannot  swear  that  I  saw  any 
letter  addressed  to  Mr.  Jones. 

Joseph  H.  Buckingham,  I  do  not  know  that  I  know  Mr. 
Robert  C.  Hooper ;  I  have  had  two  conversations  with  a  gen- 
tleman whom  I  supposed  to  be  Mr.  Hooper ;  the  first  conversa- 
tion was  in  a  barber's  shop,  and  we  adjourned  into  my  office ; 
I  am  junior  editor  of  the  Courier.  The  conversation  related  to 
a  duel. 

Quotum.    Did  Mr.  Hooper  say  he  had  fought  a  duel  ? 

Objected  to  by  the  counsel  for  the  defendant.  Mr.  Boott  is  not 
to  be  tried  or  convicted  by  the  declarations  of  Mr.  Hooper  or 
any  third  party,  when  he  (Mr.  Boott)  is  not  present. 

2%e  county  attorney,  in  reply,  cited  Stark,  on  Ev.  51  —  de- 
clarations of  parties  privy  to  the  act  are  evidence  —  it  is  declara- 
tions of  strangers  only  that  are  excluded.  Also  2  vol.  4, 
article  Admissions. 

By  the  counsel  for  the  defendant.  So  far  from  Mr.  Boott  be- 
ing party  or  privy  to  Mr.  Hooper's  statements,  the  testimony 
which  Mr.  Buckingham  is  apparently  about  to  make  is  a  com- 
plete surprise.  The  case  cited  of  a  sheriiT  and  deputy  is  not 
analogous;  a  sheriff  is  bound  by  the  acts  of  his  deputy ;  but  is 
the  deputy  bound  by  the  acts  of  the  sheriff  forever  ?  A  record 
binds  the  parties  to  that  record,  but  it  cannot  afiect  third  par- 
ties who  have  no  control  over  or  participation  in  the  formation 
of  that  record.  The  privity  of  the  principal  and  second,  if  there 
ever  was  any,  ceases  at  the  conclusion  of  the  duel.  (2  Russ. 
on  Crimes,  1823.)  Declarations  of  one  party  after  an  event, 
are  not  evidence  against  another  party  concerned,  except  in 
cases  of  conspiracy.     (3  Stark,  on  Ev.  1304.) 

Thacher,  J.     As  the  jury  must  be  satisfied  that  a  challenge 
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was  sent  by  Robert  C.  Hooper,  any  evidence  tending  to  prove 
fais  gailt  is  admissible,  although  he  is  not  upon  trial.  Even  if 
Robert  C.  Hooper  had  been  tried  and  convicted  of  the  princi'- 
pal  offence,  in  which  case  the  record  of  his  conviction  would  be 
admissible  evrdence  of  that  fact,  upon  this  trial ;  it  would  yet 
be  competent  f<M'the  defendant  to  contest  the  fact  of  the  guilt 
of  the  principal,  and  to  offer  evidence  to  prove  his  innocence. 

Mr.  Buckingham  recalled.  I  left  the  barber's  shop  first, 
and  he  followed  to  my  counting  roonu  The  gentleman  in  the 
«hop  came  and  handed  me  a  paper  which  he  wished  me  to 
read  ;  I  read  it,  put  it  into  my  pocket,  and  told  him  I  would  be  in 
my  office  all  the  forenoon.  He  followed  roe  to  my  office.  The 
paper  related  to  a  duel,  and  I  advised  htm  to  drop  the  matter ; 
I  presume  he  wished  to  have  the  paper  published ;  it  had  no 
signature  ;  he  did  not  say  who  was  the  challenger.  He  said  the 
duel  was  fought  with  a  Mr.  Jones.  I  do  not  remember 
whether  the  paper  said  that  Mr.  Jones  was  the  person  with 
whom  he  fought.  I  should  not  know  the  paper  again.  I  saw 
it  was  a  very  improper  one  to  publish  and  handed  it  back  to 
him.     I  do  not  know  Mr.  Boott. 

Cross-examined,  The  paper  was  not  a  correspondence  ;  it 
was  a  statement  of  the  facts  which  led  to  the  duel.  The  duel 
he  said  was  fought  in  Rhode  Island. 

WUliatn  G.  McNeil.  I  know  Robert  C.  Hooper ;  never  had 
any  conversation  with  him  about  a  duel  fought  in  Rhode  Island  ; 
I  was  not  present  at  the  duel ;  I  do  not  personally  know  that 
Mr.  Hooper  challenged  Mr.  Jones ;  I  do  not  recollect  to  have 
seen  any  correspondence  between  Mr.  Jones  and  Mr.  Hooper. 
1  do  not  know  who  were  the  seconds,  except  from  rumor ;  I 
have  never  had  any  conversation  with  Mr.  Boott  about  any 
duel,  nor  about  the  challenge  ;  I  don't  know  that  Mr.  Boott  was 
agent,  second,  or  abettor  in  sending  a  challenge  to  Mr.  Hooper. 

Gen,  H,  A.  S.  Dearborn,  I  had  a  conversation  with  Mr. 
Hooper  previous  to  the  duel,  and  I  understood  from  the  con- 
versation that  he  had  challenged  Mr  Jones  ;   I  don't  know  that  I 
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ever  spoke  to  Mr.  Boott,  until  after  the  duel  took  place ;  I  saw 
him  once  after  the  duel,  and  that  was  accidentally  in  the  street ; 
he  then  gave  no  information  that  he  had  been  second,  or  carried 
the  challenge,  or  had  taken  any  steps  in  sending  the  challenge. 

Question.  Is  it  not  usual  that  the  person  who  acts  as 
second,  carries  the  challenge  ?    [This  question  was  objected  to.] 

Teacher,  J.  Whatever  is  usual  on  such  occasions,  it  might 
so  happen,  that,  in  this  instance,  if  any  challenge  was  given,  it 
was  not  in  writing,  and  that  it  had  been  carried  by  some  one 
else.  Whatever  the  defendant  has  done,  whether  within  the 
county  of  Suffolk,  or  elsewhere,  may  be  proved,  but  it  will  be 
necessary  to  prove  some  act  done  within  that  county,  in  order  to 
bring  the  offence  within  the  jurisdiction  of  the  court.  If  the  chal- 
lenge was  written  within  the  county,  and  sent  out  of  it,  or  if  it  was 
written  out  of  the  county,  and  sent  into  it,  it  will  be  sufficient 
to  sustain  the  jurisdiction  of  the  offence.  Crimes  are  in  their 
nature  local,  and  if  not  proved  to  have  been  committed  within 
the  county  where  they  are  laid,  the  party  accused  is  entitled  to  a 
verdict  of  acquittal.  Where  a  misdemeanor  consists  of  distinct 
facts,  the  whole  can  be  tried  in  the  county  wherein  any  distinct 
part  can  be  proved  to  have  been  done.  It  was  said  by  Abbot, 
Ch.  J.,  in  pronouncing  an  opinion  on  this  point,  in  the  case  of 
Rex  V.  Sir  Francis  Burdeii,  (4  Barn.  &  Aid.  180,)  "  I  am 
clearly  of  opinion,  that  if  any  such  part  of  an  entire  misde- 
meanor be  proved  to  have  been  done  in  the  county  in  which 
the  indictment  is  preferred,  there  is  enough  to  satisfy  the  local- 
ity of  trial."  In  this  case  the  charge  against  the  defendant  is 
for  acting  as  second  in  the  giving,  sending,  and  delivering  the 
challenge  to  Hooper.  He  is  not  on  trial  for  acting  as  a  second 
in  fighting  the  duel.  That  act,  having  been  done  without  the 
commonwealth,  was  not  an  offence  against  the  law  of  this  com- 
monwealth. It  ought  to  be  shown  that  the  defendant  advised, 
dictated,  wrote,  or  carried  the  challenge,  or  that  he  arranged 
the  preliminaries  of  the  meeting,  which  afterwards  took  place  in 
Rhode  Island,  or  that  be  procured  the  pistols,  or  did  some 
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Other  act  within  this  county,  from  which  the  charge  in  the  in- 
dictment could  be  fairly  inferred ;  otherwise  he  must  be  acquit- 
ted.    I  cannot  therefore  permit  the  question  to  be  answered. 

Witness.  I  never  saw  Mr.  Boott  and  Mr.  Hooper  together 
in  my  life. 

Cross^xanUned.  Mr.  Hooper  was  at  my  house,  when  he  told 
me  he  had  challenged  Mr.  Jones ;  it  was  one  or  two  days  be- 
fore the  duel  took  place  ;  my  house  is  in  Roxbury. 

Dr,  H,  G.  jR.  Dearborn.  I  know  Mr.  Hooper ;  I  understood 
from  him  that  he  had  challenged  Mr.  Jones ;  I  don't  know  who 
carried  the  challenge ;  don't  know  whether  it  was  in  writing ; 
I  was  not  present  when  the  battle  was  fought ;  I  went  to  Rhode 
Island  about  the  time  ;  I  did  not  go  in  company  with  any  of  the 
parties ;  I  returned  with  Mr.  Boott  and  Mr.  Hooper ;  I  joined 
them  at  the  Half-way  House  in  Walpole  ;  I  believe  they  arrived 
there  first ;  I  had  no  one  with  me  from  Rhode  Island  to  that 
house  but  the  driver ;  and  thence  to  Boston  with  Mr.  Boott, 
Mr.  Hooper  and  the  driver  in  a  four-wheeled  carriage ;  we  took 
supper  at  the  Half-way  House,  it  being  after  dark ;  they  stated 
there  had  been  an  exchange  of  shots ;  I  remember  nothing  re- 
specting loading  the  pistols  ;  I  don't  recollect  that  it  was  said  in 
Boott's  presence  who  fired  first,  or  who  gave  the  word  of  com- 
mand ;  I  do  not  know  who  came  with  Mr.  Hooper  to  that 
house,  as  1  did  not  see  them  get  out ;  Mr.  Boott  got  into  the 
carriage  with  Mr.  Hooper  in  town  to  go  out.  I  knew  some- 
tliing  of  the  quarrel,  but  I  had  no  conversation  with  Mr.  Boott 
about  it ;  I  once  saw  them  together  before  the  duel,  there 
was  some  conversation  about  the  duel ;  he  communicated  no 
answer  then  from  Mr.  Jones  ;  I  do  not  know  who  carried  the 
message  to  Mr.  Jones ;  1  don't  remember  that  Mr.  Boott  ever 
said  anything  about  carrying  the  challenge,  or  about  the  manner 
of  fighting ;  I  conversed  with  Mr.  Boott,  and  he  told  me  that  he 
thought  it  was  probable  a  duel  would  take  place ;  I  can't  swear 
that  Mr.  Boott  acted  as  the  agent  or  friend  of  Mr.  Hooper. 
When  I  met  him  in  the  street  I  thought  he  was  then  acting  as 
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the  friend  of  Mr.  Hooper,  but  I  cannot  say  upon  what  that  in- 
ference was  founded ;  I  can  with  great  difficulty  distinguish  be- 
tween general  rumors  and  what  I  then  heard  ;  1  perhaps  in- 
ferred it  from  seeing  them  tc^etfaer,  and  saw  them  leave  the 
city  together.  I  saw  them  also  on  the  road ;  I  could  not  state 
the  conversation  in  the  street  or  on  the  road ;  I  was  not  con- 
suited  as  to  the  propriety  of  any  of  their  acts ;  heard  nothing 
about  who  carried  the  challenge ;  I  know  of  no  other  person 
who  acted  as  Mr.  Hooper's  friend. 

Croi^-examined,  Mr.  Hooper  and  Mr.  Boott  did  not  get  into 
the  carriage  together  in  Boston,  but  in  Rozbury ;  I  heard  no 
conversation  on  the  road  before  the  duel ;  I  referred  to  the 
conversation  after  the  duel ;  I  did  not  accompany  them  at  all  to 
Providence ;  I  went  to  Providence  with  a  letter  to  Mr.  Boott ; 
I  don't  know  what  the  letter  was ;  I  did  not  receive  it  from  Mr, 
Jones  ;  I  met  them  at  the  Half-way  House  accidentally,  and  not 
by  concert ;  I  never  heard  Mr.  Boott  say  that  he  carried  the 
challenge  to  Mr.  Jones ;  I  don't  know  how  long  it  was  before 
the  duel  that  I  saw  Messrs.  Boott  and  Hooper  in  the  street  to- 
gether. I  do  not  know  that  the  challenge  was  in  writing ;  I  left 
Providence  two  or  three  hours  after  I  arrived  there  to  come 
home,  and  did  not  see  these  gentlemen  on  the  road  until  I 
found  them  at  the  Half-way  House.  It  was  said  that  the  ex- 
change of  shot  took  place  in  Rhode  Island ;  I  have  had  a  great 
deal  of  conversation  out  of  doors  about  this  matter ;  I  cannot, 
therefore,  separate  that  easily  from  conversations  I  have  had 
with  any  particular  individual.  The  parties  started  from  my 
father's  house  ;  it  was  not  expected  that  I  should  follow ;  I  was 
not  the  medical  friend  of  either  party ;  Mr.  Lyman  handed  me 
the  letter ;  I  found  Mr.  Boott  at  the  hotel ;  I  was  with  him  five 
minutes  ;  did  not  see  Mr.  Hooper ;  I  did  not  see  Mr.  Boott  in 
any  other  part  of  Rhode  Island.  I  did'  not  leave  Roxbury  until 
the  second  day  after  they  left ;  I  did  not  know  where  they  would 
fight ;  I  supposed  they  would  fight.  I  did  not  know  that  they 
had  pistols  at  my  father's  house.     I  don't  think  that  Mr.  Boott 
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provided  Mr.  Hooper  with  pistols ;  I  donH  know  whether  they  had 
pistols^  powder  and  ball.  Jones  lived  at  the  Tremont  House.  I 
do  not  know  who  his  second  was  except  from  rumor. 

Daniel  Parlcman.  I  do  not  know  that  Jones  and  Hooper 
fought  a  duel.  Never  had  any  conversation  with  Mr.  Boott. 
Had  a  process  against  Hooper  and  Jones ;  know  nothing 
which  implicates  Mr.  Boott. 

Captain  WiUiam  A,  Howard.  Mr.  Hooper  admitted  to  me 
that  he  had  fought  a  duel  with  Mr.  Jone& ;  I  know  nothing 
about  Mr.  Boott.  I  saw  the  challenge ;  it  was  written  and 
signed  by  Mr.  Hooper;  I  saw  Mr.  Boott  and  Mr.  Hooper 
tc^ther  about  this  time.  Have  no  recollection  of  any  conveiv 
sation  between  them  about  Mr.  Jones ;  I  know  nothing  which 
Mr.  Boott  has  said  or  done,  which  leads  me  to  believe  him  to 
have  been  a  second ;  I  think  that  Mr.  Boott's  name  was  not  in 
the  challenge ;  I  don't  know  who  went  on  the  ground  with  Mr. 
Hooper. 

Question.  Was  Mr.  Boott  the  friend  of  Mr.  Hooper  in  a  pre- 
vious difficulty  with  Captain  McNeil  ? 

(This  question  was  objected  to  and  ruled  out.] 

The  challenge  was  in  Mr.  Hooper's  possession,  when  I  saw  it ; 
I  don't  know  that  it  was  ever  sent.  I  don't  recollect  that  Mr. 
Hooper  ever  said  that  that  challenge  was  sent.  No  other  per- 
son was  then  present ;  I  saw  Mr.  Hooper  and  Mr.  Boott  to- 
gether soon  after,  but  I  do  not  know  that  Mr.  Boott  ever  saw 
that  letter.  The  letter  demanded  an  apology  or  the  satisfaction 
due  to  a  gentleman.  I  saw  this  letter  at  Mr.  Hooper's  room  in 
the  Tremont  House.  Mr.  Hooper  and  Mr.  Jones  both  resided 
at  the  Tremont  House. 

Cross-exnndned.  There  was  nothing  said  provoking  in  that 
letter,  and  nothing  about  the  weapons. 

[The  question  of  custom  on  such  occasions  was  again  asked 
and  objected  to^  and  again  ruled  out.] 

Henry  W.  Sargent.  I  had  some  conversation  with  Mr. 
Hooper  previous  to  the  duel.     I  knew  from  him   that  he  and 
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Jones  were  about  to  fight.  I  know  nothing  from  Mr.  Boott  I 
did  not  see  Mr.  Boott  from  the  Monday  previous  to  the  duel, 
which  was  on  Friday,  until  day  before  yesterday. 

Thomas  K.  Davis.  I  know  Mr.  William  Boott  and  Mr. 
Jones  ;  I  know  nothing  of  this  business,  except  what  I  know  as 
professional  adviser  of  Mr.  Jones,  and  my  interview  with  Mr. 
Boott  was  in  consequence  of  this  relation  which  I  bore  towards 
Mr.  Jones.  Mr.  Boott  was  no  client  of  mine ;  I  went  to  see 
him  a  week  or  ten  days  after  the  duel,  having  heard  that  Mr. 
Hooper  had  been  very  imprudent  in  his  statements,  and  asked 
him  to  advise  Mr.  Hooper  to  be  more  prudent,  as  both  were 
under  heavy  bonds  to  keep  the  peace.  Mr.  Boott  concurred 
with  me  in  opinion.  We  then  went  into  general  conversation 
upon  the  events  of  the  duel.  I  remember  he  said  a  duel  had 
been  fought  in  Rhode  Island.  I  understood  from  him  that  he 
was  second  to  Hooper,  and  Gibbs  second  to  Jones ;  that  the 
weapons  were  pistols,  and  that  both  parties  fired.  I  do  not  re- 
member that  he  said  who  were  on  the  ground.  He  said  no- 
thing about  the  challenge.  He  said  nothing  about  the  previous 
arrangements.  I  think  he  said  the  word  was  given  by  Mr. 
Gibbs  ;  I  never  saw  the  challenge.  I  do  not  know  who  gave 
the  challenge  to  Mr.  Jones. 

Charles  P.  Curtis,  for  the  defendant  contended, 

1.  That  a  duel  was  actually  fought,  and  that  the  offence  of 
Mr.  Boott,  if  anything,  was  a  greater  one  than  that  charged.  On 
the  subject  of  the  merger  of  offences,  he  cited  Com.  v.  Etngs- 
bury,  (5  Mass.  108.)  The  old  act  of  1784  against  duelling, 
did  not  contain  the  same  provisions  as  the  statute  1804. 

2.  Neither  of  the  acts  has  in  it  the  phrase,  '^  and  no  duel  be 
fought  thereon  in  the  commonwealth  of  Massachusetts."  The 
government  assumes  to  prove  that  no  duel  was  fought  in  Massa- 
chusetts, but  that  there  was  one  fought  in  Rhode  Island.  As 
to  the  necessity  of  the  government  proving  their  n^;ative  aver- 
ments, he  cited  2  Russ.  on  Crimes,  769,  (5th  ed.)* 

'  Vide  Dhited  States  v.  Hayward,  (2  Gal.  485)  ;  8  Am.  Jurist,  233. 
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Parker  J  for  the  commonwealth. 

Thacher,  J.     Whether  we  regard  the  interest  excited  at  the 
time,  or  the  effect  upon  the  parties  under  the  law,  it  ia  a  very 
important  case  as  it  regards  the  law  of  the  land.     It  is  un- 
doubtedly an  offence  to  carry  a  challenge.     Still  you  must  look 
into  the  evidence  without  favor  or  affection  ;   there  is  no  evi- 
dence introduced  for  the  defendant,  and  he  rests  solely  on  the 
defects  of  evidence  in  the  government.     You  must  forget  all 
that  is  said  out  of  doors,  and  confine  yourselves  to  the  evidence 
before  you.     The  indictment  in  the  first  place  charges  Robert 
C.  Hooper  with  having  committed  the  offence  of  sending  a 
challenge  in  this  county,  and  secondly,  it  charges  the  defendant 
as  aiding  and  abetting  him  in  that  act.      You   must  take   no 
notice  of  offences  in  another  county,  or  in  another  state.     Both 
may  be  guilty,  or  Hooper  may  be  guilty,  and  the  defendant  in- 
nocent.    Are  you  satisfied  that  Hooper  wrote  such  a  challenge 
and  caused  it  to  be  sent  ?     Both  Hooper  and  Jones  lived  in  the 
same  house,  and  in  that  house  Hooper  had  in  his  possession  a 
written  challenge  directed  to  Mr.  Jones ;   and  soon  after  the 
parties  meet  and  exchange  shots.     You  must  first  inquire  if  the 
offence  of  sending  the  challenge  in   this  commonwealth  is 
merged  in  the  offence  of  fighting  the  duel  in  another  state. 
But  I  consider  the  sending  a  challenge  to  fight,  is  a  substan- 
tive offence,  whether  the  duel  is  to  be  fought  here  or  elsewhere. 
We  know  not  whether  fighting  a  duel  in  Rhode  Island  is  an 
offence,  probably  it  is  ;    but  it  does  not  appear  that  the  parties 
have  been  charged  with  the  offence  in  Rhode  Island.     If  they 
had  been  tried  there,  then  the  question  would  have  become  one 
of  more  consequence.     They  then  would  appear  to  have  been 
tried  as  well  for  the  act  as  for  the  preliminaries.     To  allow  this 
objection  to  prevail,  would  be  to  instruct  our  citizens  how  to 
evade  the  laws.    Satisfy  yourselves,  then,  whether  Hooper  gave 
a  challenge  in  this  county ;   if  he  did,  then  so  much  of  the  in- 
dictment is  proved. 

But  the  defendant  is  charged  not  for  Hooper's  act,  but  for 
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his  owa*  Are  you,  from  the  evidence,  saiisfied  that  the  defend- 
ant in  this  county,  acted  as  second  and  aid  to  Hooper  ?  Was 
be  seen  ia  company  with  Hooper  dictating,  advisiog  or  carrying 
tikd  cbattenge  ?  Did  he  adjust  the  preliminaries,  or  procure  the 
pislofe  ?  I  cannot  find  one  of  these  things  proved.  Dr.  Dear- 
born says  he  saw  them  once  together  in  the  street.  But  they 
sliaurted  together  from  General  Dearborn's  in  Roxbury,  and  they 
were  together  in  Providence  ;  but  you  are  to  say  if  he  did  any- 
thing in  this  county.  If  you  find  him  guilty,  you  will  say  that 
his  agency  commenced  in  a  material  respect  in  this  county.  It 
is  a  question  of  &ct  for  you  to  settle ;  if  you  have  doubts  as  to 
any  of  the  points  which  must  be  proved  to  constitute  the  ofience, 
they  must  operate  in  his  favor,  and  then  you  must  acquit  him, 
otherwise  you  must  find  him  guilty. 

The  jury  returned  a  verdict  of  not  guilty. 


AUGUST    TERM,    1834. 

Commonwealth  v.  Robert  C.  Hooper. 

In  the  trial  of  an  indiotment  for  sending  a  challenge  to  a  duel,  it  waa  held  to 
be  sufficient  for  the  government  to  prove  that  a  written  challenge  had  been 
sent,  without  producing  the  challenge. 

In  such  case  the  government  is  not  to  be  presumed  to  have  the  original 
challenge  in  its  possession. 

Upon  the  trial  of  an  indictment,  under  the  act  of  1804,  c.  123,  for  sending  a 
challenge  to  a  duel  fought  in  Rhode  Island,  proof  of  an  averment  that  the 
duel  was  not  fought  in  the  commonwealth,  was  held  to  be  unnecessary. 

The  indictment  in  this  case,  which  was  returned  at  the 
February  term,  1834,  was  founded  upon  the  act  of  1804, 
c.  123,  and  contained  but  one  count,  in  which  the  offence  was 
described  as  follows :  '^  The  jurors  for  the  commonwealth  of 
Massachusetts  on  their  oath  present,  that  Robert  C.  Hooper,  of 
Boston  aforesaid,  merchant,  on  the  29th  day  of  January,  A.  D. 
1834,  at  Boston  aforesaid,  with  force  and  arms,  being  a  person 
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of  a  malicious  and  revengeful  disposition,  and  intending  and 
designing  one  Joseph  S.  Jones,  wilfully  and  maliciously,  and  of 
his  malice  aforethought  to  kill  and  murder,  did  unlawfully  and 
maliciously  by  written  message,  provoke,  excite,  and  challenge 
him  the  said  Jones  to  fight  a  duel  with  him  said  Hooper,  with 
dangerous  weapons,  to  wit,  with  pistols ;  and  that  he,  the  said 
Robert  C.  Hooper,  a  certain  challenge,  in  the  name  of  him  the 
said  Hooper,  and  in  the  form  of  a  written  message  to  him  the 
said  Jones  directed,  exciting  and  provoking  him  the  said 
Jones  to  fight  a  duel  with  the  said  Hooper,  did  then  and  there 
wilfully  and  maliciously  write,  and  direct  and  cause  to  be  writ- 
ten and  directed,  which  said  challenge  and  written  message 
was  then  and  there  concealed  and  destroyed  by  the  said  Robert 
C.  Hooper,  or  some  other  person,  to  the  jurors  aforesaid  un- 
known, so  that  they  cannot  set  forth  the  tenor  or  the  substance 
thereof,  and  that  he  the  said  Robert  C.  Hooper,  the  said  written 
message  did  then  and  there  wilfully  and  maliciously  send  and 
deliver,  and  cause  and  procure  to  be  sent  and  delivered  to  said 
Jones,  no  duel  being  or  having  been  fought  thereon  within  said 
commonwealth  of  Massachusetts,  against  the  peace  of  said  com- 
monwealth, and  contrary  to  the  form  of  the  statute  in  such 
cases  made  and  provided." 

Captain  W.  A.  Hotvard,  a  witness  for  the  government,  testi- 
fied that  he  was  in  the  defendant's  room  at  the  Tremont  House, 
and  the  defendant  showed  him  a  letter,  which  he  had  written  to 
be  sent  to  Jones ;  the  witness  saw  at  the  same  time  several 
other  letters,  but  only  one  addressed  to  Jones  ;  —  this  was  a 
call  on  Jones  for  an  apology  for  an  insult  offered  by  him  to  the 
defendant  on  a  former  occasion ;  the  witness  advised  the  de- 
fendant to  alter  some  of  the  expressions  which  he  thought  too 
severe,  and  the  defendant  did  so ;  the  witness  did  not  know 
that  the  defendant  had  sent  a  challenge  to  Jones,  and  had  not 
heard  the  defendant  say  that  he  had  done  so.  On  being  asked  if 
he  did  not  testify,  on  the  trial  of  William  Boott,  that  he  had  seen 
a  written  challenge  from  Hooper  to  Mr.  Jones,  he  said  he  might 

51 
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have  said  so,  but  he  had  confounded  the  correspondence  be- 
tween the  defendant  and  Captain  McNeil  with  that  between 
the  defendant  and  Mr.  Jones.  On  cross-examination,  he  recog- 
nized the  paper  which  the  defendant  had  shown  him,  on  which 
was  written  the  letter  to  Jones,  which  was  afterwards  cancelled, 
and  underneath  it  the  original  draft  of  the  letter  which  was  sub- 
sequently sent.     The  letter  was  in  these  words  : 

"  Tremont  House,  Tuesday  morning, 
'^  Having  terminated  my  affair  with  Captain  McNeil,  I  now 
offer  you  an  opportunity  of  apologizing  to  me  for  your  expres- 
sions and  conduct  on  Saturday  evening." 

It  was  subscribed  by  the  defendant  and  addressed  to  Mr.  Jones. 

Henry  W.  Sargent,  Esq.  also  produced  as  a  witness  for  the 
government,  testified  that  about  three  o'clock,  on  the  day  when 
the  above  letter  was  sent,  he  saw  the  defendant  get  into  a  coach 
to  go  to  Charlestown,  and  the  defendant  stated  to  him  that  he 
did  so  to  avoid  breaking  the  peace  of  this  county  or  state,  (the 
witness  did  not  recollect  which.)  He  said,  too,  that  the  defendant 
told  him  that  Jones  had  agreed  to  fight  him  or  to  meet  him,  he 
could  not  recollect  which. 

The  attorney  for  the  commonwealth  then  put  in  a  written 
statement  of  the  testimony  of  four  witnesses,  from  the  minutes 
taken  at  the  trial  of  Boott,  all  of  whom  were  either  permanently 
or  temporarily  absent  from  the  commonwealth,  and  whose  testi- 
mony was  admitted  by  the  defendant.   This  paper  was  as  follows : 

"Municipal  Court,  August  Term,  1834. 
Commonwealth  v.  Robert  C.  Hooper. 

I  admit,  for  the  purposes  of  this  trial,  that  the  following  per- 
sons, if  sworn  as  witnesses,  would  testify  as  follows  :  the  Rev. 
Ezra  S.  Gannett,  that  he  is  acquainted  with  the  defendant,  and 
had  a  conversation  with  him  — had  only  a  short  conversation  — 
the  defendant  read  to  him  a  portion  of  a  correspondence  and 
some  papers  signed  by  himself,  and  some  which  were  signed  by 
Captain  McNeil  or  Mr.  Jones,  but  he  cannot  say  which  —  that, 
he  the  witness,  did  not  read  the  signatures  ^ —  these  papers  re- 
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lated  to  a  difficulty  which  had  taken  place,  not  to  a  duel.  The 
defendant  stated  that  a  duel  had  taken  place  between  himself 
and  Mr.  Jones  —  the  witness  has  no  recollection  of  seeing  any 
paper  signed  by  Mr.  Jones,  and  cannot  swear  that  he  saw  any 
letter  addressed  to  Mr.  Jones  —  the  witness  identifies  one  of 
the  letters  in  a  packet  of  letters  shown  to  him  by  the  defend- 
ant's counsel.  —  Joseph  H,  Buckingham:  —  That  he  had  two 
conversations  with  a  gentleman  whom  he  supposes  to.  be  de- 
fendant, R.  C.  Hooper ;  the  first  was  in  the  barber's  shop,  from 
which  they  adjourned  to  witness'  office  —  the  conversation 
related  to  a  duel  —  the  defendant  handed  him  a  paper  which 
he  wished  witness  to  read  ;  he  read  it  and  put  it  in  his 
pocket ;  the  paper  related  to  a  duel,  and  witness  advised 
him  to  drop  the  matter ;  it  had  no  signature.  Defendant  did 
not  say  who  was  the  challenger.  He  said  that  the  duel  was 
fought  with  a  Mr.  Jones.  Witness  does  not  remember  whether 
the  paper  said  that  Mr.  Jones  was  the  person  with  whom  de« 
fendant  fought.  It  was  a  statement  of  facts,  not  a  correspond* 
ence.  It  said  the  duel  was  fought  in  Rhode  Island.  —  Henry 
A.  S,  Dearborn,  had  a  conversation  at  his  house  in  Roxbury 
with  defendant,  previous  to  the  duel ;  understood  from  it  that 
he  had  challenged  Mr.  Jones.  —  Henry  G,  R.  Dearborn,  under- 
stood from  defendant  that  the  defendant  had  challenged  Mr. 
Jones.  Does  not  know  whether  the  challenge  was  in  writing ; 
went  to  Rhode  Island  about  the  same  time,  but  was  not  present 
at  the  duel,  and  did  not  go  in  company  with  any  of  the  parties ; 
joined  the  defendant  and  Mr.  Boott  at  the  Half-way  House, 
Walpole,  on  their  return  —  believes  they  arrived  there  first  — 
returned  to  Boston  with  them.  Witness  met  them  at  the  Half- 
way House  accidentally,  not  by  concert.  It  was  said  that  shots 
had  been  exchanged  in  Rhode  Island.  Witness  had  had  a 
great  deal  of  conversation  out  of  doors  about  this  affiiir,  and 
cannot  easily  separate  that  from  conversations  he  may  have  had 
with  any  particular  individual ;  the  defendant  started  for  Provi- 
dence from  General  Dearborn's  house  in  Roxbury.  Witness 
set  off  for  Providence  the  second  day  afterwards." 
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The  counsel  for  the  defendant,  in  stating  the  defence,  con- 
tended that  the  government  must  prove,  1 ,  that  the  challenge 
was  in  writing ;  2,  that  it  was  in  the  possession  of  the  defend* 
ant,  who  had  been  required  to  produce  it  at  the  trial,  or  tliat  it 
had  been  by  him  destroyed ;  and  3,  that  no  duel  had  been 
fought  within  this  commonwealth.  (2  Russ.  on  Crimes,  674- 
676 ;  1  Stark,  on  C.  P.  219.)  As  to  the  criminal  intent,  he 
quoted  2  Russ.  on  Crimes,  275.  He  read  in  evidence  a  certi- 
fied copy  of  the  law  of  Rhode  Islaud  against  duelling.  It  was 
authenticated  by  the  signature  of  the  secretary,  and  was  under 
the  seal  of  the  state. 

Barkery  for  the  commonwealth. 
C.  P.  Curtis,  for  the  defendant. 

Teacher,  J.,  chai^ged  the  jury  substantially  as  follows :  You 
will  consider  the  case  on  trial,  without  regard  to  public  reports, 
or  to  anything  which  you  have  heard  or  read  before  the  trial. 
You  are  to  render  your  verdict  not  according  to  a  general  and 
undefined  belief  of  what  may  have  been  done,  but  upon  the 
law  and  evidence.  Upon  the  general  subject  of  duelling,  it  is 
sufficient  to  add  to  what  has  been  already  said  with  so  much 
ability,  that  whoever  takes  the  life  of  another  in  a  duel,  volunta- 
rily engaged  in,  whether  he  gave  or  received  the  challenge,  and 
under  whatever  circumstances  of  provocation,  is  deemed  in  law 
guilty  of  murder,  unless  the  duel  was  fought  under  such  cir- 
cumstances, immediately  following  the  provocation,  that  it  might 
be  considered  a  homicide  in  heat  of  blood,  upon  a  sudden  falling 
out  between  the  parties,  which  might  reduce  the  ofience  to 
manslaughter.  The  indictment  is  founded  on  the  following 
clause  in  the  sixth  section  of  the  act  of  1804,  c.  123,  <'  If  any 
person  shall  by  word,  message,  or  in  any  other  manner  chal- 
lenge another  to  fight  in  a  duel,  as  aforesaid,  when  no  duel 
shall  be  fought  thereon,  he  shall  be  punished  as  a  felonious  as- 
saulter," &c.  To  understand  the  nature  of  the  offence  and 
the  meaning  of  the  phrase  as  aforesaid,  we  must  recur  to  the 
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preceding  clause  of  the  section.  *'  If  any  person  shall  volunta- 
rily engage  in  a  duel  with  rapier  or  small  sword,  back  sword, 
pistol,  or  other  dangerous  weapon,  to  the  hazard  of  life,  when 
DO  homicide  shall  ensue  thereon."  The  challenge  must  be  to 
fight  with  a  dangerous  weapon  to  the  hazard  of  life.  A  chal- 
lenge to  fight  a  boxing  match  with  fists,  would  not  be  within 
the  statute,  because  it  would  not  be  considered  a  deadly  ren- 
counter with  a  dangerous  weapon.  The  challenge  may  be 
given  by  word,  or  by  a  verbal  message  communicated  by  a 
friend  of  the  challenger ;  or  it  may  be  in  writing,  delivered  by 
the  party  himself,  or  sent  by  a  third  person  ;  or  it  may  be  given 
in  any  other  manner,  by  which  it  may  be  understood  that  one 
challenges  or  provokes  another  to  a  deadly  contest.  The 
oflfence  may  be  described  in  all  these  ways,  or  in  any  of  them, 
according  to  the  fact ;  but  as  that  may  be  uncertain,  it  may  be 
described  in  each  of  these  ways  in  se|)arate  counts,  so  as  to 
meet  the  evidence  at  the  trial  in  any  aspect  in  which  it  may  then 
appear. 

The  legislature  can  punish  only  those  violations  of  the  peace, 
which  are  committed  within  its  own  jurisdiction.  Whatever 
crime  is  done  in  another  state  is  against  the  law  of  that  state, 
and  punishable  there  only.  But  high  treason  may  be  commit- 
ted out  of  the  limits  of  the  commonwealth.  It  consists  in  levy- 
ing war  against  the  state  to  which  we  owe  allegiance,  and  from 
which  we  are  entitled  to  claim  protection.  This  may  be  done 
by  a  citizen  within  its  territories,  or  by  joining  himself  to  its  ene- 
mies, and  committing  acts  of  hostility  against  his  own  country. 
The  challenge  to  fight  in  a  duel  must  be  given  within  this  com- 
monwealth. The  law  does  not  say  where  it  is  to  be  fought,  and 
therefore  I  consider  that  it  is  not  material  whether  it  is  to  be 
fought  within  our  own  commonwealth,  or  within  a  foreign 
state.  If  a  duel  is  fought  upon  such  challenge  within  the  com- 
monwealth, the  offence  of  sending  the  challenge  is  merged  in 
the  act  of  fighting  the  duel,  both  acts  being  committed  against 
our  own  law.    But  where  no  duel  is  fought  within  the  com* 
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monwealth,  no  oflfence  is  committed  against  our  law,  but  that 
of  sending  the  challenge.  If  the  duel  is  fought  out  of  the  com- 
monwealth, then,  as  our  peace  is  not  violated  by  that  act,  there 
is  nothing  in  which  the  offence  of  sending  the  challenge  can 
merge.  It  would  not  be  reasonable  to  say  that  no  offence  has 
been  committed  against  our  laws,  because  a  greater  offence  has 
been  committed  against  the  laws  of  another  state.  The  laws  of 
both  are  violated,  and  each  may  exact  the  penalty,  when  the 
offender  can  be  found  within  its  limits.  It  is  a  mere  act  of  dis- 
cretion, whether  the  state  will  punish  the  offender  for  the  minor 
offence,  committed  within  its  own  limits,  after  he  has  suffered 
perhaps  an  adequate  punishment  for  the  greater  offence,  com- 
mitted within  the  limits  of  the  foreign  state. 

These  being  the  general  principles  of  law,  we  are  next  to 
look  at  the  indictment  which  contains  a  description  of  the 
offence.  In  describing  an  offence  against  a  statute,  it  is  neces- 
sary to  bring  it  within  the  letter  of  the  statute.  But  that  the 
party  accused  may  be  enabled  to  prepare  for  his  defence,  it  is 
always  necessary  to  show  the  manner  in  which  an  unlawful  act 
was  done,  as  well  as  the  time  when,  and  the  place  where  it  was 
done.  The  verdict  of  the  jury  is  to  be  composed  of  what  is 
alleged  and  what  is  proved  ;  and  to  establish  the  guilt  of  the 
accused,  the  proof  must,  in  every  material  respect,  support  the 
allegations.  In  this  indictment  there  seems  to  be  a  double  de- 
scription of  the  offence,  one  of  which  is  nearly  in  the  words  of 
the  law,  and  is  undoubtedly  sufficient.  It  is  in  these  words : 
"  that  R.  C.  H.,  on  &c.  at  &c.  intending  to  kill  and  murder 
one  J.  S.  J.,  did  unlawfullyandmaliciously,  by  written  message, 
challenge  the  said  J.  S.  J.  to  fight  a  duel  with  him  said  H.  with 
dangerous  weapons,  to  wit,  with  pistols ;  no  duel  being  or 
having  been  fought  thereon,  against  the  peace,  and  contrary  to 
the  form  of  the  statute,"  &c.  But  for  the  sake  of  a  more  full, 
and  as  it  was  undoubtedly  deemed  by  the  learned  and  faithful 
attorney  of  the  government,  by  whom  it  was  drawn,  a  more  ac- 
curate description  of  the  offence,  the  indictment  goes  on   from 
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the  word  '^  pistols  "  to  repeat  the  allegation  relative  to  the  chal- 
lenge, and  adds  ^<  and  that  he  the  said  R.  C.  H.  a  certain  chal- 
lenge, in  the  name  of  him  the  said  H.  and  in  the  form  of  a 
written  message  to  him  the  said  J.  directed,  exciting  and  pro- 
voking him  the  said  J.  to  fight  a  duel  with  the  said  H.  did  then 
and  there  wilfully  and  maliciously  write  and  direct  and  cause  to 
be  written  and  directed,  which  said  challenge  and  written  mes- 
sage was  then  and  there  concealed  and  destroyed  by  the  said 
R.  C.  H.  or  some  other  person,  to  the  jurors  aforesaid  unknown, 
so  that  they  cannot  set  forth  the  tenor  or  the  substance  thereof, 
and  that  he  the  said  R.  C.  H.  the  said  written  message  did 
then  and  there  wilfully  and  maliciously  send  and  deliver,  and 
cause  and  procure  to  be  sent  and  delivered  to  said  J.,  no  duel 
being  or  having  been  fought  thereon  within  said  commonwealth 
of  Massachusetts,"  against  the  peace  &c.  and  contrary  to  the 
form  of  the  statute. 

If  you  are  satisfied,  from  the  evidence,  that  a  written  mes- 
sage was  sent  by  the  party  to  H.  within  this  county,  you  will  be 
authorized  to  find  a  general  verdict  of  guilty,  although  the  writ- 
ten message  is  not  produced,  nor  evidence  given  of  its  destruc- 
tion, and  notwithstanding  it  shall  appear  that  the  duel  was 
fought  within  the  limits  of  a  foreign  state.  The  government 
is  not  presumed  to  have  the  original  challenge  in  its  possession, 
and  it  seems  to  account  sufficiently  for  its  non-production,  that 
all  the  parties  concerned,  principals  and  seconds,  are  indicted 
for  the  offence.  Where  the  offence  consists  in  making  the  paper 
itself,  as  in  forgery  of  an  instrument,  the  written  paper  should 
be  produced,  or  its  absence  accounted  for.  Because,  whether  it 
was  a  deed  or  a  note,  whether  it  wi&  within  the  statute  or  at 
common  law,  and  whether  genuine  or  counterfeit,  may  be  im- 
portant questions  at  the  trial.  A  challenge  may  be  verbal  or 
written  ;  the  offence  consists  in  sending  the  message,  not  in  the 
form  in  which  it  is  sent.  By  averring  that  a  challenge  was  in 
writing,  the  government  make  that  fact  material  to  be  proved ; 
but  the  express  language  is  not  necessary  ;   it  will  be  sufficient 


408  THACHER'S  CRIMINAL    CASES. 

Commonwealth  v.  Hooper. 


to  prove  the  sabstance  of  the  message,  and  that  the  party  sent 
it.  Because  it  will  be  equally  an  offence,  whether  it  was  in 
words  or  in  writing.  It  was  wholly  unnecessary  to  aver  that  no 
duel  was  fought  within  the  commonwealth.  Because  the 
offence  was  committed  by  sending  the  challenge,  and  the  I^s^ 
lature  have  not  undertaken  in  this  act,  to  prescribe  a  punish-^ 
ment  for  any  offence  committed  without  the  limits  of  this  com- 
monwealth. The  expression  ^'within  said  commonwealth  of 
Massachusetts  '*  is  not  in  the  statute,  but  is  inserted  by  the 
grand  jury  in  the  indictment,  as  the  construction  which  they 
gave  to  the  phrase,  ^^  no  duel  being  or  having  been  fought 
thereon."  The  indictment  would  have  been  sufficient  without 
it,  and  it  was  therefore  unnecessary  to  be  inserted,  and  need 
not  be  proved.  For  allegations  which  are  not  essential  to  con- 
stitute the  offence,  and  which  may  be  omitted  without  affecting 
the  charge,  or  vitiating  the  indictment,  do  not  require  proof, 
and  may  be  rejected  as  surplusage.^ 

The  government  is  not  bound  in  this  case  to  prove  that  no 
duel  was  fought  within  this  commonwealth.  In  indictments 
founded  on  statutes,  if  there  be  any  exception  contained  in  the 
same  clause  of  the  act  which  creates  the  offence,  the  indictment 
must  show  negatively,  that  the  defendant  or  the  subject  of  the 
indictment  does  not  come  within  the  exception.  If  however 
the  exception  or  proviso  be  in  a  subsequent  clause  or  statute, 
or,  although  in  the  same  section,  yet  if  it  be  not  incorporated 
with  the  enacting  clause  by  any  words  of  reference,  it  is  in  that 
case  matter  of  defence  for  the  party,  and  need  not  be  negatived 
in  the  pleading.' 

In  indictments  upon  statutes,  where  an  exception  or  proviso 
is  mixed  up  with  the  description  of  the  offence,  in  the  same 
clause  of  the  statute,  the  indictment  must  then  show  negatively, 
that  the  party,  or  the  matter  pleaded,  does  not  come  within 
the  meaning  of  such  exception  or  proviso.     These  negative 

>  Arefabold'8  P.  in  C.  C.  16»  19,  67.  *  lb. 
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averments  seem  formerly  to  have  been  proved  in  all  cases  by 
the  prosecutor :  but  the  correct  rule  upon  the  subject  seems  to 
be,  that  in  cases  where  the  subject  of  such  averment  relates  to 
the  defendant  personally,  or  is  peculiarly  within  his  knowledge, 
the  negative  is  not  to  be  proved  by  the  prosecutor,  but,  on  the 
contrary,  the  affirmative  must  be  proved  by  the  defendant,  as 
matter  of  defence ;  that  is,  the  defendant  must  prove  those 
facts  from  which  the  jury  must  infer  the  negative  matter.  But 
on  the  other  hand,  if  the  subject  of  the  averment  do  not  relate 
personally  to  the  defendant,  or  be  not.  peculiarly  within  his 
knowledge,  but  either  relate  personally  to  the  prosecutor,  or  be 
peculiarly  within  his  knowledge,  or  at  least  be  as  much  within 
his  knowledge  as  within  the  knowledge  of  the  defendant,  the 
prosecutor  must  prove  the  negative. 

But  as  this  court  cannot  take  cognizance  of  any  offence 
which  is  not  committed  within  the  limits  of  the  county  of  Suf« 
folk,  it  is  essential  that  it  should  be  proved,  that  the  challenge 
was  sent  within  this  county.  If,  however,  any  material  fact 
constituting  that  offence  was  done  here,  it  will  be  sufficient. 
"  For,  all  matters  of  crime  are  so  local,  that  if  it  be  not  proved  to 
be  done  in  the  county  where  it  is  laid,  the  party  accused  is  as  in- 
nocent as  if  he  never  had  done  the  thing.*  " 

It  appears  in  evidence,  and  was  admitted  by  the  counsel  on 
both  sides,  that  the  duel  was  fought  within  the  state  of  Rhode 
Island,  and  also  that  Hooper  gave  the  challenge.  But  it  does 
not  appear  by  any  direct  evidence,  where  the  challenge  jvras 
given,  nor  whether  it  was  verbal  or  in  writing.  It  is  for  you  to 
say,  whether  such  circumstances  appear,  as  satisfy  you  that  a 
written  challenge  was  sent  within  this  county.  If  the  challenge 
was  written  here  and  sent  to  another  county,  or  if  it  was  writ- 
ten elsewhere  and  sent  into  this  county  by  the  defendant,  it  will 
be  sufficient.  The  burden  is  upon  the  government  to  prove 
the  fact     Because  the  duel  was  fought  in  Rhode  Island  by  two 
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persons  residing  in  Boston,  it  by  no  means  follows  that  the 
challenge  was  sent  within  this  county.  Nor,  because  it  is  as- 
sumed that  the  fact  is  known  to  the  defendant,  is  he  required 
to  show  where  the  challenge  was  sent ;  because  a  man  may 
rest  on  his  own  presumed  innocence,  and  no  man  is  bound  to 
accuse  or  give  evidence  against  himself,  nor  ever  to  give  evi- 
dence in  denial  or  extenuation  of  a  fact  charged  against  himself, 
until  the  prosecutor  has  made  out  a  probable  case  of  guilt. 

The  jury  returned  a  verdict  that  the  defendant  was  not 
guilty  in  manner  and  form  as  set  forth  in  the  indictment,  and 
be  was  thereupon  discharged. 


OCTOBER   TERM,   1834. 

COMMOirWSALTH    V*  LuKE  W.  MoOAB« 

la  the  trial  of  an  iadictment,  under  the  act  of  1815,  c.  143,  for  obtaining 
goods  by  false  pretences  from  a  mercantile  firm,  pretences  proved  to  have 
been  made  to  one  partner  were  held  to  sustain  the  indictment. 

Where,  in  the  trial  of  an  indictment  for  obtaining  goods  by  false  pretences, 
the  jury  returned  **  that  the  prisoner  was  goilty  of  onlawfuUy  and  fraud* 
ulently  obtaining  goods  under  false  pretencea,"  and  the  foreman  stated 
that  the  jury  could  not  agree  on  the  fact  of  the  intent ;  the  court  ordered 
a  new  trial. 

The  defendant  was  indicted  upon  the  act  of  1815|  c.  143, 
for  cheating  Messrs.  Taylor,  Reed  &  Co.  of  Boston,  of  mer- 
chandise, amounting  in  value  to  the  sum  of  three  hundred  and 
eighty-eight  dollars,  by  false  pretences.  The  ofience  was 
alleged  to  have  been  committed  on  the  12th  day  of  August, 
1833.  The  indictment  was  found  at  the  last  August  term  of 
the  court.  The  defendant  was  brought  from  Sharon,  in  New 
Hampshire,  under  an  executive  warrant,  and  the  trial  came  on, 
by  appointment,  on  Saturday,  the  1 1th  day  of  October.  It  was 
satisfactorily  proved,  that  he  made  the  pretences  which  were 
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let  forth  in  the  indictment^  that  thej  were  false,  and  that  the 
goods  were  delivered  to  him  by  Taylor,  Reed  &  Co.,  under  the 
belief  that  they  were  true.  It  appeared,  that  the  pretences 
were  made  to  Joseph  W.  Taylor,  one  of  the  firm  only,  whereas 
it  was  alleged  in  the  indictment,  that  they  were  made  to  Tay- 
lor, Reed  &  Co.  The  prisoner  was  permitted  to  introduce 
evidence  to  prove  that  his  intentions  were  fair. 

Farley f  of  Groton,  for  the  prisoner,  contended  that  the  jury 
could  not  lawfully  find  the  prisoner  guilty,  unless  they  w/er^ 
satisfied  that  he  used  the  pretences  to  all  the  partners  as  wella^ 
to  Taylor. 

ParkcTy  for  the  commonwealth. 

Thachbb,  J.  instructed  the  jury,  that  evidence  showing  that 
the  prisoner  used  these  false  pretences  to  one,  was  sufiicient  to 
sustain  the  averment  in  the  indictment.  Each  of  the  partners 
represented  the  firm,  and  acted  for  it.  The  partners  were  all 
bound  by  the  act  of  any  one  of  them,  and  were  all  cheated  of 
the  goods.  The  injury  was  done  to  all  and  not  to  any  one  of 
them  separately.  Whatever  was  stated  to  one  of  the  partners, 
was  therefore  in  consideration  of  law,  stated  to  all.  He  further 
instructed  the  jury,  that  if  they  believed  that  the  prisoner  made 
use  of  the  pretences,  that  the  same  were  false,  and  that  the 
goods  would  not  have  been  delivered  to  him,  but  in  faith  that 
they  were  true ;  it  would  follow  as  a  conclusion  of  law,  that 
the  prisoner  made  use  of  them  with  intent  to  defraud  —  unless 
he  could,  on  his  part,  rebut  the  legal  inference  by  proof,  that 
it  was  in  his  power  at  the  time,  and  that  he  reasonably  expected 
to  be  able  to  pay  for  the  goods,  notwithstanding  the  false  pre<- 
tences  which  he  used. 

The  jury  found  the  defendant  guilty,  and  he  wa9  sentenced 
to  hard  labor  in  the  state  prison  for  three  years. 


The  same  defendant  was  tried,  at  the  same  term,  upon 
another  indictment,  for  a  like  <^ence,  in  cheating  J.  Vincent 
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Brown  and  William  Lang  of  a  quantity  of  goods  to  the  value 
of  two  hundred  and  seventy-eight  dollars  and  ninety-six  cents* 
After  a  full  trials  in  which  the  prisoner  was  defended  by  Mr. 
Farley y  the  jury  returned  a  verdict  '<  that  the  prisoner  was  guilty 
of  unlawfully  and  fraudulently  obtaining  goods  under  false  pre- 
tences." Upon  inquiry,  the  foreman  stated,  that  they  could 
not  agree  upon  the  fact  of  intent.  The  attorney  for  the  com- 
monwealth, moved  for  judgment  against  the  prisoner,  as  upon 
a  verdict  of  conviction.  But  considering,  that  the  jury  bad 
negatived,  or  rather,  that  they  had  not  agreed  upon  the  intent 
to  defraud,  the  court  was  of  opinion  that  the  verdict  did  not 
cover  the  indictment,  but  was  defective  in  regard  to  a  material 
feet.  If  the  words  of  the  verdict  had  been,  that  the  jury 
*^  found  the  defendant  guilty  of  obtaining  the  goods  unlawfully 
and  fraudulently  under  false  pretences  in  manner  and  form  as 
set  forth  in  the  indictment,"  it  would  have  authorized  a  judg- 
ment as  upon  a  verdict  of  guilty.  But  when  it  was  expressly 
stated,  that  the  jury  could  not  agree  on  the  fact  of  intent,  it 
would  be  contrary  to  good  sense  for  the  court  to  make  an  infer- 
ence in  law,  which  the  jury  had  refused  to  make  in  fact  The 
verdict  was  set  aside,  and  a  new  trial  ordered. 


JANUARY   TERM,   1835. 

Commonwealth  o.  Francis  Aglar  and  Ralph  Hcjntington. 

Under  the  act  of  1813,  e.  68,  against  illegal  voting,  a  person,  to  come  within 
the  statute,  must  know,  at  the  time  of  his  voting,  that  he  is  not  a  qualified 
voter,  and  that  he  is  doing  or  attempting  to  do  an  unlawful  acL 

To  constitute  a  wilful  aider  and  abettor  in  such  an  offence  under  the  act,  he 
must  know  at  the  time,  that  the  principal  was  an  unqualified  voter,  and 
had  no  right  to  vote ;  and  with  such  knowledge,  he  must  have  said  or  done 
something  designed  and  calculated  to  encourage  him  to  vote. 
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Knowledge  is  not  to  be  preeomed  in  such  caae,  but  is  to  be  alleged  and 

proved  like  any  other  fact. 
If  a  foreigner  honestly  believes,  at  the  time  of  voting,  that  he  has  a  right  to 

yote,  it  is  not  a  wilful  act  within  the  statute. 
So,  if  the  airier  and  abettor  honestly  believes  that  the  foreigner  had  a  right 

to  YOte,  he  is  entitled  to  an  aoqnittal. 
Although  the  name  of  an  unqualified  person  may  be  borne  on  the  list  by 

mistake,  it  will  not  authorize  him  to  vote. 
The  name  on  the  list  will  justify  the  inspectors  to  receive  his  vote.    But  if 

they  refuse  to  receive  the  vote  of  an  unqualified  person,  although  it  is 

borne  or  the  list,  it  would  be  no  injury  to  him,  nor  just  ground  of 

complaint. 

The  prosecution  grew  out  of  circumstances,  which  occurred 
on  the  second  Monday  of  November,  1834,  at  the  ward-room 
of  ward  No.  9,  in  the  city  of  Boston,  during  the  election  for 
governor,  lieutenant  governor,  counsellors  and  senators,  and  rep- 
resentatives to  the  general  court  of  this  commonwealth,  and  for 
a  representative  to  congress  from  district  No.  1 .  The  election 
was  one  of  unusual  interest.  The  case  excited  much  interest 
also  among  the  different  parties,  whigs,  tories,  Jackson  men  and 
antimasons.  The  counsel  for  the  defence  cited  the  answer  of 
the  justices  of  the  supreme  judicial  court  to  a  certain  question 
proposed  to  them  by  the  senate  as  to  the  qualification  of  voters, 
(11  Pick.  R.  538;  Lincoln  v.  Hapgood,  11  Mass.  R.  350.) 
Also  the  answer  of  the  justices  of  the  supreme  judicial  court  to 
certain  questions  proposed  by  the  house  of  representatives,  as 
to  ratable  polls,  (  7  Mass.  R.  523.)  And  they  relied  much  on 
the  opinion  of  Chief  Justice  Shaw,  in  the  case  of  Capen  v.  JPoi- 
ter,  (12  Pick.  485.)  The  defence  of  Aglar  was  rested  on  the 
ground,  that  he  acted  innocently  and  under  a  mistake  of  right — 
that  of  Huntington,  that  he  assisted  Aglar,  and  encouraged 
him  to  vote,  finding  his  name  on  the  list  of  qualified  voters,  and 
supposing  that  was  conclusive  evidence  of  his  right.  The 
points  of  law  and  the  substance  of  the  evidence,  will  appear  in 
the  following  instructions  from  the  court  to  the  jury. 

Parker^  for  the  commonwealth. 

Halleit,  James  and  Parky  for  the  defendants. 
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Thacher,  J.  The  defendants  are  on  trial  for  several  viola- 
tions of  the  law  of  18 13,  c.  68,  which  was  intended  effectaallj 
to  secure  to  the  people  of  this  commonwealth  the  rights  of  suf- 
frage. The  accusation  against  Francis  Aglar  is,  that  be  know- 
ingly, designedly,  wilfully,  and  fraudulently  attempted  to  vote, 
and  give  in  a  ballot  of  persons  voted  for,  at  the  election  of  a 
representative  to  the  congress  of  the  United  States  from  the  first 
district,  and  for  governor,  lieutenant  governor,  counsellors  and 
senators,  and  for  representatives  to  the  general  court  of  this 
commonwealth,  on  the  second  Monday  of  November,  1834,  in 
the  city  of  Boston,  said  Aglar  being  an  alien  born,  and  not  hav- 
ing been  naturalized,  and  so  not  having  a  right  to  vote  at  that 
election  and  well  knowing  himself  not  to  be  legally  qualified  to 
vote  at  said  meeting.  The  charge  against  Ralph  Huntington  is 
contained  in  the  same  indictment,  and  accuses  him  of  the  offence 
of  wilfully  aiding  and  abetting  the  said  Francis  Aglar  in 
attempting  so  to  vote  illegally  as  aforesaid.  As  the  case  relates 
to  the  freedom  and  purity  of  elections,  the  court  has  deemed  it 
important,  and  has  not  felt  disposed  to  restrain  the  counsel  in 
the  examination  of  witnesses,  or  in  their  arguments. 

The  indictment  is  founded  on  the  third  section  of  the  act  of 
1813,  c.  68,  which  is  in  these  words :  —  ^^  If  any  person,  know- 
ing himself  to  be  not  legally  qualified  to  vote  at  any  meeting  for 
the  choice  of  governor,  lieutenant  governor,  senators  and  coun- 
sellors, representatives  to  the  general  court,  or  representatives 
to  congress,  shall  wilfully  give  in,  or  attempt  to  give  in  a  vote 
or  ballot  for  any  of  the  same  then  voted  for,  at  any  3uch 
meeting,  every  person  so  offending,  shall  forfeit  and  pay  a  fine 
therefor  not  exceeding  the  sum  of  fifty  dollars ;  and  any  per- 
son who  shall  wilfully  aid  or  abet  any  person,  not  l^jally  qual- 
ified as  aforesaid,  in  voting  or  attempting  to  vote,  contrary  to 
the  provisbns  of  this  act,  shall  forfeit  and  pay  a  fine  not  exceed- 
ing thirty  dollars  for  each  and  every  such  offence."  Upon  you 
rests  the  responsibility  of  the  verdict,  and  that  you  may  correctly 
perform  your  duty,  you  should  understand  the  nature  of  the 
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ofienciB.  The  party  voting  or  attempting  to  vote,  must  know 
at  the  time,  that  he  is  not  a  qualified  voter,  and  that  he  is  doing 
or  attempting  to  do  an  uniawftd  act  If  he  voluntarily  gives  in 
a  vote,  or  attempts  to  vote,  with  this  knowledge  at  the  time,  his 
offence  is  consummated ;  it  is  done  wilfully,  and  he  incurs 
the  penalty.*  To  constitute  a  wilful  aider  and  abettor  in  such 
an  act,  he  too  must  know  at  the  time,  that  the  person  was  an 
unqualified  voter,  and  had  no  right  to  vote  ;  and  with  such  full 
knowledge  be  must  have  done  or  said  something,  which,  in  the 
opinion  of  the  jury,  was  designed  and  calculated  to  encourage 
the  party  to  vote,  or  to  attempt  to  vote.  If  the  person  charged 
as  an  abettor  should  honestly,  though  erroneously  believe  at  the 
time,  that  the  party  voting  or  attempting  to  vote,  had  a  right  to 
do  so,  be  will  not  be  within  the  statute.  For  the  offence  both 
of  the  principal  and  the  abettor  is  made  by  the  statute  to  con- 
sist in  having  the  guilty^  knowledge  of  the  lack  of  legal  qualifi- 
catbns,  and  the  wilful  intent  to  do  the  unlawful  act.  There- 
fore it  is,  that  knowledge  is  not  to  be  presumed  in  such  case^ 
but  is  to  be  alleged  and  proved  like  any  other  &ct.  To  make 
a  person  guilty  of  harboring  a  traitor  or  a  felon,  he  must  have 
at  the  time  a  full  knowledge  that  the  treason  or  felony  has  been 
committed.  Without  this  knowledge,  no  guilt  can  possibly  be 
impnted  to  an  individual  who  shall  extend  to  the  traitor  or  felon 
the  common  oflices  of  humanity. 

I  consider  that  a  free  people  ought  to  be  jealous  of  their 
rights.  It  is  the  only  way  to  preserve  them.  Foreigners  not 
naturalized,  who  shall  presunie  to  intrude  into  elections  should 
be  indignantly  resisted.  For  the  sovereign  power  actually 
resides  in  the  people.  They  elect  their  rulers  to  administer 
the  government  according  to  the  constitution.  When  an  alien 
not  naturalized  presumes  to  vote  in  an  election  of  our  rulers,  it 
»  a  wrottg  done  to  every  citizen.    It  is  the  nature,  perhaps  the 


'  "By  wilful,**  myt  Wilson  J.  (1  EMt's  Rep.  563,  note  a,)  " I  nnderttand 
oontnuT*  M  a  man's  oonTiotioii.'* 
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life  of  free  governments  to  generate  parties.  But  when  a  for* 
eigner,  or  other  unqualified  voter,  gives  in  a  ballot  at  an  election, 
it  is  a  wrong  to  the  voters  of  every  party,  without  reference  to 
the  candidate  for  whom  he  votes.  If  one  party  should,  by 
such  means,  gain  an  unlawful  victory  at  one  election,  their 
antagonists  will  perhaps  prevail  by.  like  means  at  the  next.  The 
state  will  become  corrupt,  and  gradually  lose  its  free  character. 
Elections  will  come  to  be  decided  by  illegal  votes,  and  the 
people  will  in  time  find  themselves  governed  by  rulers  not  of 
their  choice.  I  say,  therefore,  that  it  is  a  common  injury ;  and 
I  hope  that,  while  any  virtue  remains  in  the  people,  they  will  be 
watchful  over  each  other,  and  so  preserve  the  foundation  of  the 
free  body  politic.  If  any  citizen  should  become  so  recreant  to 
duty,  and  to  the  principles  of  a  free  government,  as  wilfully  to 
aid  and  abet  foreigners  in  attempting  to  vote  in  our  elections, 
before  they  shall  have  been  naturalized,  he  ought  to  be  made  to 
suffer  the  penalty  of  the  law.  But  I  am  bound  to  add,  that 
there  has  been,  I  believe,  a  neglect  of  caution  in  times  past, 
which  may  have  led  many  well  disposed  foreigners  to  consider 
themselves  legal  voters,  when  they  were  not  in  fact  entitled  to 
that  privilege.  Having  resided  here  for  years,  and  paid  taxes ; 
finding  also  their  names  on  the  list  of  voters,  they  have  been 
permitted  to  vote  and  serve  as  jurors  without  distrusting  their 
own  right,  or  having  it  questioned  by  others.  But  until  an 
alien  has  been  naturalized,  he  is  not  a  citizen ;  and  is  not 
entitled  either  to  vote  in  an  election  of  rulers,  or  to  serve,  on  a 
jury.  The  payment  of  taxes  is  in  return  for  the  protection  of 
the  government.  Neither  length  of  residence  nor  payment  of 
taxes  will  constitute  citizenship.  If  he  was  not  born  in  the 
country,  or  if  bom  abroad,  if  his  parents  were  not  citizens  of 
the  United  States,  not  having  renounced  or  forfeited  their 
allegiance,  he  is  a  foreigner,  and  he  must  conform  to  the  laws 
which  regulate  naturalization,  before  he  can  hold  real  estate,  or 
exercise  the  freedom  of  election,  as  a  citizen  of  the  country. 
It  follows  from  these  views  of  the  law,  that  if  a  foreigner 
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who  has  not  been  natoralised,  should  vote  in  an  election,  his 
vote  not  being  legal ;  yet  if  he  honestly  believed  at  the  time, 
that  he  had  a  right  to  Vote,  it  would  not  amount  to  that  wilful 
act  which  is  forbidden  in  the  statute.  And  so  also  if  a  person 
should  aid  and  abet  such  foreigner  in  attempting  to  vote ;  if  it 
ihould  appear  to  the  jury,  that  he  honestly  believed,  that  the 
foreigner  had  a  right  to  vote,  they  ought  to  acquit  him  of  the 
offence.  Whether  a  person  is  a  qualified  voter,  is  a  question 
compounded  of  law  and  fact  Those  who  prepare  the  lists  may 
inadvertently  err  in  their  judgment,  and  lead  others  into  error. 
If  an  alien,  having  resided  in  the  country  for  many  years,  and 
finding  his  name  on  the  list  of  voters,  should  use  the  privil^e 
without  question ;  it  would  be  for  the  jury  to  consider,  whether 
he  might  not  naturally  be  led  to  believe  that  he  was  a  qualified 
voter.  But  if  presenting  himself  at  the  polls,  and  being  inter- 
rogated, he  should  falsely  assert,  that  he  had  conformed  to  the 
laws  of  naturalization ;  a  jury  might  reasonably  infer  from  that 
falsehood,  that  he  knew  at  the  time  that  he  was  not  a  legally 
qualified  voter.  Even  a  citizen  may  be  ignorant  of  the  law, 
and  may  innocently  believe,  that  if  the  mayor  and  aldermen 
have  placed  the  name  of  a  person  on  the  list  of  voters,  it  is 
conclusive  evidence  of  his  right,  not  to  be  questioned  by  the 
ward  oflSicers.  Whether  such  citizen  acted  wilfully,  in  aiding 
and  encouraging  an  unqualified  alien  to  vote  or  to  attempt  to 
vote,  must  be  decided  by  the  jury  under  all  the  circumstances 
of  the  case. 

It  has  been  argued,  that  the  ward  inspectors  in  this  city  may 
not  question  the  right  of  one  whose  name  is  borne  on  the  list 
of  qualified  voters,  nor  refuse  to  receive  his  vote.  On  this  point 
I  have  been  requested  to  state  my  view  of  the  law.  No  per- 
son, although  a  qualified  voter,  is  permitted  to  vote  at  an  elec- 
tion, unless  his  name  is  borne  on  the  list.  Although  the  name 
of  an  unqualified  voter  may  be  borne  on  the  list  by  mistake,  it 
will  not  authorize  him  to  vote  —  he  would  do  so  at  his  peril. 
The  name  on  the  list  will  justify  the  inspectors  to  receive  his 
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vote,  because  it  is  not  declared  to  be  their  duty  to  institute  an 
inquiry.  They  may,  however,  lawfully  refuse  the  vote  of  one 
who  is  not  a  legal  voter,  though  his  name  is  borne  oo  the  list, 
when  that  fact  has  come  to  their  knowledge,  by  the  confession 
of  the  individual  himself,  or  otherwise.  In  refusing  to  receive 
an  illegal  vote  from  an  unqualified  person,  they  do  no  injury  to 
him  —  they  prevent  fraud  —  and  they  perform  a  meritorious  act 
to  the  public,  since  it  tends  to  keep  elections  pure,  and  to 
perpetuate  our  government  and  law  in  pristine  health  and  vigor. 
It  is  part  of  the  ministerial  office  of  the  inspectors,  to  prevent 
^  all  frauds  and  mistakes  in  elections,"  and  to  place  a  check 
against  the  name  of  each  voter.  In  refusing  the  vote  of  one 
whose  name  is  on  the  list,  they  would  act  upon  their  own  ride, 
and  would  undoubtedly  be  liable  to  the  action  of  the  party,  if 
he  was  a  legal  voter;  just  as  the  mayor  and  aldermen  would  be 
liable  to  the  action  of  a  qualified  citizen,  whose  name  they 
should  wrongfully  refuse  to  insert  on  the  list,  whereby  he  should 
lose  his  privilege.  Still,  if  the  party  had  no  right  to  vote  at  the 
time,  he  would  sustain  no  wrong  in  either  case,  and  therefore  he 
would  be  entitled  to  no  redress. 

The  first  fact  to  be  settled  by  you  is,  whether  Francis  Aglar 
wilfully  attempted  to  give  in  a  vote  at  the  election  held  on  the 
2d  Monday  of  November,  1834.  If  they  should  not  be  satis- 
fied that  he  made  this  attempt,  he  must  be  acquitted ;  and  it 
will  then  follow,  that  Ralph  Huntington  must  be  acquitted  also, 
because  his  offence  is  charged  as  accessary  to  that  of  Aglar. 
But  it  may  be,  that  Aglar  did  attempt  to  vote  at  that  meeting, 
in  which  case  it  will  be  necessary  for  the  jury  to  inquire  further, 
whether  it  was  done  wilfully,  he  having  at  the  time  the  knowl- 
edge that  he  was  not  a  qualified  voter.  If  they  are  not  satisfied 
that  he  acted  wilfully,  he  must  be  acquitted.  But  even  if  Aglar 
should  be  acquitted  for  this  cause,  if  he  made  the  attempt  to 
vote  through  the  wilful  persuasion  of  Huntington,  knowing 
at  the  time  that  Aglar  was  not  qualified  to  vote,  then,  though 
.  Aglar  should  be  acquitted,  it  would  be  the  duty  of  the  jury  t& 
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find  Huntington  guilty.  It  would  amount  to  a  substantive 
oflfence  in  Huntington :  and  it  is  not  necessary,  like  the  case  of 
an  accessary  in  the  commission  of  a  felony  at  common  law, 
that  the  conviction  of  the  principal  should  precede  that  of  the 
accessaiy.  Therefore,  if  Aglar  did  not  attempt  to  vote,  Hunt- 
ington must  also  be  acquitted,  whatever  feeling  or  zeal  he  may 
have  manifested  at  the  time.  If  Huntington  advised  Aglar  to 
vote,  and  promised  to  stand  by  him  in  case  he  would  vote ; 
still,  if  Aglar  did  nothing  in  consequence  of  this  advice  and 
tender  of  protection,  the  offence  was  not  consummated.  It 
is  not  made  an  offence  under  this  statute  to  advise  an  unqual- 
ified voter  to  give  in  a  ballot,  not  even  if  such  advice  is  accom- 
panied with  an  offer  of  protection.  It  may  have  been  very 
improper,  and  contrary  to  the  duty  of  a  good  citizen,  to  give 
such  advice  to  an  unquaTified  voter :  but  that  is  not  declared  to 
be  an  offence,  and  that  is  not  the  charge  for  which  Huntington 
is  on  trial. 

It  does  not  appear,  that  there  was  any  previous  concert 
between  Aglar  and  Huntington  —  they  were  strangers  to  each 
other  —  all  occurred  in  the  ward  room,  during  the  heat  of  the 
election.  Aglar  came  to  the  polls,  with  a  vote  in  his  hand, 
undoubtedly  intending  to  vote.  As  soon  as  he  appeared,  and 
before  he  tendered  his  vote,  one  of  the  inspectors  asked  him, 
whether  he  was  a  naturalized  citizen.  He  immediately  answered 
that  he  was  not.  He  was  then  told  that  an  alien  not  natural- 
ized, was  not  a  legal  voter,  and  that  if  he  voted,  it  would  be  at 
his  peril.  He  said  he  had  been  in  the  country  for  twenty-four 
years,  had  paid  taxes,  his  name  was  on  the  list  of  qualified 
voters,  and  that  he  had  voted  at  former  elections  without  ques- 
tion. He  was  told  by  the  inspectors  that  his  name  was  indeed 
on  the  list,  and  that  they  would  receive  his  vote ;  but  that  if  he 
was  not  a  naturalized  citizen,  he  would  be  liable  to  prosecution^ 

While  this  conversation  was  proceeding,  Huntington  eame 
forward,  and  having  learnt  that  Aglar's  name  was  on  the  list,  in« 
sisted  that  that  was  conclusive  evidence  of  his  right  and  qualifica- 
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tion,  and  urged  him  to  vote,  promising  at  the  time  to  hold  him 
harmless  from  the  consequeDces.  Aglar  said,  that  if  he  wa3 
entitled  to  vote^  he  should  be  glad  to  do  so ;  but  if  he  was  not 
authorized,  he  would  not  vote.  After  a  very  animated  contestj 
in  which  the  inspectors  offered  the  ballot  box  to  Aglar  to  receive 
his  vote,  but  without  any  attempt  on  his  part  to  give  it  iii, 
he  and  Huntington  left  the  room,  in  order  to  obtain  legal  advice 
on  the  subject.  They  went  to  Samuel  Dexter,  Esq.,  and  from 
him  to  Andrew  Dunlap,  Esq.,  by  whom  they  were  advised, 
that  an  alien  not  naturalized  could  not  lawfully  vote  at  that 
election.  Aglar  did  not  return  to  the  polls,  but  Huntington 
came  back,  asked  the  names  of  the  inspectors,  and  threatened 
to  institute  a  prosecution  against  them  for  refusing  the  vote. 
The  warmth  on  both  sides  led  to  further  inquiry  and  resulted  in 
this  prosecution.  It  is  not  politic  to  attempt  to  restrain  by 
severe  regulation  the  freedom  of  elections*  It  is  well,  that  the 
people  should  be  ^live  on  these  occasions.  It  is  proof  that 
Ihey  love  their  country,  and  take  an  interest  in  the  government. 
Apathy  is  the  worst  state  into  which  a  free  people  can  fell.  All 
parties  should  stand  for  their  rights*  Errors  committed  by  in4i<- 
viduals  in  the  fervor  of  the  moment  ought  not  to  be  severely 
criticised.  But  it  is  for  the  best  interests  of  the  people,  that 
wilful  violations  of  the  law  should  be  punished* 
The  jury  returned  a  verdict  of  acqutttaL 
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The  statate  of  1817,  c.  50,  providing  for  the  recovery  of  fines  ander  by-laws 

of  the  city  of  Boston,  is  conititutional. 
The  statutes  of  1786,  e.  81,  and  1796,  c.  58,  (Rev.  St.  c.  95,)  relating  to 

highways,  do  not  apply  to  the  city  of  Boston. 
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The  by-law  of  the  eky  of  BobUmi,  of  Auf^st,  1833,  makiDg  h  ike  duly  of 
the  oocapaats  of  baUdings  to  lemove  the  snow  horn  the  sidewalks  adja»> 
cent  to  them,  is  not  in  the  nature  of  a  tax  upon  property,  and  therefore 
not  contrary  to  the  fifteenth  section  of  the  city  charter ;  and  is  not  repug- 
nant to  the  special  laws  relating  to  the  streets  of  the  city. 

Under  the  statute  of  1803,  c»  111,  which  aDomed  a  part  of  Borehester  to 
Boston,  under  the  name  of  South  Boston,  the  iohahitante  of  South  BosUni 
were  properly  exempted  from  the  operation  of  such  by-law. 

The  statute  of  1833,  c.  128,  empowering  the  surveyors  of  highways  in  the 
city  of  Boston  to  regulate  the  width  and  height  of  sidewalks,  repealed  no 
pri(Nr  statute. 


Trs  trial  in  tJiis  case-  was  upon  an  appeal  from  the  judgv. 
ment  of  the  police  court  of  the  ckjr  of  Boston,  rendered  on  the 
complaint  of  Benjamin  Peilafdy  city  marshat,  against  Nathan- 
iel Goddard,  setting  fortb,  that  said  Goddaid  was  on  fhe  90th 
day  of  December,  A.  D.  1894,  the  occupant  of  a  certain  lot  of 
land  and  building  on  Summer  and  Kingston  s1»eetB>  m  the  city 
of  Boston,  and  not  beings  in  that  part  of  the  city  called  South 
Boston,  toi  whicht  lot  of  land  and  building  there  is^  a  footway  and 
sidewalk ;  and  that  on  said  30th  day  of  December,  there  was  a 
fidl  of  snow  on  said  footway  and  sidewalk ;  and  that  within  six 
bour»  after  the  ceasing  to  fidl  of  said  snow,  in  the  day  time  of 
the  1st  day  of  January,  A.  D»  1836,  the  said  Goddard  did  not 
cause  the  snow  to  be  removed  from  the  said  footway  or  side- 
walk, contrary  to  the  peace  of  said  commonwealth,  the  form  of 
the  statute  of  said  commonwealth,  and  by-law  of  the  city  in 
such  case  made  and  proTided.  There  was  a  second  count  in 
which  Elingston  street  was  described  as  a  street  of  the  city,  and 
not  in  that  part  of  the  city  which  is  called  ^outh  Boston,  and 
in  which  the  offence  was  substantially  described  as  in  the  first. 
At  the  trial,  on  the  7tfa  day  of  February,  the  parties  agreed  that 
the  fects  allied  in  the  complaint  were  true ;  and  that  the  de- 
fendant owned  and  occupied  an  estate  bordering  on  Summer 
street  ninety-one  feet,  on  Kingston  street  three  hundred  and 
twenty  feet,  and  on  Bedford  street  one  hundred  and  eighteen 
feet;  or  thereabouts ;  also,  that  the  sides  of  Kingston  street  were 
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parallel,  that  the  sidewalk  thereon,  adjacent  to  the  premises  of 
the  defendant,  is  more  than  one  sixth  as  broad  as  the  whole 
8treet,*and  that  the  street  was  constructed  before  March,  A.  D. 
1833. 

In  support  of  the  complaint,  the  attorney  for  the  common- 
wealth  offered  to  read  the  seventeenth  section  of  an  ordinance 
of  the  city  of  Boston,  passed  the  22d  day  of  August,  A.  D. 
1833,  entitled  ^^an  ordinance  establishing  the  office  of  superin- 
tendant  of  streets,  and  prescribing  the  duties  thereof ;  to  pre- 
vent unlawful  and  injurious  practices  in  the  streets  of  the  city, 
and  in  relation  to  sidewalks."  The  defendant's  counsel  ob- 
jected to  the  reading  of  this  ordinance  to  the  jury ;  but  the 
court  overruled  the  objection,  and  it  was  read  in  these  words, 
namely  :  ^^  that  from  and  after  the  passing  of  this  ordinance,  the 
tenant,  occupant,  and  in  case  there  shall  be  no  tenant,  the 
owner  of  any  building  or  lot  of  land  bordering  on  any  street, 
lane,  court,  or  public  place  within  the  city,  (excepting  that  part 
of  the  city  called  South  Boston,)  where  there  is  any  footway  or 
sidewalk,  shall,  after  the  ceasing  to  fall  of  any  snow,  if  in  the 
day-time,  within  six  hours,  and  if  in  the  night  time,  before  two 
of  the  clock  in  the  afternoon  succeeding,  cause  the  same  to  be 
removed  therefrom ;  and  in  default  thereof  shall  forfeit  and  pay 
a  sum  not  less  than  one  dollar,  and  not  more  than  four  dollars, 
for  each  and  every  day  that  the  same  shall  afterwards  remain 
on  such  footway  or  sidewalk."  The  attorney  for  the  common- 
wealth also  read  that  clause  in  the  fifteenth  section  of  the  city 
charter,  (act  of  1821,  c.  110,)  which  declares,  "  that  the  mayor 
and  aldermen  and  common  council  of  the  said  city  shall  have 
power  to  make  all  such  needful  and  salutary  by-laws,  as  towns 
by  the  laws  of  this  commonwealth  have  power  to  make  and 
establish,  and  to  annex  penalties  not  exceeding  twenty  dollars 
for  the  breach  thereof."  He  also  read  that  clause  in  the 
seventh  section  of  the  act  of  1785,  which  empowers  the  inhab- 
itants of  any  town  ^'  to  make  and  agree  upon  such  necessary 
rules,  orders,  and  by-laws,  for  the  directing^  managing,  and  or- 
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dering  the  prudential  affairs  of  such  towns,  as  they  shall  judge 
most  conducive  to  the  peace,  welfare,  and  good  order  thereof." 
Sidney  Bartletty  for  the  defendant,  first  objected  to  the 
form  of  the  complaint,  and  contended  that  the  act  of  1817, 
0.  50,  which  declares  ^'  that  all  fines,  forfeitures,  and  penal- 
ties accruing  within  the  town  of  Boston,  for  the  breach  of 
any  by-law  of  the  said  town,  which  is  now  in  force,  or  which 
may  hereafter  be  duly  enacted  or  made,  may  be  recovered  by 
indictment,  information,  or  complaint,  in  the  name  of  the  com- 
monwealth, in  any  court  competent  to  try  the  same,^'  was  not 
warranted  by  the  constitution  ;  inasmuch  as  these  by-»laws  being 
matter  of  private  right,  the  parties  in  litigation  should  be  placed 
on  an  equality  as  to  the  costs  of  suit.  He  next  contended  that 
the  by-law  was  inoperative  and  void,  for  various  reasons.  1. 
Because  it  was  repugnant  to  the  statutes  of  the  commonwealth, 
relative  to  the  subject  matter ;  particularly  to  the  act  of  ]786, 
c.  81,  and  the  act  of  1796,  c.  56 :  and  inasmuch  as  it  creates 
and  assesses  a  tax  for  the  amendment  and  repair  of  highways, 
contrary  to  those  statutes,  and  to  that  provision  in  the  fifteenth 
section  of  the  city  charter,  <^  that  in  the  assessment  and  appor- 
tionment of  all  such  taxes  upon  the  polls  and  estates  of  all 
persons  liable  to  contribute  thereto,  the  same  rules  and  regula- 
tions shall  be  observed  as  are  now  established  by  the  laws  of 
this  commonwealth,  or  may  be  hereafter  enacted,  relative  to  the 
assessment  and  apportionment  of  town  taxes."  The  duty  im- 
posed by  the  ordinance,  was,  he  considered,  in  the  nature  of  a 
tax  imposed  without  the  consent  of  the  people,  expressed  by  an 
act  of  the  legislature.  2.  The  ground  of  the  defendant's  second 
objection  to  the  validity  of  the  by-law,  was,  that  it  imposed  a 
tax  upon  part  only  of  certain  persons,  not  on  all  owners  and  oc- 
cupants of  land  in  the  city  of  Boston,  inasmuch  as  it  did  not 
extend  to  owners  and  occupants  of  land  in  that  part  of  the  city 
called  South  Boston.  It  was  for  this  cause  partial  and  unjust, 
as  the  public  burdens  should  be  equally  assessed  on  all  such 
owners  and  occupants  in  the  city.     The  last  objection  to  the 
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complaint,  on  which  the  counsel  for  the  defendant  relied,  was, 
that  inasmuch  as  the  sidewalk  in  Kingston  street  was  built  prior 
to  March  16,  1833,  and  its  breadth  is  more  than  one  sixth  of 
that  street ;  and  further,  as  it  does  not  appear  that  the  width  of 
that  sidewalk  has  been  regulated  by  surveyors  of  highwaysi 
since  the  passing  of  the  act  of  1833,  c.  128,  the  defendant  was 
not  by  law  bound  to  remove  the  snow  therefrom. 

Parker  and  B*  R.  Curtis^  for  the  commonwealth. 

Thacbcr,  J.  The  counsel  for  the  defendant  contends  that 
the  act  of  1817,  c.  50,  is  unconstitutional.  If  the  question 
arising  under  a  by-law  or  ordinance  of  the  city,  were  matter  of 
mere  private  riglit,  it  would  be  both  impolitic  and  unjust  to  pie* 
scribe  the  remedy  in  such  form  as  would  subject  an  innooent 
citizen  to  the  vexation  of  a  criminal  process,  without  granting  to 
him  any  redress  upon  his  acquittal.  But  the  by-laws  and  ordi« 
nances  of  the  city  are  matters  of  general  convenience  and  ne- 
eessity.  If  the  penalty  for  a  breach  were  to  be  sued  for  io 
every  instance,  and  recovered  in  a  civil  action,  the  law  would 
be,  in  a  great  degree,  without  efficacy ;  and  it  would  be,  in 
many  instances,  as  great  a  punbhment  to  the  prosecutor  to 
commence  and  carry  on  the  suit,  as  to  the  party  prosecuted* 
Therefore  the  mode  of  prosecuting  in  these  cases,  in  the  name 
of  the  commonwealth,  is  both  legal  and  effectual. 

The  counsel  further  contends  that  the  by-law  is  inoperative 
and  void,  because  it  is  repugnant  to  the  statutes  of  the  common^ 
wealth ;  and  partial  and  uxijust  because  the  people  of  South 
Boston  are  exempted  from  taxation  under  it.  The  act  of  1786, 
c*  81,  ^<  making  provision  for  the  repair  and  amendment  of 
highways,"  and  the  additional  act  of  1796,  c.  58,  were  never 
intended  to  apply  to  the  town  of  Boston.  From  early  time, 
the  streets  of  that  town  have  been  laid  out,  altered,  and  kept  in 
repair  by  laws  and  usages  adapted  to  its  situation  as  a  great 
and  populous  metropolis.^    Certainly  since  the  act  of  1799, 

• 

'  See  the  act  of  4  W.  &  M.  'c.  1,  which,  in  the  second  section  aathorise» 
justices  and  selectmen  to  lay  out  streets,  &c.  in  the  town  of  Boston.  PrOT. 
Laws,  ed.  1759,  p.  2. 
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c.  31y ''  to  regulate  the  paving  of  streets  in  the  town  of  Boston^ 
mnd  for  removing  obstructions  in  the  same,"  the  streets  and 
sidewalks  of  that  town  have  been  constructed  and  regulated 
by  special  laws,  enacted  for  that  purpose,  and  not  by  the  gene- 
ral  highway  laws  of  the  commonwealth.  By  the  act  of  1786^ 
c  81,  when  the  highways  are  blocked  up  or  incumbered  with 
snow,  the  surveyors  are  required  ^*  forthwith  to  cause  so  much 
thereof  to  be  removed  or  trod  down,  as  will  render  the  roads 
passable."  But  except  in  the  city  of  Boston,  and  perhaps  in  a 
very  few  other  of  the  large  towns  of  the  commonwealth,  there 
are  no  sidewalks  to  the  roads,  and  it  was  not  necessary  to  pass 
any  general  law  for  their  regulation.  In  the  city  of  Boston, 
however,  where  the  streets  are  generally  narrow,  and  badly  con- 
structed, the  sidewalks  are  indispensable,  both  for  the  conven- 
ience and  safety  of  foot  passengers ;  and  therefore  the  special 
laws  have  prescribed  the  manner  in  which  they  shall  be  con- 
structed and  used.  If  the  iinow  on  the  sidewalks  is  not  re- 
moved immediately  after  it  has  fallen,  it  will  soon  melt  and  be 
formed  into  ice,  which  would  destroy  the  walk  in  a  great  de- 
gree for  females  and  invalids,  and  for  many  other  persons. 
It  is  in  the  nature  of  a  nuisance  which  must  be  forthwith 
abated.  The  necessity  of  the  case  is  the  best  defence  of  the 
law.  The  city  could  not,  unless  at  an  enormous  expense,  em- 
ploy a  sufficient  number  of  persons,  who  should  be  constantly 
ready  to  remove  the  snow  from  the  sidewalks  before  it  is  trod- 
den down,  and  formed  into  ice.  Such  an  addition  to  the 
tax  would  be  perhaps  a  just  ground  of  complaint.  Some 
general  regulation  on  this  subject  is  necessary,  and  none  ap" 
pears  preferable  to  that,  which  this  ordinance  prescribes,  that 
the  occupants  of  the  several  houses  shall  clear  the  sidewalks  in 
front  of  their  lots,  and  where  a  house  or  lot  is  without  an  occu- 
pant, that  the  duty  shall  fall  on  the  owner.  If  every  occupant 
takes  care  of  his  own  sidewalk,  the  duty  will  be  done  with 
despatch,  and  without  delay ;  nor  will  the  burden  upon  individu- 
als be  great.     Where  a  sidewalk  like  that  of  the  defendant's, 
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covers  a  large  extent,  the  burden  will  be  increased  in  propor- 
tbn  to  that  extent.  It  is  equal  however  on  the  description  of 
persons  on  whom  it  falls ;  certainly  not  so  unequal,  as  to  be  a 
sufficient  ground  to  set  it  aside  for  that  cause.  The  ordinance 
in  this  case,  is  not  repugnant  to  the  general  highway  laws ;  be* 
cause  those  laws  are  not  in  force,  and  do  not  apply  to  this  city. 
If  I  am  correct  in  this  opinion,  it  will  follow,  that  no  variance 
between  those  laws  and  the  provisions  of  the  ordinance  will 
avail  to  set  it  aside. 

I  do  not  consider  that  the  ordinance  imposes  a  tax  on  pro- 
perty, but  is  rather  a  personal  duty  on  the  occupants  of  real 
estate  within  the  city,  to  remove  from  their  premises  an  inconve- 
nience, which  could  not  be  so  well  done  in  any  other  way.  If 
it  is  admitted,  that  the  sidewalk  is  a  part  of  the  street  or  public 
townway,  it  seems  not  to  be  an  unreasonable  personal  service, 
to  require  the  occupants  of  all  buildings  adjoining  on  sidewalks, 
to  keep  them  clean  and  free  from  nuisance,  it  being  a  common 
and  mutual  benefit,  and  for  the  comfort  not  only  of  themselves, 
but  of  all  others  who  shall  pass  by  and  over  them.  The  ordi- 
nance is  not  repugnant  to  those  special  laws  which  relate  to  the 
streets  of  this  city ;  for  those  laws  make  no  provision  for  re- 
moving snow  from  the  sidewalks.  It  appears  rather  to  be  a 
branch  of  municipal  regulation,  and  to  fall  within  the  principle 
of  an  act  of  the  colonial  government  of  so  early  a  date  as  the 
year  1670,  which  was  afterwards  adopted  by  the  provincial 
government,  and  makes  part  of  the  law  of  this  commonwealth. 
This  act  authorized  the  freemen  of  every  town  ^^  to  make  such 
laws  and  constitutions  as  may  concern  the  welfare  of  their 
town  ;  provided  they  be  not  of  a  criminal,  but  of  a  prudential 
nature,  and  that  their  penalties  exceed  not  twenty  shillings  for 
one  offence,  and  that  they  be  not  repugnant  to  the  public  laws 
and  orders  of  the  country."  * 


^  See  the  charters  and  general  laws  of  the  colony  and  province  of  Massa- 
chusetts Bay,  pp.  195  and  249.    And  act  of  1785,  c.  75,  s.  7. 
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But  if  it  is  true,  that  by  exempting  South  Boston  from  the  ope- 
ration of  this  ordinance,  it  becomes  partial  and  unjust  in  its  ope- 
ration, and  imposes  an  unequal  burden  upon  part  of  the  city ; 
the  objection  would  certainly  go  to  its  validity.  If  there  be 
not  good  and  sufficient  reason  for  exempting  South  Boston  from 
the  operation  of  this  ordinance,  its  partial  nature  would  be  good 
reason  to  set  it  aside ;  for  a  by-law  should  be  reasonable  in  its 
nature,  and  just  and  equal  in  its  operation.  The  act  of  1803, 
c*  111,  which  set  off  the  north-eas:  part  of  the  town  of  Dor- 
chester, and  annexed  the  same  to  the  town  of  Boston,  provides, 
among  other  things,  <'  that  the  town  of  Boston  shall  not  be 
obliged  to  complete  the  streets  laid  out  by  their  selectmen  pur- 
suant to  this  act,  sooner  than  they  may  deem  it  expedient  so  to 
do."  The  annexation  of  South  Boston  was  the  fruits  of  long 
and  earnest  application  on  the  part  of  the  proprietors  of  lands  in 
that  section.  The  old  town  would  not  finally  consent  to  it,  but 
upon  the  conditions  which  are  mentioned  in  the  act,  among 
whi  h  that  relating  to  the  streets  was  deemed  essential.  Now 
it  would  be  manifestly  unreasonable  to  require  the  occupants 
and  owners  of  lots  in  South  Boston  to  remove  the  snow  from 
their  sidewalks,  until  the  city  shall  have  adopted  their  streets, 
and  the  sidewalks  shall  have  been  constructed  according  to  the 
laws  and  regulations  which  prevail  in  the  old  parts  of  the  town. 
And  as  it  does  not  appear  that  the  streets  in  South  Boston  have 
been  adopted  by  the  city,  it  appears  to  be  good  reason  for  the 
discrimination  which  the  ordinance  has  made  in  favor  of  that 
section. 

The  counsel  further  contends  that  as  the  sidewalk  on  Kings- 
ton street  was  built  prior  to  the  act  of  1833,  c.  128,  and  as  its 
width  does  not  appear  to  have  been  regulated  since  that  time, 
the  defendant  was  not  bound  to  remove  the  snow  from  that 
street.  That  act  is  '^  in  addition  to  the  several  acts  respecting 
the  streets  of  Boston,"  and  repeals  no  prior  act.  It  authorizes 
the  city  council,  by  any  ordinance,  "  to  empower  the  surveyors 
of  highways  of  the  city,  so  to  regulate  the  width  aud  height  of 
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the  sidewalks  of  any  public  squares,  places,  streets,  laaes  or 
alleys  in  said  city,  as  shall,  in  judgment  of  said  surveyors,  be 
most  conducive  to  the  convenience  and  interest  of  said  dty.'* 
This  act  is  affirmative  in  its  nature,  and  prospective  in  its  opera- 
tion ;  and  while  it  provides  a  mode  to  alter  and  regulate  side- 
walks, in  future  it  cannot  be  construed  to  abolish  or  discontinue, 
or  affect  any  streets  or  sidewalks  that  were  then  in  existence,  or 
to  repeal  any  ordinance  of  the  city  duly  made,  and  in  force  at 
the  time. 

To  these  several  orders,  opinions  and  instructions  of  the 
judge,  the  defendant's  counsel  duly  excepted  at  the  time,  and 
requested  that  his  exceptions  should  be  noted  and  allowed,  and 
made  part  of  the  record,  which  was  done  ;  and  the  defendant 
was  allowed  the  benefit  of  them,  and  of  any  other  objections 
arising  out  of  the  record,  in  any  future  proceedings  which  he 
might  institute,  to  test  the  sufficiency  of  the  complaint,  and  the 
validity  of  the  ordinance  on  which  it  was  founded.^ 

The  jury  returned  a  verdict  of  guilty,  and  the  judgment  of 
the  police  court  was  affirmed,  with  the  additional  costs. 


JUNE    TERM,   1835. 
Commonwealth  o.  Ezekiel  F.  Lancasteb. 

The  note  of  a  minor  is  not  property  within  the  act  of  181&,  c.  136.  (Rev. 
St.  c.  126,  8.  39.) 

Where,  hy  means  of  false  pretences,  a  party  had  obtained  from  a  minor  his 
note,  which  at  the  time  of  the  prosecution  was  not  dne  nor  paid  ;  it  was 
held,  that  the  offence  of  cheating  by  false  pretences  was  not  complete. 

This  indictment  was  founded  on  the  act  of  1815,  c.  136, 

'  Upon  a  petition  to  the  sapteme  jndicial  court  for  a  certiorari  to  the  muni- 
cipal court,  the  decision  in  this  case  was  affirmed,  and  the  petition  dismissed. 
(Goddardf  petitioner,  16  Pick.  504.) 
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and  charged  the  defendant  with  having  designedly  and  fraudu- 
lently obtained  from  one  Isaac  Miles,  his  negotiable  note  of 
hand  for  two  hundred  and  eighty-one  dollars,  by  means  of  cer- 
tain false  pretences,  and  with  the  intention  to  defraud  him  of 
that  amount.  It  appeared,  at  the  trial,  that  the  said  Isaac  'Miles 
bought  of  Lancaster  a  printing-press,  and  a  lot  of  printing  types, 
and  gave  for  them  in  payment  the  note  in  question,  which  had 
not  yet  become  due,  and  to  secure  payment  of  the  note,  he  had 
executed  to  Ijancaster  a  mortgage  of  the  press  and  types,  which 
were  remaining  in  Lancaster's  possession  at  the  commencement 
of  the  prosecution.  The  false  pretence  alleged  in  the  indict- 
ment was,  that  Lancaster  had  declared  to  Miles,  that  the  press 
and  types  belonged  to  him,  and  were  free  from  any  chaige  or 
incumbrance.  It  was  alleged,  however,  in  the  indictment,  and 
proved  at  the  trial  by  the  testimony  of  one  David  H.  Exme, 
who  was  sworn  and  examined  as  a  witness,  that  in  the  month 
of  September,  1834,  he  sold  the  whole  printing  establishment  to 
Lancaster,  taking  in  payment  his  two  notes  each  for  seven  hun- 
dred dollars,  and  that,  to  secure  the  payment  of  these  notes,  Lan- 
caster executed  to  him  a  mortgage  of  the  press  and  types ;  and 
that  the  deed  of  mortgage  was  recorded  in  the  office  of  the  city 
clerk,  according  to  the  act  of  1832,  c.  157.  Kane  further  testi- 
fied, that  during  the  negotiation  between  Miles  and  Lancaster, 
which  was  in  March,  1835,  the  latter  asked  him  to  consent  to 
his  selling  a  portion  of  the  articles,  to  which  he  agreed,  provided 
that  an  amount  of  property  equivalent  in  value  should  be  sub- 
stituted in  their  place.  But  the  witness  said,  that  there  was  no 
removal  of  the  property,  and  that  he  had  heard  nothing  further 
of  the  negotiation.  It  appeared  further,  that  after  Lancaster 
had  obtained  the  note  of  Miles,  he  passed  it  to  Messrs.  Hilliard, 
Gray,  &  Co.  as  collateral  security  for  a  purchase  of  books,  to 
the  amount  of  three  hundred  dollars  in  value,  which  they  had 
sold  and  delivered  to  him  on  credit 

At  this  stage  of  the  trial,  the  attorney  for  the  common*^ 
wealth  suggested  to  the  court|  that,  owing  to  some  accident  or 
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misunderstanding  that  the  trial  was  not  to  come  on  at  that  time. 
Miles  was  not  present.  The  judge  proposed  to  postpone  the 
further  hearing.  But  as  it  had  been  stated  by  Mr.  Kane,  in 
the  course  of  his  testimony,  that  Isaac  Miles  was  a  minor,  a 
question  arose  as  to  the  effect  of  that  fact,  which  Mr.  Parker 
said  could  not  be  controverted.  He  further  said,  that  if  that 
fact  was  fatal  to  the  prosecution,  he  was  willing  to  submit  the 
case  to  the  jury  under  the  direction  of  the  court.  Geoige 
^  Bond,  the  foreman  of  the  jury,  inquired  of  the  court,  whether 
that  fact  would  alter  the  moral  turpitude  of  the  transaction  on 
the  part  of  the  defendant ;  and  whether  it  would  be  right  to 
subject  Miles  to  the  necessity  of  resisting  payment  of  the  note 
by  pleading  his  minority. 

ParkeVy  for  the  commonwealth. 
The  defendant  had  no  counsel. 

Thacher,  J.  The  charge  against  Lancaster,  for  which 
he  is  on  trial,  is  for  defrauding  Miles  of  his  property  by 
ialse  pretences.  If  no  property  has  been  obtained,  how- 
ever dishonest  were  his  intentions,  the  crime  is  incom- 
plete, and  Miles  was  not  defrauded.  If  Miles  had  paid 
the  note,  presuming  that  it  was  binding,  he  would  have  been 
defrauded  of  the  amount  paid.  But  it  being  admitted  that 
Miles,  at  the  time  he  signed  the  note  was  a  minor,  it  was  not 
binding  on  him,  and  he  could  not  be  compelled  to  pay  it.  The 
law  does  not  consider  an  infant  bound  by  any  executory  con- 
tract which  is  not  for  his  advantage.  He  is  able  to  contract  for 
board,  clothing,  instruction  and  other  necessaries  according  to 
bis  degree ;  because  these  are  needful  to  him,  and  for  his  bene- 
fit. If  Miles  should  hereafter  choose  to  pay  the  note,  having  a 
full  knowledge  of  the  facts,  it  would  be  considered  a  voluntary 
payment  on  his  part,  and  consequently  not  a  ground  to  impute 
fraud  to  Lancaster.  But  as  the  note  was  made  by  a  minor, 
and  contained  no  binding  obligation  in  law  on  him  to  pay  it, 
and  payment  has  not  been  made,  it  is  not  to  be  considered  as 
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property  of  which  he  has  been  defrauded ;    and  therefore  you 
are  bound  to  find  the  defendant  not  guilty. 

The  jury  accordingly  found  the  defendant  not  guilty.  But 
the  court  refused  to  order  his  discharge,  until  Messrs.  Hilliard, 
Gray  &  Co.  had  an  opportunity  to  present  a  complaint  against 
him^  if  they  should  see  fit  to  do  so.  For  which  purpose,  he  was 
ordered  to  be  brought  into  court  on  the  15th  day  of  June,  to 
which  the  court  was  adjourned. 


SEPTEMBER  TERM,  1835. 

Commonwealth  v.  William  Babnabd. 

Where,  upon  objection  to  a  witnees  for  defect  of  religions  faith,  he  stated  at 
first  that  he  believed  in  a  God;  and  afterwards  that  he  did  not  consider  an 
oath  more  binding  upon  his  conscience  than  a  simple  promise,  that  he  at- 
tached no  religious  obligation  or  sanctity  to  an  oath,  and  that  he  had  no 
idea  of  a  God  who  knows  the  secrets  of  all  hearts,  and  who  rewards  and 
punishes  men  according  to  their  conduct ;  such  witness  was  held  to  be  in- 
competent. 

In  the  trial  of  this  case,  which  was  an  indictment  charging 
the  prisoner  for  stealing  money  of  Abner  Kneeland,  in  the 
dwelling-house  of  Edward  H.  Whitaker,  an  objection  was 
made  to  the  competency  of  Whitaker,  who  was  offered  as  a 
witness  for  the  commonwealth,  on  the  ground  of  a  defect  of  re- 
ligious faith.  He  was  sworn  on  the  voire  dire,  and  said  at  first 
that  he  believed  in  a  God.  But  upon  a  suggestion  of  George 
T.  Bigelow,  Esq.  counsel  for  the  prisoner,  he  was  further  in- 
terrogated by  the  court,  as  to  the  meaning  which  he  attached 
to  the  expression  in  the  oath,  ^'  So  help  you  God.''  He  said 
that  it  meant  that  he  should  relate  the  truth  ;  but  that  he  did 
not  consider  an  oath  to  be  more  binding  upon  his  conscience, 
than  a  simple  promise.    The  court  being  desirous  of  further 
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information  of  the  sentiments  of  the  witness,  made  other  in- 
quiriesy  took  down  his  answers  in  writing,  and  read  them  over 
to  him  afterwards.  He  declared  that  he  attached  no  religious 
obligation  nor  sanctity  to  an  oath,  administered  to  him  in  a 
court  of  justice*  He  further  said  that  he  had  no  idea  of  such  a 
being  as  the  one  living  and  true  God,  who  knows  the  secrets  of 
all  hearts,  who  takes  knowledge  of  the  actions  of  men,  and  who 
will  reward  or  punish  them  as  their  conduct  in  this  life  is  good 
or  evil. 

The  court  considered  the  witness  as  not  qualified,  and  did 
not  permit  him  to  be  sworn  in  chief.  But  although  the  testi- 
mony of  this  witness  was  excluded,  the  prisoner  was  convicted 
of  the  larceny  by  other  evidence.  He  was  also  convicted  on 
three  other  indictments  for  like  offences  at  other  times,  which 
were,  with  the  consent  of  the  prisoner  and  his  counsel,  put  to 
the  same  jury. 


MAY    TERM,    1836. 

COMHONWEALTH   «•  MaTERICK   WtMAN  AND  AlBERT  RobINSON. 

A/ler  the  incompetency  of  a  witness,  on  account  of  a  defect  of  religious  be- 
lief, has  been  established  by  testimony,  he  cannot  be  sworn  upon  the  voire 
dire  to  restore  his  competency  by  his  own  declarations. 

On  the  16th  day  of  May,  Maverick  Wyman  was  put  on  trial. 
He  was  charged  with  a  conspiracy  with  one  Albert  Robinson 
to  obtain  goods  from  certain  merchants  in  Boston,  by  false 
pretences.  The  attorney  for  the  commonwealth  offered  Rob- 
inson to  be  sworn  as  a  witness,  to  prove  the  conspiracy  in 
Lowell,  where  both  resided.  Other  witnesses  had  testified, 
that  the  goods  to  a  large  amount  were  sold  and  delivered  to 
Robinson,  on  his  personal  application.     The  conspiracy,  if 
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there  was  one,  was  made  between  him  and  the  defendant,  and 
of  that  fact  Robinson  was  the  only  witness.  The  county  attorney 
stated  that,  in  consequenoe  of  information  that  Robipson  had 
received  assurances  from  the  attorney  of  the  northern  district, 
he  had  entered  a  nolo  protequi  as  to  him. 

The  counsel  for  the  defendant,  objected  to  the  oath  being 
adoiifiistered  to  the  witness,  on  the  ground  that  he  was  an  Athe- 
ist, and  called  witnesses  to  prove  the  fact. 

Several  witnesses  having  been  examined  in  proof  of  this  alle- 
gation, the  county  attcM'ney,  on  the  ground  that  Robinson  might 
have  ohuiged  his  religious  opinions,  moved  that  he  might  be 
sworn  on  the  voire  dire ;  but,  upon  a  suggestion  from  the  court, 
evidence  was  introduced  tending  to  show  that  there  had  been 
such  a  change  of  opinion. 

Parker  and  S,  H.  Mana^  for  the  commonwealth,  in  support 
of  the  motion,  cited  HantcofBoh  v.  Han9comby  (15  Mass.  184.) 

22.  Choate  and  Zf.  C  Merriamy  for  the  defendant,  cited 
Jackson  v.  Gridley^  (18  Johns.  98)  ;  Curii$  v.  Strong,  (4  Day, 
51) ;   Wakefield  v.  Ross^  (5  Mason,  18,  note.) 

Thachcb,  J.,  then  delivered  the  following  opinion  : 

The  question  to  be  settled  by  the  court  is,  whether  Albert 
Robinson  is  to  be  sworn  to  qualify  himself  as  a  witness  in  this 
case  for  the  government.  Our  law  considers  an  oath  as  a  reli- 
gious act,  which  is  binding  on  the  conscience  of  the  witness, 
and  therefore,  where  he  is  not  a  Christian,  he  is  to  be  sworn 
according  to  the  peculiar  ceremonies  of  his  religion.  (Rev. 
St.  c.  94,  s.  11.)  It  is  an  act  of  religion  :  the  witness  appeals 
to  God,  who,  though  invisible,  is  believed  by  him  to  be  present, 
and  invokes  his  displeasure,  if  what  he  says  is  false.  It  is  man- 
ifest, if  he  denies  all  belief  in  God,  and  all  accountability  to 
him,  that  the  witness  lacks  the  legal  qualification.  The  law 
which  excludes  an  Atheist  from  being  sworn  as  a  witness,  is,  I 
think,  founded  in  wisdom.  What  security  have  we  for  his 
conscience,  and  what  confidence  can  you  repose  in  his  testi- 
mony, if  it  is  for  his  interest  to  pervert  the  truth  ?     It  is  for  the 
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protection  of  the  citizen,  that  he  is  not  to  be  deprired  of  his 
life,  property,  liberty  or  character,  by  the  judgment  of  a  court 
of  justice,  unless  upon  the  testimony  of  witnesses  who  regard  an 
oath  as  carrying  with  it  the  highest  religious  sanction.  Shall  a 
citizen  who  has  hitherto  stood  fair  in  society,  be  rendered  infe- 
nious,  and  his  children  be  doomed  to  perpetual  ignominy,  by  the 
testimony  of  one,  who,  in  addition  to  a  total  disregard  of  ac- 
countability to  the  Supreme  Being,  has  perhaps  the  deepest  in- 
terest to  pervert  the  truth  ?  It  is  far  better,  that  the  lips  of  such 
a  man  should  be  sealed,  and  that  they  should  not  be  suffered 
to  be  opened  in  a  court  of  justice.  This  is  undoubtedly  for  the 
security  of  innocence  ;  and  if  the  rule  should  sometimes  ope- 
rate to  screen  the  guilty,  it  is  such  an  inconvenience  as*  is  inci- 
dent to  all  general  rules,  and  it  does  not  follow,  that  the  rule 
is  not  founded  in  sound  policy.  It  must  be  considered  too,  that 
this  is  not  a  question  of  right  on  the  part  of  the  witness  who  is 
offered  to  be  sworn,  but  of  the  party  who  may  be  prejudiced  by 
his  testimony.  The  witness  is  not  deprived  of  a  right ;  for 
what  injury  is  it  to  him,  that  he  is  not  called  to  the  stand  ?  It 
is  like  the  case  of  a  juror,  who  is  rejected  from  the  jury  for 
alleged  turpitude.  He  cannot  complain  that  he  is  relieved  from 
the  burden  of  that  duty ;  but  it  is  the  great  constitutional  safe- 
guard of  the  citizen,  to  be  tried  by  jurors,  good  men,  free  from 
suspicion,  and  as  disinterested  as  the  lot  of  humanity  will  ad- 
mit. It  may  be  said,  that  although  the  witness  cannot  com- 
plain that  he  is  not  sworn,  he  is  yet  disgraced  by  the  cause  of 
his  rejection  ;  and  it  may  sometimes  happen  that  it  would  be 
advantageous  to  an  individual,  to  be  sworn  as  a  witness,  or  to 
serve  as  a  juror.  But  the  law  does  not  regard  the  wounded 
feelings  of  the  individual ;  it  is  only  solicitous  to  protect  the 
life,  liberty,  property,  and  character  of  the  parties,  by  a  fair 
trial. 

When  the  witness  was  called  in  this  case,  the  counsel  for  the 
defendant  did  not  move  to  examine  him  on  the  voire  dire,  in 
order  to  discover  whether  be  was  an  Atheist.    Declaring  that 
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they  did  not  confide  in  his  veracity,  and  asserting  that  he  did 
not  respect  the  religion  of  an  oath  ;  they  undertook  to  prove 
the  fact.  This  seemed  to  me  to  be  a  course  free  from  doubt  or 
objection.  For  it  may  be  well  doubted,  whether  it  is  proper  to 
put  a  citizen  on  oath  to  declare  his  own  turpitude.  If  the  wit- 
ness should  decline  to  answer  questions  in  such  case,  might  he 
not  allege  that  he  was  shielded  by  the  bill  of  rights  from  furnish- 
ing evidence  against  himself ;  and  therefore,  that  he  was  not 
bound  to  avow  or  to  deny  bis  belief  of  certain  doctrines,  which 
would  tend  to  degrade  him  in  the  general  estimation,  or  to 
lessen  him  in  the  opinion  of  any  portion  of  the  community,  or 
to  disqualify  him  as  a  witness  in  a  court  of  justice  ?  Besides, 
if  his  oath  is  to  be  taken  on  this  subject,  why  should  he  not  be 
believed  on  any  other  point,  which  is  involved  in  the  issue  ? 

There  has  been  in  this  case  a  full  examination  of  witnesses 
relative  to  the  character  of  Albert  ^.obinson.  He  is  of  suffi- 
cient age  and  discretion  to  know  the  elements  of  religion, 
natural  and  revealed ;  and  it  is  not  presumed  that  he  is  ignorant 
of  the  sentiments  of  the  community  on  this  most  interesting 
subject.  If  faith  is  to  be  reposed  in  the  testimony  of  witnesses, 
it  has  been  fully  shown,  that,  at  several  times,  within  the  last 
eighteen  months,  he  has  declared  his  disbelief  in  the  existence 
of  a  God,  of  a  future  state,  and  of  all  future  accountability.  It 
does  not  appear,  that  these  declarations  were  made  in  the  heat 
of  debate,  nor  by  way  of  inquiry  to  remove  doubts,  but 
with  deliberation.  It  would  seem,  too,  that  his  conduct  and 
conversation  were  practical  illustrations  of  bis  religious  notions, 
or  rather  of  his  abandonment  of  all  religion.  The  testimony 
has  established  the  fact,  that  as  late  as  the  month  of  November 
last,  he  was  an  avowed  Atheist.  To  counteract  this  testimony, 
the  government  has  produced  sundry  witnesses,  to  show  his 
declarations  of  belief  in  a  God,  and  a  change  of  character. 
Nearly  allied  to  him  in  blood  and  aiSection,  they  undoubtedly 
said  as  much  in  his  favor  as  the  truth  would  justify.  Bat  I  con- 
fess, it  does  not  appear  to  me,  that  they  have  proved  a  change. 
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Confined  in  jail  for  months,  bat  admitted  to  the  Tints  of  his 
friends,  yet  no  one  undertakes  to  say,  that  he  has  confessed  his 
foOy  in  denying  a  God,  or  that  he  had  suspected,  that  a  jost 
retributive  providence  had  arrested  his  career.  He  has  noC 
asked  for  advice  or  consolation,  althoagh  enlightened  and  pious 
men  would,  I  doubt  not,  have  willingly  hastened  to  his  succor. 
In  the  language  of  Judge  Swift,*  *^  if  an  infidel  has  any  coo- 
science,  or  regard  for  truth,  he  would,  if  questioned,  honesdy 
avow  his  creed  and  be  rejected.  If  be  has  no  conscience,  or 
r^iard  for  truth,  and  his  feelings  incline  him  to  favor  the  party 
calling  him,  he  would  either  deny  the  opinions  imputed  to  him, 
or  pretend  to  a  sudden  conviction,  that  he  had  been  in  an  error, 
and  that  he  now  believed  in  a  God,  and  a  future  state  of 
rewards  and  punishments." 

The  incompetency  of  this  witness  has  been  established  by 
proof.  To  permit  him  to  restore  his  competency  by  his  own 
declarations,  under  oath  or  otherwise,  ^would  be  to  allow  a  vrit- 
ness  to  be  sworn,  after  it  bad  been  proved,  that  he  wanted  the 
requisite  qualification,  and  that  he  ought  not  to  be  believed  on 
his  oath.  ^'  It  would  be  incongruous,  says  Spencer,  the  Chief 
Justice  of  New  York,'  to  admit  a  man  to  his  oath,  to  ascertain, 
whether  an  oath  had  any  binding  influence  on  his  conscience. 
If  he  had  no  idea  of  the  sanction  which  the  appeal  to  heaven 
by  taking  an  oath,  creates,  what  is  there  to  prevent  his  swearing 
false  in  the  preliminary  inquiry  ?  ''  '^  It  does  appear  to  me,'' 
says  the  same  learned  judge,  "  that  upon  principle,  after  it  is 
proved,  that  a  witness  ofiered  is  at  the  time  he  is  offered,  an 
infidel,  that  he  can  neither  be  sworn  to  disprove  the  fact,  nor  be 
permitted,  without  oath,  to  make  himself  competent.  I  say 
an  infidel  at  the  time  he  is  offered,  for  the  proof  ought  to  relate 
to  avowals  and  opinions  expressed  by  the  witness  within  such 
time,  as  to  induce  the  presumption  that  his  infidelity  still  exists. 
If  the  declarations  were  made  some  time  before,  and  it  could 

I  Treatise  on  Evidence,  49.  '  Jaekion  v.  Crridley,  18  Johns.  98. 
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be  proved  by  external  signs,  that  there  had  been  a  change  of 
mind,  such  as  a  pious  and  devout  attention  to  religious  worship, 
and  declarations  in  the  belief  of  God,  and  a  future  state  of 
rewards  and  punishments,  such  proof  might  reinstate  the  wit- 
ness, and  entitle  him  to  be  sworn."  I  find  also,  that  in  a  trial 
before  Judge  Story,^  that  learned  and  eminent  judge,  who  is 
«o  profoundly  versed  in  the  principles  of  our  law,  and  who  has 
done  so  much  to  illustrate  it,  would  not  suffer  witnesses  to  be 
examined  personally  as  to  their  belief,  after  it  had  been  proved, 
that  they  did  not  believe  in  the  existence  of  a  God,  or  of  a 
future  state,  and  that  they  had  no  religious  belief. 

Before  I  conclude  my  remarks,  I  would  say,  that  I  think,  that 
much  of  the  infidelity  of  mankind,  especially  among  the  young, 
results  from  ignorance,  presumption,  and  vanity.  It  hardly 
required  the  authority  of  an  inspired  writer,  three  thousand 
years  ago,  to  justify  the  declaration,  that  it  is  the  fodj  ioho  has 
said  in  his  hearty  that  there  is  no  God.  That  this  fair  world  is 
without  an  intelligent  creator ;  that  all  things,  however  wise  in 
construction,  however  regular  and  perfect  in  action,  are  the 
fruit  of  blind  chance,  and  that  they  are  perpetuated  by  chance,  — 
are  monstrous  propositions,  contradicted  by  all  experience, 
absurd  and  absolutely  incomprehensible.  To  avoid  the  absurd- 
ity, modern  propagators  of  Atheism,  pretend  to  make  a  god  of 
stocks  and  stones,  of  the  air  and  light ;  admitting  nominally 
the  existence,  but  denying  the  attributes  of  the  Deity.  While 
men  yield  to  such  delusions,  the  law  refuses  to  them  some  of 
its  privileges  ;  and  admonishes  them,  in  that  mild  way,  to  cor- 
rect their  dangerpus  errors,  before  she  will  confide  in  their 
integrity  or  intelligence,  to  dispose  of  the  rights  of  others  in  a 
court  of  justice.     The  witness  is  therefore  rejected. 

After  the  court  had  pronounced  this  decision,  and  after  a 
short  conference  of  the  counsel,  the  county  attorney  observed, 
that  by  the  exclusion  of  the  testimony  of  Robinson,  the  gov- 

*  Wakefield  ▼.  J2om,  5  Mason,  16.  Curtis  y.  Strongt  4  Day,  51. 
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requisite  qualificat'  ^j,^  four  other  persons  who  were  named 
were  charged  with  stealing  thirty-five 
ed  and  fifty-four  dollars,  the  property  of 
their  possession.  The  money  consisted  of 
.ken  on  the  18th  day  of  September,  1835, 
of  the  Providence  railroad.  The  persons 
eny  were  convicts,  who  bad  escaped  from 
md  their  way  to  this  country,  where  tbey 
for  some  time  in  the  commission  of  great 
ndants,  with  William  Hosford,  an  accom- 
ere  arrested  on  the  following  day,  on  their 
The  bills  were  found  at  Framingham,  in 
were  deposited  by  Hosford  on  the  night 
sford  was  used  as  a  witness  for  the  pros©- 
ny  was  strongly  impugned  by  the  defend- 
8  corroborated  by  upwards  of  twenty  dif- 
icts. 
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Choate  and  Parky  for  the  defendants. 
ParJcer,  for  the  commonwealth. 

The  law  relative  to  the  evidence  of  an  accomplice  was  stated, 
in  committing  the  case  to  the  jury,  as  follows : 

Teacher,  J.  When  I  observed  to  you,  on  the  adjournment 
of  the  court  last  evening,  that  the  case  was  to  be  decided  on 
your  responsibility,  I  did  not  mean  to  withhold  from  you,  on  my 
part,  such  instructions  on  points  of  law,  as  would  enable  you  to 
take  a  just  view  of  the  evidence,  and  to  come  to  a  correct  re- 
sult. It  is  a  case  in  which  the  government  principally  relies  on 
the  testimony  of  an  accomplice,  to  obtain  a  verdict  against  the 
parties  on  trial.  An  accomplice  may  be  examined  as  a  witness 
both  in  civil  and  criminal  cases,  notwithstanding  his  participa- 
tion in  the  guilt  of  the  crime.  No  promise  of  pardon,  whether 
absolute  or  conditional,  will  render  an  accomplice  incompetent. 
My  Lord  Hale  says,  <^  Though  such  a  party  be  admissible,  as  a 
witness  in  law,  yet  the  credibility  of  his  testimony  is  to  be  left 
to  the  jury,  and  truly  it  would  be  hard  to  take  away  the  life 
of  any  person  upon  such  a  witness,  that  swears  to  save  his  own, 
and  yet  confesseth  himself  guilty  of  so  great  a  crime,  unless 
there  be  also  very  considerable  circumstances,  which  may  give 
the  greater  credit  to  what  he  swears."  *  In  every  case,  it  is 
understood  that  he  should  make  a  fair  and  impartial  disclosure 
of  his  own,  as  well  as  of  the  guilt  of  his  companions.  And  if 
he  is  guilty  of  perjury  in  any  one  particular,  wilfully  stating  a 
falsehood,  or  designedly  concealing  a  material  fact ;  it  is  the 
right  and  duty  of  the  jury  to  withhold  all  faith  from  his  testi- 
mony. For  it  is  better  that  the  guilty  should  escape,  than  that 
they  should  be  convicted  on  the  testimony  of  perjured  witnesses. 
While  there  is  no  doubt  as  to  the  competency  of  the  accom- 
plice, upon  any  principle,  the  condition  is,  not  that  he  should 
by  his  testimony  convict,  nor  even  that  he  should  give  evidence 


'  H.  P.  C.  305. 
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unfavorable  to  any  prisoner,  but  that  he  should  make  a  fair  dis- 
closure of  what  he  knows  of  the  transaction.  His  credit  is  for 
the  consideration  of  the  jury.  The  acknowledged  turpitude  of 
the  witness  stamps  his  testimony  with  suspicion ;  and  it  camiot 
be  denied,  that  he  has  a  strong  temptation,  to  endeaTor  to 
effect,  by  his  testimony,  the  conviction  of  the  party  accused, 
and  on  trial. 

The  jury  oMiy  convict  on  the  evidence  of  the  accomplice 
alone,  provided  they  give  full  credit  to  it  But  it  is  rarely  safe 
to  do  so ;  and  it  is  most  proper  to  acquit  the  party,  where  the 
testimony  of  the  accomplice  is  not  corroborated  in  material  cir* 
cumstances.  But  it  is  not  neoessary  that  the  accomplice  sboukl 
be  confirmed  in  every  circumstance.  If  that  were  required, 
bis  testimony  would  not  be  wanted  ;  because  the  guilt  of  the 
accused  would  in  such  case  be  proved  without  the  aid  of  the 
accomplice.  He  is  supposed  to  know  much,  that  is  known  only 
to  him  and  to  his  associates.  It  is  often  necessary  for  the  gov- 
ernment to  use  the  testimony  of  an  accomplice  to  bring  to  lig^t 
deep-laid  schemes  of  guilt.  The  confederacies  of  bad  men  are 
usually,  if  not  always,  not  only  conceived  in  iniquity,  but  exe- 
cuted in  secret.  Although  it  could  not  be  denied,  that  to  be- 
tray the  secret  of  the  confederacy  is  a  breach  of  plighted  faith 
among  themselves ;  yet  it  is  some  amends  to  society,  and  it  is 
much  to  be  desired,  that  such  men  should  always  distrust  one 
another.  But  where  persons  are  to  be  convicted  on  the  testi- 
mony of  an  accomplice,  who  is  as  guilty  as  themselves,  it 
seems  to  be  proper  to  allow  to  them  every  chance  to  protect 
themselves  against  his  private  malice  and  interested  villany ; 
and  therefore  I  have  thought  it  to  be  my  duty,  in  this  case,  not 
to  restrict  the  learned  and  faithful  counsel  for  the  prisoners  in 
the  privilege  of  cross-examination. 

Hosford  has  related  the  facts,  and  has  been  subjected  to 
a  most  severe  cross-examination.  He  has  stated  his  own  partici- 
pation in  the  guilt  apparently  without  reserve.  He  did  not 
withhold,  though  it  was  evident  he  was  reluctant  to  state,  many 
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circmnstances  of  hb  life  which  had  occurred  in  foreign  coun- 
tries,  and  since  his  arrival  in  the  United  States,  which  tended 
greatly  to  his  disgrace.  When  the  counsel  for  the  prisoners 
pressed  him  very  hard,  he  could  escape  from  their  severe  scru- 
tiny only  by  declaring,  that  he  knew  he  did  not  stand  before 
them  as  an  innocent  man  —  if  he  had  not  dealt  in  crimes,  and 
kept  such  bad  company,  he  said  he  should  not  have  been 
brought  to  that  place,  —  but  that  it  was  necessary  for  him  to 
utter  the  truth  on  this  occasion ;  and  it  is  for  you  to  decide 
whether  he  was  sensible  of  the  duty  as  well  as  the  privil^e  of 
bis  situation. 

The  judge  then  adverted  to  the  various  circumstances,  in. 
which  Hosford  was  corroborated  by  other  witnesses  in  the  case. 

The  jury  returned  a  verdict  that  both  were  guilty. 


JULY  TERM,  1836. 
Commonwealth  v.  Joseph  A.  Whitmarsh. 

The  English  law  of  libel  made  part  of  the  common  law,  and  was  used  and 
practised  upon  by  the  courts  of  Massachusetts,  before  the  adoption  of  the 
constitution. 

The  legislature  and  the  supreme  judicial  court  of  Massachusetts  have  repeat- 
edly, since  the  adoption  of  the  constitution,  recognized  libel  as  an  indicta- 
ble offence. 

The  sixteenth  article  of  the  bill  of  rights  did  not  repeal  the  common  law  of 
.  libel,  as  a  criminal  offence. 

The  facto  in  this  case,  and  the  points  made  by  counsel,  will 
appear  in  the  following  opinion  of  the  court. 

Parker ^  for  the  commonwealth. 

HcJlett,  for  the  defendant. 

Teacher,  J.     At  the  last  term  of  this  court,  the  jury  re- 
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turned  a  verdict  against  the  defendant,  that  he  was  guilty  of  the 
offence  of  libel,  which  is  charged  in  the  indictment ;  whereupoD 
his  attorney  filed  a  motion,  in  arrest  of  judgment,  assigning  as 
the  cause  thereof,  that  to  publish  a  defamatory  libel,  is  not  aa 
offence  against  any  law  of  this  commonwealth.  Prior  to  the 
trial,  he  had  moved,  by  his  attorney,  that  the  indictment  should 
be  quashed,  *'  because,  it  concludes,  not  against  the  form  of  any 
statute,  but  against  the  peace  and  dignity  of  the  commonwealth, 
and  because  it  describes  no  offence  which  is  such  by  our  com- 
mon law/'  This  motion  was  then  argued  at  length,  and  over- 
ruled by  the  court.  The  defendant's  counsel  addressed  the  like 
argument  to  the  jury,  but  without  success.  The  importance 
attached  to  the  subject  makes  it  incumbent  od  the  court,  to  pro- 
nounce a  deliberate  opinicm. 

By  the  sixth  article  of  the  sixth  chapter  of  the  constitution 
of  this  commonwealth,  it  is  declared,  that ''  all  laws  which  have 
heretofore  been  adopted,  used  and  approved  in  the  province, 
colony,  or  state  of  Massachusetts  Bay,  and  usually  practised  on 
in  the  courts  of  law,  shall  still  remain  and  be  in  full  force,  until 
altered  or  repealed  by  the  legislature ;  such  parts  only  ex- 
cepted, as  are  repugnant  to  the  rights  and  liberties  contained  in 
this  constitution." 

The  attorney  for  the  commonwealth  has  contended,  in  his 
argument,  that  the  law«  of  libel,  as  it  existed  in  the  English 
common  law,  at  the  time  oS  the  adoption  of  the  constitution, 
made  a  part  of  the  oonmion  law  of  Massachusetts,  and  that  it 
has  never  been  repealed,  although,  he  admits,  that  it  has  been 
modified  by  our  constitution  and  laws.  The  attorney  for  the 
defendant  denies,  on  his  part,  that  the  English  common  law  of 
libel  was  ever,  in  fact,  adopted  in  Ibis  commonwealth ;  —  and 
be  insists,  that,  if  it  ever  was  in  force  here,  prior  to  the  adop- 
tion of  the  constitution,  it  was  repealed  by  th^  sixteenth  article 
of  the  bill  of  rights.  While  he  admits,  that  a  civil  action  may, 
by  virtue  of  another  article  in  that  instrument,  be  brought  to 
redress  the  wrong  which  a  person  may  suffer  in  his  reputation, 
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from  a  defamatory  libel ;  he  denies  that  the  offence  of  libel  is 
•uch  an  injury  to  the  public,  that  the  guilty  author  or  publisher 
may  be  punished  therefor  by  indictment 

It  becomes  necessary  to  settle,  whether  the  oflfence  of  libel 
was  known  to  the  common  law  of  Massachusetts)  before  the 
adoption  of  our  constitution,  in  1780.  I  am  not  required  to 
discuss  the  general  law  of  libel ;  nor  to  show  how  necessary  it 
is,  in  a  well-r^;ulated  state,  that  libels  should  be  restrained, 
and  that  their  authors  should  be  punished.  Nor  will  it  follow, 
because  the  laws  of  every  well-rq[ulated  state  must  restrain 
libels,  that  our  ancestors  adopted  into  their  code  the  English 
law  of  libel. 

I.  I  shall  inquire  into  the  origin  of  the  common  law  of  Mas- 
sachusetts. 

II.  Whether  the  English  law  of  libel  made  part  of  the  com- 
mon law,  and  was  used  and  practised  upon  by  the  courts  of 
Massachusetts,  before  the  adoption  of  the  constitution. 

III.  Whether  the  legislature,  and  the  highest  judicial  tribunal 
of  the  commonwealth,  or  either  of  those  branches  of  the  govern- 
ment, have,  since  the  adoption  of  the  constitution,  recognized 
libel  as  an  indictable  offence. 

IV.  Whether  the  sixteenth  article  of  the  bill  of  rights  has 
repealed  the  common  law  of  libel,  as  a  criminal  offence,  and 
what  is  the  meaning  of  that  article  ? 

I.  As  to  the  origin  of  the  common  law  of  Massachusetts. 
All  omr  law  began  with  the  consent  of  the  legislature,  which 
alone  can  express  the  will  of  the  people ;  but  whether  a  law  is 
now  such  by  usage  or  writing,  is  the  same  thing.  It  is  true, 
however,  as  was  said  by  Dana,  C.  J.*  that  usage  makes  and 
establishes  the  common  law  of  a  country.  <'  The  common  law 
of  our  country,  at  the  time  of  the  adoption  of  the  constitution," 
says  the  late  Chief  Justice  Parker,  ^'  may  as  well  have  existed 

>  Com.  y.  Leack,  (1  Mass.  99.) 
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in  the  form  of  statutes  and  ordinances  of  the  colonial  and  pnv 
▼incial  legislatures,  as  in  any  other  way."  * 

The  common  law  of  a  country  is  to  be  learned  from  any 
veritable  sources :  —  from  the  acts  and  proceedings  of  its  legis- 
lature, from  the  practice  of  its  courts,  from  the  decisions  of  its 
judges  —  it  is  to  be  found  in  the  records  and  reports  of  judi- 
cial trials,  in  the  history  of  the  country,  and  in  other  authentic 
documents.  The  law  on  any  point  is  matter  of  evidence. 
But  where  no  statute  or  other  written  evidence  is  found  to  ex- 
ist, the  law  may  be  ascertained  by  the  testimony  of  learned 
men,  who  have  devoted  their  lives  to  the  study  of  jurisprudence, 
and  who  are  acquainted  with  its  principles ;  as  the  laws  of 
nature  are  known  to  the  astronomer,  or  those  of  any  art  or  sd- 
ence  to  its  learned  professors.  The  settlers  of  the  colonies  of 
Plymouth  and  Massachusetts  were  Englishmen,  and  brought  to 
this  country,  as  their  right  and  inheritance,  the  common  law 
and  statutes  of  England,  so  far  as  they  were  adapted  to  the 
condition  of  a  new  settlement.  ''  The  laws  they  intended  to 
be  governed  by,"  says  Hubbard,'  '^  were  the  laws  of  England, 
the  which  they  were  willing  to  be  subject  unto,  though  in  a 
foreign  land,  and  have  since  that  time  continued  in  that  mind 
for  the  general,  adding  only  some  particular  laws  of  their  own, 
suitable  to  their  constitution,  in  such  cases,  where  the  common 
law  and  statutes  of  England  could  not  well  reach  or  afford  them 
help  in  emergent  difficulties  of  the  place — possibly  on  the 


1  Com.  V.  Holmet,  (17  Mass.  338.) 

'  The  Rev.  William  Hubbard  was,  I  believe,  the  earliest  historian  of  Mas- 
sachusetts. He  was  educated  at  Harvard  College,  and  belonged  to  the  first 
class  on  whom  were  conferred  the  honors  of  that  university,  in  the  year 
1642.  Dr.  Eliot  says  of  him,  "  that  he  was  certainly,  for  many  years,  the 
most  eminent  minister  in  the  county  of  Essex,  equal  to  any  in  the  province,  for 
learning  and  candor,  and  superior  to  all  his  cotemporaries,  as  a  writer. 
Eliot's  Biog.  Diet,  of  N.  £.  The  general  court  bore  a  signal  testimony  to  hi 
merit  as  a  historian,  by  a  vote  of  thanks,  and  by  ordering  the  treasurer  to  pay 
to  him  fifty  pounds  in  money.  —  Records  of  the  General  Court,  Oct.  11,  jS.  D. 
1683. 


If 
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same  ground,  that  Pacavius  sometimes  advised  his  neighbors  of 
Capua,  not  to  cashier  their  old  magistrates,  till  they  could 
agree  upon  better  to  place  in  their  room  ;  so  did  these  choose 
to  abide  by  the  laws  of  England,  till  they  could  be  provided  of 
better." 

The  same  writer,  speaking  of  the  civil  polity  and  form  of 
government  of  the  Massachusetts  Company,  says,  (p.  114,)  ''by 
the  royal  charter  of  Charles  I.  (1628,)  the  patentees,  with  their 
associates,  are  declared  to  be  a  body  politic,  incorporate  to- 
gether —  and  are  styled  the  governor  and  company  of  New 
England.  To  the  governor,  are  to  be  added  a  deputy-governor 
and  eighteen  assistants,  who,  with  the  rest  of  the  company^ 
free  of  the  corporation,  have  power  to  make  orders  and  laws 
within  themselves,  for  the  good  of  the  whole,  not  repugnant  to 
the  laws  of  England,  and  to  correct  and  punish  all  offenders, 
according  to  the  said  orders  and  laws,  as  is  more  at  large  de- 
scribed in  the  said  charter.  But  this  corporation  or  body  of 
people,  being  but  then  an  embryo,  was  willingly  subject  to,  and 
governed  by,  those  wholesome  and  known  laws  of  the  king- 
dom of  England,  acknowledging  only  its  willing  obedience  to 
such  rules  and  ordinances,  as  were  by  the  corporation  agreed 
upon  as  necessary  for  the  carrying  on  of  their  present  affidrs, 
and  yearly  sent  over  from  England,  while  the  charter  remained, 
with  the  principal  part  of  the  patentees,  in  England." 

That  learned  and  accurate  historian.  Judge  Minot,  in  his 
History  of  Massachusetts,  says,  '^  that  King  James  I.  in  the  eigh- 
teenth year  of  his  reign,  (3d  Nov.  1620,)  erected  a  body  politic 
or  council,  in  the  town  of  Plymouth,  in  the  county  of  Devon, 
consisting  of  forty  respectable  adventurers.  To  them  he 
granted  New  England,  including  so  much  of  that  continent  as 
lies  from  forty  to  forty-eight  degrees  of  northern  latitude,  as, 
continuing  that  breadth  through  the  main  land,  extends  from 
sea  to  sea.  At  the  same  time,  he  gave  to  this  body  politic  am- 
ple powers  for  the  planting  and  governing  of  this  territory,  by 
laws  agreeable  to  those  of  the  realm  of  England,  as  nearly  as 
circumstances  would  permit" 
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<'In  the  third  year  of  King  Charles  I.,  the  coancil  ot 
Plymouth,  thus  established,  granted  the  country,  which  may  be 
called  Massachusetts  proper,  extending  from  three  miles  north- 
ward of  Merrimack  river,  to  three  miles  southward  of  Charles 
river,  unto  Sir  Henry  Roswell  and  others,  who  also  received  a 
charter  from  that  king,  confirming  their  grant,  (4th  March,) 
and  vesting  them  with  powers  of  jurisdiction  over  the  country."  ■ 

It  would  seem  that  the  charter  of  James  L  to  the  colony, 
was  intended  to  constitute  a  trading  company,  residing  within 
the  kingdom,  like  the  charter  of  the  East  India  Company  :  but 
when  it  was  removed  to  Massachusetts  Bay,  the  patentees  sup- 
plied its  defects  by  their  liberal  construction  of  its  provisions, 
and  actually  assumed  not  only  to  elect  their  governor,  and  all 
other  officers,  but  to  exercise,  in  many  respects,  the  essential 
rights  of  sovereignty.  They  erected  courts,  imposed  taxes,  en- 
acted laws  to  punish  criminal  acts,  and  even  inflicted  capital 
punishments.  For  the  basis  of  their  civil  code,  they  took  the 
common  law  and  statutes  of  England,  so  fiir  as  they  were 
adapted  to  the  condition  of  the  new  settlement  Having 
power  to  make  all  laws  which  were  necessary,  provided  the 
same  were  not  contrary  to  the  laws  of  England,  they  passed  a 
law,  in  the  year  1641,  exempting  lands  from  all  feudal, exac- 
tions ;  thus  making  lands  free  to  be  alienated  by  the  proprietor, 
without  the  consent  of  any  lord,  or  the  payment  of  a  fine  to  the 
government.  The  rights  exercised  by  the  colonists,  under  their 
charter,  were  so  extensive,  and  perhaps  so  inconsistent  with  a 
state  of  colonial  dependence  on  the  mother  country,  that  it 
raised  the  jealousy  of  the  crown,  and  led,  among  other  things, 
to  the  loss  of  their  charter,  in  1684. 

These  views,  relative  to  the  common  law  of  Massachusetts, 
drawn  from  its  ancient  history  and  charters,  are  conformable  to 
the  opinion  of  the  supreme  judicial  court,  expressed  in  the  case 
of  the  Commonwealth  v.  Knowliarif  (S  Mass.  R.  530.)     '<  Our 

^ 1 1 1— Ml ■ — ■— ■--TJ--  J  II  TM        II    ■  _L  -  I —       m^^  — — • 1 ^^■^^^■— 

^  1  Minot'i  History  of  Masiachiuetts,  18. 
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ancestors^  when  they  came  into  this  new  world,  claimed  the 
common  law  as  their  birthright,  and  brought  it  with  them,  ex- 
cept such  parts  as  were  judged  inapplicable  to  their  new  state 
and  condition.  The  common  law,  thus  claimed,  was  the  com- 
mon law  of  their  native  country,  as  it  was  amended  or  altered 
by  English  statutes,  in  force  at  the  time  of  their  emigration. 
These  statutes  were  never  reenacted  in  this  country,  but  were 
conadered  as  incorporated  into  the  common  law*  Some  few 
other  English  statutes,  passed  since  the  emigration,  were  adopted 
by  our  courts,  and  now  have  the  authority  of  law  derived 
from  long  practice.  To  these,  may  be  added  some  ancient 
usages,  originating,  probably,  from  laws  passed  by  the  legisla- 
ture of  the  colony  of  the  Massachusetts  Bay,  which  were  annulled 
by  the  repeal  of  the  first  charter,  and  from  the  former  practice 
of  the  colonial  courts,  accommodated  to  the  habits  and  manners 
of  the  people.  So  much,  therefore,  of  the  common  law  of 
England,  as  our  ancestors  brought  with  them,  and  of  the  statutes 
then  in  force,  amending  or^tering  it ;  such  of  the  more  recent 
statutes  as  have  been  since  adopted  in  practice:  and  the 
ancient  usages  aforesaid,  may  be  considered  as  forming  the 
body  of  the  common  law  of  Massachusetts,  which  has  submitted 
to  some  alterations  by  the  acts  of  the  provincial  and  state  legis- 
latures, and  by  the  provisions  of  our  constitution."  This  opin- 
ion was  pronounced  by  the  supreme  court  in  the  county  of  Ken- 
nebeck,  June  term,  1807,  present.  Parsons,  C.  J.,  Samuel 
Sewall,  and  George  Thacher,  justices.   - 

II.  Did  the  English  law  of  libel  make  part  of  the  conmion 
law,  and  was  it  used  and  practised  upon  by  the  courts  of  Massa- 
chusetts, before  the  adoption  of  the  constitution  ? 

So  early  as  the  year  1645,  the  colonial  government  passed  a 
law,  declaring  the  punishment  of  every  person,  of  the  age  of 
discretion,  which  was  accounted  fourteen  years  and  upwards, 
who  should  wittingly  and  willingly  make  or  publish  any  lie, 
which  might  be  pernicious  to  the  public  weal,  or  tend  to  the 
damage  of  any  particular  person,  or  with  intent  to  deceive  and 
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abuse  the  people  with  false  news  and  reports.^  A  like  law  was 
used  by  the  colony  of  Plymouth.  This  act  was  revised  in  the 
year  1692,  by  the  provincial  legislature,  under  the  charter  of 
William  and  Mary,  and  it  was  declared  to  be  an  offence,  '^  if 
any  person  of  the  age  of  discretion,  should  wittingly  and  will- 
ingly make  or  publish  any  lie  or  libel,  tending  to  the  defama- 
tion or  damage  of  any  particular  person,  or  make  or  spread  any 
false  news  or  reports,  with  intent  to  abuse  and  deceive  others*'^ 
The  jurisdiction  over  such  offences,  was  given,  by  this  act,  to 
justices  of  the  peace,  who  were  authorized  to  impose  a  fine  for 
the  first  offence,  and  to  require  sureties  for  the  good  behavior. 
If  the  party  should,  however,  be  unable  to  pay  the  fine,  then  he 
was  to  be  set  in  the  stocks,  or  to  be  corporally  punished  by 
whipping.' 

By  an  act  of  the  provincial  l^slature,  passed  4  W.  &  M., 
<<  all  the  local  laws  respectively  ordered  and  made  by  the  late 
governor  and  company  of  the  Massachusetts  Bay,  and  the  late 
government  of  New  Plymouth,  being  not  repugnant  to  the  laws 

1  Anc.  Chart,  c  Ixiv. 

'  Laws  of  the  colony  and  province  of  Mau.  240.  The  late  C  J.  Parker,  in 
an  address  to  the  grand  jury  of  the  county  of  Suffolk,  (supreme  judicial  court, 
November  term,  1811,)  remarks  on  this  law  :  ''That  the  abuse  of  this  statute, 
in  many  instances,  and  the  frequent  oppression  which  occurred  under  it,  hat 
probably  been  the  reason  why  it  has  never  been  revised  since  the  adoption  of 
our  present  form  of  government,  and  of  its  going  into  disuse.  We  are  to  look, 
therefore,  to  the  common  law  of  England  for  the  definition  of  this  offence, 
(libel)  which  has  become  our  common  law,  in  consequence  of  a  provision  in 
oar  constitution,  that  all  laws  which  had  been  adopted,  used  and  approved  in 
the  province,  colony,  or  state  of  Massachusetts  Bay,  and  usually  practised  on 
in  the  courts  of  law,  should  remain  and  be  in  full  force,  until  altered  or 
repealed  by  the  legislature,  such  parts  only  excepted  as  should  be  repugnant 
to  the  rights  and  liberties  contained  in  the  constitution.  The  law  of  libel, 
which  had  been  adopted  and  practised  on  before  the  revolution,  by  this  provi- 
sion, became  the  law  of  the  land,  as  did  most  of  the  common  and  statute  law 
of  England,  which  existed  before  the  migration  of  our  ancestors  into  this 
country,  and  many  of  our  dearest  and  most  valuable  rights  depend,  for  their 
security,  upon  this  common  law  of  England,  as  it  has  been  usually  styled,  but 
which  now  ought  to  be  called,  as  far  as  we  have  adopted  it,  the  common  law 
of  Massachusetts."    Boston  Pat,  Dec.  28,  1811. 
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of  England,  nor  inconsistent  with  the  charter  granted  by  their 
majesties,  William  and  Mary,  were  ordered  to  remain  and  con- 
tinue in  full  force."  *  Under  their  construction  of  the  charter, 
the  provincial  legislature  and  the  courts  of  justice  used  and 
adopted,  in  practice,  such  of  the  laws  of  England,  whether 
common  or  statute,  which  applied  to  their  condition,  without 
any  formal  enactment,  considering  the  same  as  their  right  and 
inheritance,  as  British  subjects. 

At  the  emigration  of  the  settlers  of  New  England,  and  from 
time  immemorial  prior  to  that  event,  the  common  law  of 
England  punished,  as  offences  against  the  state,  every  libel 
made  either  against  *'  a  private  man,  or  against  a  magistrate,  or 
public  person.  If  it  be  against  a  private  man,"  says  Lord  Coke, 
^^  it  deserves  a  severe  punishment,  for  although  the  libel  be  made 
against  one,  yet  it  incites  all  those  of  the  same  family,  kindred  or 
society,  to  revenge,  and  so  tends,  per  consequensy  to  quarrels, 
and  breach  of  the  peace,  and  may  be  the  cause  of  shedding 
of  blood,  and  of  great  inconvenience.  If  it  be  against  a  magis- 
trate or  other  public  person,  it  is  a  greater  ofience  ;  for  it  con- 
cerns not  only  the  breach  of  the  peace,  but  also  the  scandal  of 
government.  —  Although  the  private  man  or  magistrate  be 
dead,  at  the  time  of  the  making  of  the  libel,  yet  it  is  punishable ; 
for  in  the  one  case,  it  stirs  up  others  of  the  same  family,  blood, 
or  society,  to  revenge,  and  to  break  the  peace ;  and  in  the 
other,  the  libeller  traduces  and  slanders  the  state  and  govern- 
ment, which  dies  not.  —  It  is  not  material  whether  the  libel 
be  true,  or  whether  the  party  against  whom  it  is  made,  be  of 
good  or  ill-fame  ;  for  in  a  settled  state  of  government,  the  party 
grieved  ought  to  complain  for  every  injury  done  him,  in  an  or- 
dinary course  of  law,  and  not  by  any  means  to  revenge  himself, 
either  by  the  odious  course  of  libelling,  or  otherwise."' 

Those  who  deny  that  the  English  law  of  libel  was  ever 


1  Anc.  Chart,  ed.  1814,  p.  213. 
'  The  case  de  Libeliis  Famosis,  3  Jac.  I.  3  Co.  125. 
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adopted  ia  practice,  in  the  colony  and  province,  may  well  be 
called  on  for  proof  of  that  asfiertioo.  The  people  claiioed  the 
whole  common  law  as  their  right ;  why  should  this  have  been 
rejected  ?  From  the  local  laws  which  I  have  already  quoted,  it 
is  apparent,  that  false  and  malicious  libels,  published  with  ioteot 
to  defame,  were  regarded  as  criminal  acts.  We  learn,  however, 
from  various  sources,  the  opinions  of  the  people  and  the  govern- 
ment, at  different  periods,  on  this  subject.  In  the  Life  of  Dr. 
Franklin,  written  by  himself,  he  mentions  a  fact,  which  occur- 
red in  Boston,  while  he  was  an  apprentice  to  his  brother,  James 
Franklin,  the  printer  and  publisher  of  the  newspaper,  called 
the  ^^  New  England  Courant."  ^'  An  article  inserted  in  ow 
paper,  upon  some  political  subject,  which  I  have  now  fiiMgotten, 
gave  offence  to  the  Assembly.  My  brother  was  taken  into 
custody,  censured,  and  ordered  into  confinement  for  a  month, 
because,  as  I  presume,  he  would  not  discover  the  author.  I 
was  also  taken  up,  and  examined  before  the  council ;  imt 
though  I  gave  them  no  satisfaction,  they  contented  themsdves 
with  reprimanding,  and  then  dismissing  me ;  considering  me 
probably  as  bound,  in  quality  of  apprentice,  to  keep  my  master's 
secrets.  —  My  brother's  enlargement,  was  accompanied  with 
an  arbitrary  order  from  the  hoiise  of  assembly,  that  James 
Franklin  should  no  longer  print  the  newspaper,  entitled  the 
^  New  England  Courant.'  ^'  With  this  order,  severe  as  it  was, 
he  was  obliged  to  comply,  and  the  paper  was  pi-intedj  fot 
some  time,  in  the  name  of  Benjamin  Franklin  himself,  although 
he  was  only  sixteen  years  old.  This  occurred  about  the  year 
1722. 

In  the  year  1754,  while  a  biU,  which  contained  some  odious 
features,  was  before  the  provincial  legislature,  for  granting  an 
excise  upon  wines  and  other  spirituous  liquors,  the  people  were 
exdted  against  it  by  many  puUioations.  ^'  But  the  publication 
of  most  celebrity,"  says  Judge  Minot,  ^^was  a  pamphlet  entitled 
^  the  Monster  of  Monsters,'  being  a  witty,  sarcastic,  and  pointed 
caricature  of  those  members  of  the  two  houses,  who  were  mate- 
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rially  concerned  in  advancing  or  opposing  the  bill,  undei!*the 
fiction  of  two  assemblies  of  ladies,  among  whom  the  monster 
in  question  was  introduced.  When  the  general  court  met, 
the  house  of  representatives  resolved  that  this  pamphlet  was  a 
fitlse  and  scandalous  libel,  reflecting  upon  the  proceedings  of 
that  house  in  general,  and  on  many  worthy  members  in  particu- 
lar, in  breach  of  the  privileges  thereof,  and  ordered  it  to  be 
burnt  by  the  hands  of  the  common  hangman.  It  was  then  re- 
solved, that  Daniel  Fowle,  the  printer,  should  be  taken  into  cus- 
tody, who,  after  examination,  was  committed  to  the  common 
jail  in  Boston.  Joseph  Russet,  his  apprentice,  Zachariab 
Fowle,  a  printer,  and  Royal  Tyler,  the  supposed  author,  were 
also  taken  into  custody.  Mr.  Tyler,  when  brought  before  the 
house,  moved  for  counsel,  which  was  refused  ;  and  upon  his 
declining  to  reply  further,  than  that  he  was  not  obliged  to  ac- 
cuse himself,  he  was  ordered  to  remain  in  custody,  and  without 
bail.  The  next  day,  the  bouse  resolved,  that  Daniel  Fowle 
was  concerned  in  publishing  the  pamphlet ;  and  the  day  after, 
Mr.  Tyler,  pleading  the  distressed  circumstances  of  his  family, 
was  permitted  to  return  to  it,  upon  his  giving  his  word  of  honor 
to  the  bouse,  that  he  would  be  forthcoming.'*  After  being 
confined  in  jail  for  five  days,  Mr.  Fowle  was  brought  before  the 
house,  reprimanded  for  publishing  the  libel,  and  ordered  to  be 
discharged,  upon  his  paying  costs.  Afterwards,  Fowle  "  com- 
menced an  action  against  the  speaker  and  messenger  of  the 
house  of  representatives,  and  the  jailor,  as  Mr.  Tyler  did 
against  the  messenger  alone.  The  new  house,  by  a  majority  of 
two-thirds  of  the  members,  voted  that  this  power  of  committing, 
had  often  and  for  a  long  time  been  exercised  by  many  former 
houses  ;  that  the  house  of  representatives  were  the  indisputable 
judges  of  any  breach  of  their  privileges,  and  had  an  authority  to 
arrest,  commit,  and  examine  for  such  breaches,  not  only  their 
own  members,  but  others  ;  that  it  was  the  indispensable  duty 
of  the  speaker  of  the  said  house  to  issue  his  warrants,  according 
to  the  orders  given,  and  of  the  messenger  and  keeper  of  the 
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jail,  to  execute  them ;  and  that  these  suits  were  an  attempt 
against  the  rights  of  the  people  of  the  government,  in  the 
authority  of  that  house  to  commit  for  a  contempt  to  their  repre- 
sentative body,  to  frustrate  all  effect  of  this  authority,  and  to  in- 
troduce disorder  and  confusion ;  and  that,  therefore,  the  officers 
who  issued  and  executed  the  warrants,  should  be  defended  in 
the  action."  The  event  of  the  process  was,  that  the  superior 
court  of  judicature  gave  judgment  in  favor  of  the  defendants, 
considering  their  plea  in  bar  good,  and  that  Fowle  should  pay 
costs  of  court/ 

Governor  Hutchinson,  in  the  third  volume  of  his  History  of 
Massachusetts  Bay,  mentions  a  fact,  which  occurred  in  the  year 
1768,  during  the  administration  of  Sir  Francis  Bernard. 
'^  While  the  assembly  was  sitting,  a  most  abusive  piece  against 
the  governor  was  published  in  the  Boston  Gazette.  The  coun- 
cil took  notice  of  it,  and  advised  the  governor  to  lay  it  before 
the  two  houses  by  a  message.  The  council,  in  their  address, 
pronounced  it  a  scandalous  libel  upon  the  governor.  The 
house  was  of  opinion,  that,  as  no  particular  person,  public  or 
private,  was  named,  it  could  not  affect  the  majesty  of  the  king, 
the  dignity  of  the  government,  the  honor  of  the  general  court, 
nor  the  true  interest  of  the  province  ;  and  that  it  was  not  proper 
to  take  any  notice  of  it.    The  superior  court  was  held,  soon 


1  Sup.  Court  Records,  February  term,  1757.  1  Minot's  History  of  Massa- 
chusetts, c.  9.  George  Richards  Minot,  was,  at  the  time  of  his  death,  in  Janu- 
ary, 1802,  judge  of  the  municipal  court  of  the  town  of  Boston,  and  judge  of 
probate  for  the  county  of  Suffolk.  The  Hon.  John  Q.  Adams,  in  an  address  to 
the  Massachusetts  Charitable  Fire  Society,  at  their  following  anniversary  in 
May,  paid  an  eloquent  tribute  to  his  memory.  Though  not  distinguished  as 
an  advocate  at  the  bar,  he  possessed  an  admirable  judgment,  and  excellent 
learning,  both  professional  and  general.  He  died  in  the  forty-second  year  of 
his  age,  without  having  completed  his  History  of  Massachusetts ;  but  he  had 
acquired  a  high  reputation  by  his  writings,  particularly  by  his  History  of  the 
insurrection  in  Massachusetts,  in  1786,  for  which  he  was  styled  the  American 
Sallust.  He  died  in  the  midst  of  his  usefulness  and  honors,  leaving  in  the 
memory  of  his  friends,  and  in  the  estimation  of  the  community,  a  reputation 
for  worth,  modesty,  scholarship,  and  talents,  rarely  excelled. 
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after,  in  the  county  of  SulBTolk,  The  chief  justice,  in  his 
charge  to  the  grand  jury,  mentioned  this  libel  as  an  offence, 
of  which,  unless  they  departed  from  their  oaths,  they  could  not 
avoid  making  presentment.  The  attorney-general  laid  a  bill 
before  them,  upon  which  they  returned  '  ignoramus,'  and  thus," 
says  the  historian,  ''  gave  a  sanction  to  libels,  which  multiplied 
more  than  ever."  ^  In  a  part  of  their  answer  to  the  governor, 
the  house  say,  ^'  should  the  proper  bounds  of  the  liberty  of  the 
press  at  any  time  be  transgressed,  to  the  prejudice  of  individu- 
als, or  the  public,  it  is  our  opinion,  at  present,  that  provision  is 
already  made  for  the  punishment  of  offenders  in  the  common 
course  of  the  law."  * 

In  a  letter,  sent  by  the  council  of  the  province,  to  William 
BoUan,  Esq.  the  agent  in  England,  dated  Oct.  30,  1770,  they 
remark  on  the  subject  of  libels :  '^  If  such  publications  have 
taken  place  here,  and  no  notice  has  been  taken  of  them, 
where  doth  the  fault  lie  ?  Surely  on  him  who  acts  for  the  king, 
as  his  attorney,  in  his  not  drawing  indictments,  summoning 
witnesses  in  support  of  the  same,  and  then  laying  the  whole 
before  the  grand  jury  ;  and  if  he  hath  not  done  it,  the  fault  is 
not  in  the  council,  unless  they  had  endeavored  to  prevent  it, 
which  is  very  far  from  being  the  case,  as  will  presently  be 
shown."  ^ 

But  the  grand  jury,  at  a  subsequent  period,  were  more  ready 
to  find  bills  for  this  offence.  It  serves,  however,  to  show,  that 
the  law  of  libel  was  an  acknowledged  part  of  the  common  law 
of  the  province,  however  it  might  be  used  or  abused,  in  warm 
party  times,  to  effect  a  political  purpose.  '^  At  the  superior 
court  for  the  county  of  Suffolk,  in  1769,  the  grand  jury  found 
bills  of  indictment  against  Sir  Francis  Bernard,  then  governor 
of  the  province,  though  absent  with  leave,  Thomas  Gage,  Esq. 

■• -  T  ■  I  I  ■  I  _  ~ 

I  3  Hatch.  Hist.  186. 

'  See  Mass.  State  Papers,  collected  by  Secretary  Bradford,  and  published  by 
Russell  and  Gardner,  in  the  year  1808,  p.  119. 
'  Mass.  State  Papers,  275. 
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the  commander-in-chief  of  all  his  majesty's  forces  on  the  conti* 
nent,  the  five  commissioners  of  his  majesty's  customs,  the  col- 
lector ttiA  comptroller  for  the  port  of  Boston,  for  writing  certain 
letters  to  the  secretary  of  state,  and  other  the  king's  ministers, 
and  therein  slandering  the  inhabitants  of  the  town  of  Boston, 
and  of  the  province  of  Massachusetts  Bay.  The  attorney- 
general  had  refused  to  draw  the  bills,  when  requested  by  the 
grand  jury,  and  they  either  drew  them  themselves,  or  employed 
some  other  lawyer,  unknown,  dnd  presented  them  to  the  court" ' 
The  historian  says,  "  that  the  co^i^t  thought  it  advisable  to  take 
no  public  notice  of  this  irregular,  wanton  proceeding.  It  had 
been  the  practice  for  the  clerk,  without  any  special  ofder,  to 
issue  a  warrant  of  commitment,  or  a  summons,  according  to  the 
Mature  of  the  offence,  returnable  to  the  next  term,  where  the 
person  charged  was  not  in  custody.  The  court  so  far  interposed, 
as  to  give  private  orders  to  the  clerk,  to  issue  no  summons, 
upon  these  bills,  without  special  direction."  It  is  stated,  in  a 
note,  that  the  attorney-general,  afterwards,  in  consequence  of  the 
king's  order  to  the  lieutenant-govefnor,  entered,  in  behalf  of  the 
crown,  a  nolk  prosequi,  upon  each  of  these  indictments.' 

It  must  be  left  to  the  more  diligent  student,  to  seardh  fov 
farther  precedents  in  the  records  of  the  superior  court,  prior  to 
the  adoption  of  the  constitution.  Whenever  the  legislature  act 
fi^inst  individuals  for  a  contempt  to  their  body,  it  is  in  their 
judicial  character,  atid  serves  as  a  declaration  of  what  they  coA- 

■ ■     —  -  -    - —  -  -" —  —      -1—^  -  -  I        -  ■  I  ■  ■  ■ 

>  3  Hutch.  Hist.  262. 

'  For  thirty  years  prior  to  the  period,  in  which  Governor  Hutchinson  took  a 
decided  part  against  his  native  province,  and  which  has  rendered  his  name  so 
odious  to  Americans,  he  was  one  of  its  own  most  valued  citizens,  and  he  en- 
joyed the  highest  public  estimation.  He  discharged,  with  gt^at  fidelity^ 
many  important  offices,  and  none  with  more  dignity  and  felicity,  than  that  of 
chief  justice  of  the  superior  court.  The  third  volume  of  his  History  of  Massa- 
chusetts, brings  down  the  series  of  events  to  the  year  1774,  when  he  took  his 
departure  from  America.  Afler  his  death,  this  volume  was  published  at  the 
request,  and  under  the  auspices  of  the  Massachusetts  Historical  Society.  It 
is  written  with  great  ability  and  candor,  and  will  perpetuate  his  reputation  a^ 
a  historian. 
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gider  to  be  the  law.  But  enough  appears  from  the^e  historical 
fj-agaieats,  to  prove  that  jiibels  were  considered  as  offeaces 
against  the  coimnon  law  of  the  ^te.  If  any  doubt,  however, 
should  remain  on  this  subject^  the  practice  of  the  supreme  judi- 
cial court,  since  the  adoption  of  the  coostijtution,  would  abun- 
dantly prove  the  fact/ 

lU.  Whether  the  legblatare,  and  ,the  higl^est  judicial  tribunal 
of  the  commonwealth,  or  either  of  those  brancbeo  of  the  govern- 
ment, have,  since  the  adoption  of  the  constitution,  recognized 
libel  as  an  indictable  offence  ? 

The  trial  of  Edmund  Freeman,  for  the  offence  of  libel,  was 
the  first  known  to  me,  which  occurred  in  this  commonwealth, 
after  the  adoption  of  the  constitution.  It  was  before  the 
supreme  iM^K^ial  court,  in  Suffolk,  February,  1791.  The  court 
consisted  of  Nathamel  P.  Sargeant,  -C.  J.,  Francis  Dana,  who, 
in  1792,  was  appointed  chief  justice,  Robert  Treat  Paine, 
Increase  Summer,  who,  ia  1797,  was  elected  governor  of  the 
coiw^nwealtb,  and  Na^than  Gushing,  justices.  Sargeant, 
Paine^  and  Sumner,  were  members  of  the  convention,  which 
framed  the  constitution,  in  17€0.  James  Sullivan,  the  attorney- 
general,  was  also  a  member  of  that  convention,  and  was,  in  the 
year  1807,  chosen  governor  of  the  commonwealth.  The  de- 
fence was  conducted  by  Harrison  G.  Otis  and  Eufus  G.  Amory, 
Esqs.  The  libel  was  upon  John  Gardiner,  Esq.  barrister  at  law, 
justice  of  the  peace,  member  of  the  house  of  representatives, 
and  engaged,  at  the  time,  in  some  legislative  attempt  to  reform 
the  practice  of  the  law.  The  trial,  from  the  nature  of  the  case, 
fm4  the  eminent  talents  engaged  in  it,  excited  a  great  interest. 
Sma^BQr,  J.,  in  his  address  to  the  jury,  defined  the  offence  of 

'  See  the  caae  of  John  Peter  Zenger^  a  printer,  who  was  tried  in  New  York, 
for  a  libel,  in  the  year  1735. —  (17  State  Trials,  675,  ed.  of  Howell,  and  1 
Chandler's  Criminal  Trials,  157.)  There  was  not  in  that  case,  which  was 
oalehrated  throughout  the  cc^onies  and  in  Gjeat  Britain,  for  the  ability  with 
which  the  defence  was  conducted,  any  question  raised,  whether  libel  was  aii 
offence  which  was  punishable  by  indictment,  or  information  in  the  courts  of 
&at  colony. 
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the  commander-in-chief  of  allhifl  majesty's  forces  tf-  jr  ^ 
nent,  the  five  commissioners  of  his  majesty's  <V  /  ;   ^ 
lector  tod  comptroller  for  the  port  of  Boston,  ff  /   '  ;' 
letters  to  the  secretary  of  state,  and  other  thiff    '    '^ 
and  therein  slandering  the  inhabitants  of  fH^jl  f        5 
and  of  the  province  of  Massachusetts^  f  ^  {  I 
general  had  refused  to  draw  the  bills,  '  //  ^  /  j         /  ^h 

grand  jury,  and  they  either  drew  th^   tfi^^  ^dinting 

some  other  lawyer,  unknown,  and  pj».'  ^i  (  f  ^  -Ji^lds,  ^*the 
The  historian  Says,  "  that  the  co^^  /   /  •  /  -es  of  this  na- 

no  public  notice  of  this  iTveguV/ff  t  *  jach  of  the  public 
been  the  practice  for  the  cle*  //  /  .,eir  friends  and  fami- 

issue  a  warrant  of  commitm;  /  /  r  ^e  impossible  to  restrain 

ftature  of  the  offence,  retr/  /  ,  redress  from  public  justice 
person  charged  was  not  i//  ,  of  all  others,  are  most  sensibly 
as  to  give  private  orde// 

upon  these  bills,  wit^  '  ^el  had  not  been  adopted  in  this  coin- 
note,  that  the  attor'  ^ur  common  law,  prior  to  the  constitution, 
king's  order  to  t^  ^n  no  law  to  punish  the  offence,  and  Judge 
crown,  a  nolU  ^  .  urith  propriety,  have  quoted  Hawkins,  or 
It  must  b'  y  0  book,  as  a  binding  authority.  In  speaking 
farther  P^^,*f\^^  he  said,  "  Mr.  Freeman's  counsel  contend,  that 
the  adopt'^/^^jjgj-e  t^e  press  is  free,  every  person  has  a  right 

^^^"^^  ^^  ^^^  ™'"^  upon  men  and  measures.  This  may  be 
J^'c*''^  f^ yet  be  very  far  from  a  justification.     The  article  in 

/i^..,^/ rights,  relating  to  the  liberty  of  the  press,  is  in  these 

^  ,  'the  liberty  of  the  press  is  essential  to  the  security  of 

^Q0  in  a  state ;    it  ought  not,  therefore,  to  be  restrained  in 

.(^ott^monvfeeMh.^     (Art.  16.)     This  paragraph  in  our  con- 

^  j,(ion  is  the  boast  of  every  good  citizen.      The  security  of 

fteedoin  being  the  subject-matter  of  this  article,  there  can  be 

j]0  doubt  but  that  the  citizen  has  a  right  to  publish  his  sentiments 

upon  all  political,  as  well  as  moral  and  literary  subjects,  and  to 

point  out  to  the  public  such  men  as  he  thinks  most  suitable  to 

be  elected  into  office,  and  in  many  other  ways  to  express  his 
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sentiments  with  freedom,  provided  he  keeps  within  the  bounds 
of  truth ;  for  freedom  can  never  be  supported  by  falsehood.  In 
every  instance,  where  falsehood  has  been  propagated  of  the 
government  or  its  officers,  it  has  been  found  to  undermine  the 
very  principles  of  freedom,  and  strikes  at  the  foundation  of  the 
public  peace  and  happiness.  But  there  is  a  material  difference 
between  the  liberty  and  the  licentiousness  of  the  press*  If  a 
man  publishes  anything  to  the  injury  of  the  public  or  individo* 
als,  he  must  answer  for  it  according  to  the  laws  of  his  country. 
This  article,  it  appears  to  me,  will  liot  by  any  means  excuse  or 
justify  a  libellous  publication." 

The  following  passage,  in  the  address  of  Dana,  J.,  to  the 
jury,  is  of  particular  value,  as  it  intimates  an  opinion,  on  the 
^zteenth  article  of  the  bill  of  rights.  '^  Something  has  been 
objected,  also,  to  the  doctrine  of  libels,  namely,  that  the  truth 
of  the  charges  cannot  be  given  in  evidence,  because  it  is  no 
justification,  if  it  is  true ;  indictments  for  libels  being  founded 
upon  this  principle,  that  the  provocation  and  not  the  falsity,  is 
the  thing  to  be  punished  criminally.  Though  this  is  undoubt* 
edly  the  rule  of  law,  as  established  by  the  courts  in  Great 
Britain,  yet  perhaps  the  courts  here  may  lay  down  a  different 
principle,  and  admit  the  truth  of  the  charges,  contained  in  a 
libel,  to  amount  to  a  complete  justification,  as  it  doth  in  a  civil 
action  upon  a  libel.  But  this  must  depend  upon  the  construc- 
tion they  may  give  to  the  article  in  oiir  bill  of  rights,  relative  to 
the  liberty  of  the  press,  which  declares,  <  that  it  ought  not  to  be 
restrained  within  this  commonwealth.'  But  I  desire  it  may  be 
noticed,  that  I  give  no  opinion  on  this  new  point,  now,  because 
it  is  wholly  unnecessary  on  this  trial ;  as  there  has  not  been 
even  a  motion  noade  by  the  defendant's  counsel,  that  they 
might  be  admitted  to  prove  the  truth  of  any  one  charge.  If 
there  had  been,  the  court  must  have  decided  the  point.'' 
The  chief  justice,  in  his  address  to  the  jury,  described  the 
(^ence  of  libel  in  the  language  of  Hawkins,  and  instructed 
them,  in  forming  their  judgment,  to  see  if  the  publication  com* 
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plained  of  contained  such  matter,  as  tended  to  expose  Mr. 
Gardiner  to  public  hatred,  contempt,  or  ridicule.  '^  I  do  not 
take  it,"  he  said,  '^  that  it  is  necessary,  in  order  to  make  any 
writing  a  libel,  that  it  should  contain  the  chai^  of  some  crime 
which  is  indictable  ;  for  there  are  some  other  charges  not  in- 
dictable, that  will  have  the  same  tendency  to  a  breach  of  the 
peace,  as  if  they  were  so  —  and  expose  a  person  to  pubUc 
hatred,  contempt,  and  ridicule,  as  much  as  any  charges  what^ 
ever."  The  judges  were  unanimous  in  the  opinion,  that  libel 
was  an  offence  against  the'  law  of  this  commonwealth ;  and 
they  drew  their  definition  and  illustration  of  this  ofience,  from 
the  English  authorities. 

It  was  made  a  point  in  the  defence,  that  the  innuendoes  or 
explanations,  charged  in  the  indictment,  were  not  supported  by 
the  publication.  It  was  also  contended,  that  the  defendant  was 
licensed  by  Mr.  Gardiner,  to  publish  any  remarks  on  his  con- 
duct in  the  legislature,  and  that  this  license  negatived  the  pre- 
tence of  malice,  which  is  of  the  essence  of  libel.  The  defence 
was  successful,  and  the  trial  resulted  in  Freeman's  acquittal.^ 
The  eminent  men  who  were  engaged  in  this  trial,  on  the  bench 
and  at  the  bar,  must  have  known  the  common  law  of  the  com- 
monwealth, prior  to  the  adoption  of  the  constitution,  and  proba- 
bly understood  the  meaning  of  that  instrument  as  well  as  most 
of  us  at  the  present  day.  If  libel  was  not  known  at  that  time, 
as  an  offence,  the  counsel  for  the  defendant  must  have  been 
singularly  unfaithful  to  their  client,  and  the  judges  to  the  law, 
for  omitting  to  rest  the  defence  on  that  ground. 

At  the  supreme  judicial  court  in  Suffolk,  February  term, 
1799,  Thomas  Adams  and  Abijah  Adams,  proprietors  and  pub- 
lishers of  the  Independent  Chronicle,  were  indicted  for  a  sedi- 
tious libel,  against  the  legislature  of  the  commonwealth,  relative 
to  their  proceedings  on  certain  resolutions  of  the  state  of  Vir- 
ginia.   Abijah  Adams  was  tried  and  convicted  of  the  offence, 

'  See  Mamachusetts  Magazine  for  March}  April  and  May,  1791. 
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and  sentenced  to  thirty  days'  imprisonment  in  the  common  jail, 
to  recognize  in  five  hundred  dollars  to  keep  the  peace,  and  be 
of  good  behavior  for  one  year,  and  to  pay  costs  of  prosecution.^ 


'  The  following  sketch  of  Chief  Justice  Dana's  observations,  prior  to  passing 
sentence  upon  Mr.  Adams,  taken  from  **  The  Gazette,"  a  newspaper,  printed 
in  Portland,  April  8,  1799,  will  show  the  views  of  the  supreme  court  at  that 
time,  relating  to  the  liberty-  of  the  press  and  the  common  law.  "  Aftev  a  long 
and  fair  trial,  jou  have  been  convicted  by  an  upright  and  impartial  jury,  of  pub- 
lishing a  false,  scandalous,  and  malicious  libel,  against  the  legislature  of  the 
commonwealth.  The  subject  of  the  libel  is  the  proceedings  of  the  legislature, 
disapproving  of  certain  resolutions  of  the  state  of  Virginia,  officially  communi* 
cated  to  them,  and  indeed  to  all  the  other  legislatures  of  the  Union,  requesting 
their  concurrence  therein.  Touching  these  resolutions,  it  is  enough  to  observe, 
generally,  that  they  charge  congress  with  having  violated  the  national  contti* 
iution,  and  invaded  the  sovereign  rightt  of  the  particular  ttatet,  the  freedom  cf 
speech,  and  the  liberty  of  the  pretty  bypcueingthe  tedition  and  alien  aett —  and 
also,  assert  a  right  to  judge  of  the  constitutionality  of  laws  enacted  by  congress, 
to  be  vested  in  the  legislatures  of  the  several  states.  Thus  attempting  to  estab- 
lish the  monstrous  positions,  that  there  exists  within  the  United  States,  as 
many  supreme,  independent,  disconnected  judicial  authorities,  as  there  are 
states  in  the  Union,  having  a  right  to  determine  all  questions  touching  the  powers 
entrusted  to  the  national  legislature,  by  the  national  compact  or  constitution :  — 
and  that  this  right  is  vested  in  that  branch  of  the  state  governments,  which 
all.  or  nearly  all,  the  constitutions  of  the  several  states  expressly  forbid  to  ex- 
ercise any  judicial  authority.  The  legislature  of  Virginia  have  indeed  not  only 
claimed,  but  actually  exercised  this  assumed  power,  and  gone  on  to  declare 
the  acts  in  question  unconstitutional,  and  therefore  null  and  void;  and  ab- 
solved their  citizens  from  all  obedience  to  them,  and  charged  their  judicial 
authorities  to  act  accordingly,  if  I  rightly  remember.  In  their  proceedings 
respecting  the  resolutions  of  Virginia,  our  legislature  say,  '  they  cannot  admit 
the  right  of  a  state  legislature  to  denounce  the  administration  of  that  (the 
federal)  government,  to  which  the  people  themselves  by  solemn  compact  have 
exclusively  committed  their  national  concerns  —  that  the  decision  of  all  cases 
in  law  and  equity,  arising  under  the  constitution  of  the  United  States,  and  the 
construction  of  all  laws  made  in  pursuance  thereof,  are  exclusively  vested  by 
the  people  in  the  judicial  courts  of  the  United  States :  —  that  the  people,  in 
that  solemn  coippact,  which  is  declared  to  be  the  law  of  the  land,  have  not 
constituted  the  state  legislatures  the  judges  of  the  acts  or  measures  of  the 
federal  government : — that  they  do  not  themselves  claim  the  right,  nor  admit 
the  authority  of  any  of  the  state  governments,  to  decide  upon  the  constitution' 
ality  of  the  acts  of  the  federal  government :  —  that  they  consider  the  acts  of 
congress,  called  the  alien  and  sedition  acts,  not  only  constitutional,  but  expe- 
dient and  necessary :  —  that  the  genuine  liberty  of  speech  and  of  the  press,  is 
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At  tbe  August  terra  of  the  same  court,  in  Suffolk,  1801,  John 
S.  l«illie,  the  editor  of  the  Constitutional  Telegraph,  a  new^Mi- 
,  printed  in  Boston,  was  convicted  of  a  malicious  libel  upon 


the  liberty  to  utter  and  publish  thetnUh^  but  the  coattitational  right  of  the 
citiawn  to  utter  and  publish  the  truth,  is  not  to  be  confounded  with  a  Ucen- 
tiottsness  in  speaking  and  writing,  that  is  only  employed  in  propagating  Dslse* 
hood  and  slander,:  -^  that  the  freedom  of  the  press  is  a  security  for  tbe  rati4mal 
use,  and  not  the  abuse  of  the  press :  of  which  the  courts,  the  juries,  and  the 
people  will  judge  ;  that  they  consider  the  sedition  act  to  be  wise  and  necessary, 
as  an  audacious  and  unprincipled  spirit  of  falsehood  and  abuse  had  been  too 
long  unremittingly  exerted,  for  the  purpose  of  perverting  public  opinion,  and 
threatened  to  undermine  the  whole  fabric  of  government. 

Such  are  the  sentiments  expressed  by  our  legislature,  which  met  the  appro- 
bation of  the  senate  (with  one  dissentient  only)  and  of  a  great  majority  of  tbe 
house  of  representatives.  Sentiments  which  will  bear  the  severest  scrutiny, 
when  "  trtUh  it  iU  guide^  and  liberty  its  object.**  Yet  these  sentiments  dreV^ 
forth  this  libel  stated  in  the  indictment ;  in  which  those  members  of  the  legis* 
lature,  who  voted  for  those  proceedings,  are  charged  in  effect  with  having 
violated  the  oath  of  allegiance  to  the  commonwealth,  and  invited  the  Deity  to 
witness  a  falsehood  —  are  compared  to  the  rebellions  and  fallen  angels  — de- 
nominated apostates,  with  their  faces  in  the  dust,  and  declaring,  **  While  the 
name  of  the  single  dissentient  in  the  senate  will  be  handed  down  to  the  latest 
generations  of  freemen,  with  high  respect  and  gratitude,  tbe  names  of  meh, 
(meaning  the  mcjorities)  who  have  aimed  a  death'UHmnd  to  the  constitution  of 
the  United  States,  will  rot  above  ground,  and  be  unsavory  to  the  nostrils  of 
every  lover  of  republican  freedom."  All  this  indecent  and  outrageous 
calumny  is  poured  forth  upon  them,  because,  as  the  author  of  it  asserts,  they 
**  diielaim  for  themselves,  as  members  of  the  legislature,  and  deny  to  all  other 
states  in  the  Union,  any  right  to  decide  on  the  constitutionality  of  any  acts  of 
eongrese."  If  they  erred  in  this  opinion  of  judgment,  they  have  already  been 
followed  by  the  legislatures  of  several  states,  and  will  probably  be  so,  by  a 
great  majority  of  them,  as  they  have  an  opportunity  to  declare  their  sentiments 
upon  the  same  subject.  But,  however  censurable  the  libel  may  be  in  itself 
it  cannot  be  more  dangerous  to  the  public  tranquillity,  than  the  propagation 
of  the  principles  which  have  been  advanced  by  your  counsel  in  your  defence, 
and  through  the  channel  of  the  same  press,  as  well  before  as  since  the  indict- 
ment was  found,  namely  :  that  the  makers,  printers,  or  publishers  of  any  l£bel, 
however  false,  scandalous,  seditious,  or  treasonable  in  its  nature,  which  tssiMt 
ihnmgh  the  press,  cannot  in  any  manner  be  questioned  in  a  court  of  law; 
beoanse  the  constitution  of  the  commonwealth  declares,  *<the  liberty  of  the 
press  is  essential  to  the  security  of  freedom  in  a  state,  it  ought  not,  therefore, 
to  be  restrained  in  this  commonwealth.*' 

That  the  indictment  being  grounded  not  on  any  statute,  but  the  common 
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the  Chief  Justice  Dana,  charging  him  with  bribery  and  corrup- 
tion in  his  office.  The  defendant  demurred  in  law  to  the  ior 
dictmenty  and  his  defence  was  conducted  by  Geoige  Blake,  Esq. 


lair  of  England  only,  ought  not  to  he  sapported,  as  that  law  had  now  no 
loTce  or  operation  within  the  United  States ;  that  the  common  law  was  inoon- 
fistent  with  those  rtpubliean  principles  contemplated  and  arowed  in  onr  con- 
stitution, and  inapplicahle  to  the  genius  and  nature  of  our  gOTernment.  Such 
dbctrines  were  unheard  of  among  us  till  of  late.  Those  who  have  urged  them 
would  deprive  us  of  what  we  have  long  heen  taught  to  cherish  as  onr  birth* 
right  and  best  inheritance.  Indeed,  without  the  aid  of  the  common  law, 
every  lawyer  must  know  it  would  be  impracticable  to  proceed  in  the  distrlbn* 
tion^of  justice,  civil  or  criminal.  So  sensible  were  the  citizens  of  the  United 
States  of  the  truth  of  this  observation,  that  when  forming  their  constitutions, 
they  carefully,  in  almost  all  of  them,  secured  its  operation  so  far  forth  as  their 
local  condition  admitted,  unless  repugnant  to  their  constitutions.  The  consti* 
tntion  of  this  commonwealth  declares  "  All  laws  which  have  heretofore  been 
adopted,  used  and  approved,  in  the  province,  colony,  or  state  of  Massachusetts 
Bay,  and  usually  practised  on  in  the  courts  of  law,  shall  still  remain  and  be  in 
itall  force,  until  altered  or  repealed  by  the  legislature,  such  parts  only  ex* 
eepted  as  are  repugnant  to  the  rights  and  liberties  contained  in  this  constitu* 
tion."     Chap,  6,  jSrt.  6. 

Kew  York.  "  Such  parts  of  the  common  law  of  England  and  of  the  statute 
law  of  England  i&id  Great  Britain,  &c.  as  together  did  form  the  law  of  said 
colony,  on  the  19th  of  April,  1775,  shall  be  and  continue  the  law  of  the  state, 
anbject  to  such  alterations,  &d.  as  the  legislature^  shall  make,  &o."  Contt* 
JtrU  35. 

New  Jereey,  "  The  common  law  of  England,  as  well  as  such  of  the  statute 
laws,  as  have  been  heretofore  practised  in  this  colony,  shall  still  remain  in 
force,  until  they  shall  be  altered  by  a  future  law  of  the  legislature,  such  parts 
only  excepted  as  are  repugnant  to  the  rights  and  privileges  contained  in  this 
charter.'*     Cotut.  A.  22. 

Ptfmtyloetma.  *'  The  penal  laws,  as  heretofore  used,  shall  be  rrformed  by 
the  legislature  of  this  state  as  soon  as  may  be,  and  punishments  made  in  sems 
cas€«,  less  sanguinary,  and  in  general  more  appropriate  to  the  crimes.'' 
Cmut.  Art.  38. 

Jhlaware.  '*  The  common  law  of  England,  as  well  as  so  much  of  the  stat- 
ute law,  as  have  been  heretofore  adopted  in  practice  in  this  state,  shall  remain 
in  force,  unless  they  shall  be  altered  or  repealed  by  a  iiiture  law  of  the  legi»< 
lature,  such  parts  only  excepted  as  are  repugnant  to  the  rights  and  privileges 
contained  in  this  constitution,  and  the  declaration  of  rights."     Const  Art.  25. 

Maryland.  "  The  inhabitants  of  Maryland  are  entiUed  to  the  common  law 
of  England,  and  the  trial  by  jury,  according  to  the  course  of  that  law,  and  to 
the  benefit  of  such  of  the  English  statutes,  as  existed  at  the  time  of  their  first 
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The  court  continued  the  case  to  the  February  term,  in  1802, 
to  give  to  the  defendant  an  opportunity  to  divulge  the 
author.     At  that  term,  he  produced  the  original  writing,  and  an 


emigration,  and  wliich,  hj  experience,  have  been  found  applicable  to  their 
local  and  other  circumstances,  and  of  such  others  as  have  been  since  made  in 
England  or  Great  Britain,  and  have  been  introduced,  used  and  practised  by 
the  courts  of  law  or  equity  ;  subject,  nevertheless,  to  the  revision  of,  and 
amendment  or  repeal  by,  the  legislature  of  this  state."  Decl,  qf  RighU, 
Art.  3. 

Virginia.  In  the  constitution  of  Virginia,  made  in  1776, 1  do  not  find  any 
declaration  respecting  the  common  law  of  England  ;  but  it  seems  a  committee, 
for  the  revision  of  the  laws  of  that  state,  made  a  report  in  June,  1779,  that 
that  work  had  been  performed  by  three  of  them,  namely,  Mr.  Jefferson,  the 
now  vice-president  of  the  United  States,  Mr.  Pendleton,  now  president  of  the 
court  of  appeals,  and  Mr.  Wyeth,  now  chancellor  of  the  state.  "  The  plan  of 
the  revisal  was  this,  (says  Mr.  Jefferson)  iht  common  law  of  England,  by 
which  is  meant,  that  part  of  the  English  law,  which  was  anterior  to  the  date 
of  the  oldest  statutes  extant,  is  made  the  hone  of  the  work.  It  was  thought 
dangerous  to  attempt  to  reduce  it  to  a  text.  It  was  therefore  left  to  be  col- 
lected from  the  usual  monuments  of  it,  &c."  See  hie  Notee  on  Virginia,  146. 
Further  objections  were  made  against  the  constitution  of  the  United  States, 
in  the  convention  of  Virginia,  because  it  had  not  by  an  expreee  provision 
adopted  the  common  law.  It  was  answered  that  had  it  been  adopted  by  the 
constitution,  it  would  have  been  immutable^  but  being  omitted  it  might  now  be 
changed.  —  See  Evane*e  Addreeeto  the  Virginians,  p,  45 :  eitee  the  debates  qfthe 
Convention,  vol.  3,  p.  38,  55. 

Thus  it  is  beyond  all  question,  that  the  citizens  of  America  have  anxiously 
secured  to  themselves  the  full  operation  of  the  common  law  of  England,  so 
far  forth  as  it  is  applicable  to  our  local  condition,  and  not  repugnant  to  their 
respective  constitutions.  Let  every  one  now  judge  how  unfounded  are  the 
novel  disorganizing  doctrines,  "  that  the  common  law  of  England,  (under  the 
restrictions  stated  as  above)  has  no  force  and  operation  within  the  United 
States  —  that  it  is  inconsistent  with  those  republican  principles  contemplated 
and  avowed  in  our  constitution,  and  inapplicable  to  the  genius  and  nature  of 
our  government."  If  our  constitution  tvere  silent  respecting  the  common  law 
of  England  ;  yet  might  I  challenge  the  soundest  lawyer  to  show  how  we  could 
carry  into  effect  that  constitution,  or  many  of  our  acts  made  under  it,  without 
a  recurrence  to  that  common  law.  We  have,  for  example,  a  statute  against 
treason,  by  which  it  is  enacted  that  a  citizen  of  this  state,  who  shall  levy  T^ar 
against  it,  shall  be  deemed  guilty  of  that  offence  ;  but  to  find  what  facts  may 
amount  to  that  levying  of  war,  we  must  resort  to  the  law  of  England,  from 
which  the  expressions  are  borrowed.  We  have  acts  against  murder  and  bur- 
glary ;   but  those  terms  are  technical,  the  acts  in  which  they  are  used  do  not 
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indictment  was  returned  against  John  Vinall^  Esq.  as  the 
author.  Mr.  Vinall  was  defended,  on  his  trial,  by  H.  G.  Otis, 
and  John  d.  Adams,  Esqrs.     But  the  government  failed  to  sat- 


define  them,  and  we  go'  to  the  common  law  decisions  for  their  legal  import. 
Bat  it  woald  be  tedious  to  state  all  the  examples  which  occur.  For  the  sake 
of  many  present,  who  were  not  at  the  trial,  I  have  made  these  observations 
upon  a  question  that  I  never  expected  to  hear  litigated.  In  regard  to  the 
other  question,  upon  the  article  of  our  constitution,  which  will  not  suffer  the 
press  to  be  restrained,  I  believe  that  is  well  understood  by  all  who  tnth  to  un- 
derstand it.  Our  press  is  subject  to  no  licenser.  It  is  not  required  here  that 
any  appointed  officer  shall  put  his  imprimatur  upon  a  composition  before  it  be 
printed.  A  citizen  may  print  what  he  pleases ;  but  if  it  be  afterwards  found 
false  or  libellous  he  must  take  the  consequence.  As  to  you,  Mr.  Adams,  who 
are  more  particularly  interested  upon  this  occasion,  I  have  to  say  that  the 
court  have  deferred  their  sentence  against  you,  until  this  late  hour  of  the  term, 
in  hopes  you  would  have  exposed  the  author  of  the  libel  which  you  published. 
It  is  not  the  wish  of  the  court  to  let  a  printer  suffer,  when  an  author  can  be 
found.  But  if  a  printer  will  serve  an  author,  who  has  not  magnanimity 
enough  to  come  forward  and  save  him  in  the  day  of  trouble,  he  must  blame 
himself  for  his  ill-placed  confidence.  As  matters  now  are,  yon  are  the  only 
person  to  whom  the  public  can  look  for  retribution.  The  court  has,  however, 
considered  every  circumstance  of  alleviation  which  relates  to  you,  not  forget- 
ting even  your  poor  state  of  health.  And  in  the  sentence  which  the  clerk  is 
now  to  read,  we  have  aimed  at  giving  judgment  in  mercy." 

Other  of  the  states  took  care,  in  making  their  constitutions,  to  secure  to  their 
citizens  the  use  of  the  common  and  statute  laws,  to  which  they  were  accus- 
tomed. The  following  extracts  are  from  a  work,  entitled  "  The  Constitutions 
of  the  United  States  of  America,"  &c.  published  by  Evert  Duyckink,  in  New 
York,  1813. 

New  Hampshire,  "  All  the  laws  which  have  heretofore  been  adopted,  used 
and  approved,  in  the  province,  colony,  or  state  of  New  Hampshire,  and  usu- 
ally practised  on  in  the  courts  of  law,  shall  remain  and  be  in  full  force  until 
altered  and  repealed  by  the  legislature ;  such  parts  thereof  only  excepted,  as  are 
repugnant  to  the  rights  and  liberties  contained  in  this  constitution."  «^  Const. 
N.H. 

Rhode  Island,  In  the  charter  of  Charles  II.  to  the  inhabitants  of  Rhode 
Island,  among  other  rights,  they  were  empowered  *'  from  time  to  time,  to 
make,  ordain,  constitute,  and  repeal,  such  laws,  statutes,  orders  and  ordi- 
nances, forms  of  government  and  magistracy,  as  to  them  shall  seem  meet ; 
so  as  such  laws,  ordinances,  and  constitutions,  so  made,  be  not  contrary  and 
repugnant  unto,  but  (as  near  as  may  be)  agreeable  to  the  laws  of  this,  our 
realm  of  England,  considering  the  nature  and  constitution  of  the  place,  and 
people  there." 
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the  commander-in-chief  (^  all  his  majesty's  forces  on  the  conti-' 
Exent,  the  five  comintssioners  of  hiti  majesty'er  customs,  the  col- 
lector Md  comptroller  for  the  port  of  Boston,  lor  writing  certain 
letters  to  the  secretary  of  state,  and  other  the  kmg's  ministers, 
and  therein  slandering  the  inhabitants  of  the  town  of  Boston, 
And  of  the  province  of  Massachusetts  Bay.  The  attorney- 
general  had  refused  to  draw  the  bills,  when  requested  by  ^ 
grand  jury,  and  they  either  drew  them  themselves,  or  employed 
some  other  lawyer,  unknown,  dnd  presented  them  to  the  court." ' 
The  historian  sa^s,  **  that  the  c6^^t  thought  it  advisable  to  take 
DO  public  notice  of  this  irregular,  wanton  proceeding.  It  had 
been  the  practice  for  the  clerk,  without  any  special  ofder,  to 
issue  a  warrant  of  commitment,  or  a  summons,  according  to  the 
Mature  of  the  offence,  returnable  to  the  next  term,  where  the 
person  charged  was  not  in  custody.  The  court  so  far  interposed, 
as  to  give  private  orders  to  the  clerk,  to  issue  no  summons, 
upon  these  bills,  without  special  direction."  It  ts  stated,  in  a 
note,  that  the  attorney-general,  afterwards,  in  consequence  of  the 
king's  order  to  the  lieutenant-governor,  entered,  in  behalf  of  the 
crown,  a  nolle  prosequi,  upon  each  of  these  indictments.* 

It  most  be  left  to  the  more  diligent  student,  to  search  fo¥ 
farther  precedents  in  the  records  of  the  superior  court,  priof  ib 
the  adoption  of  the  constitution.  Whenever  the  legislature  act 
against  individuals  for  a  contempt  to  their  body,  it  is  in  their 
judicial  character,  and  serves  as  a  declaration  of  what  they  con- 


>  3  Hutch.  Hist.  262. 

*  For  thirty  years  prior  to  the  period,  in  which  Governor  Hutchinson  took  a 
decided  part  against  his  native  province,  and  which  has  rendered  his  name  so 
odious  to  Americans,  he  was  one  of  its  own  most  valued  citizens,  and  he  en- 
joyed the  highest  public  estimation.  He  discharged,  with  g^eat  fid^lity^ 
many  important  offices,  and  none  with  more  dignity  and  felicityi  than  that  of 
chief  justice  of  the  superior  court.  The  third  volume  of  his  History  of  Massa- 
chusetts, brings  down  the  series  of  events  to  the  year  1774,  when  he  took  his 
departure  from  America.  After  his  death,  this  volume  was  published  at  the 
request,  and  under  the  auspices  of  the  Massachusetts  Historical  Society.  It 
is  written  with  great  ability  and  candor,  and  will  perpetuate  his  reputation  ad 
a  historian. 
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aider  to  be  the  law.  But  enough  appears  from  the^  historic^ 
fragoieats^  to  prove  that  jiibeis  were  considered  as  offences 
a^nst  the  coounon  law  of  the  state.  If  any  doubt,  however, 
should  remain  on  this  subject^  the  practice  of  the  supren^e  judi* 
cial  court,  since  the  adoption  of  the  constitution,  would  abun- 
dantly prove  the  fact.^ 

III.  Whether  the  legislajture,  and  ihe  bigiiiest  judicial  tribunal 
of  the  commonwealth,  or  either  of  those  branches  of  the  goveru'- 
ment,  have,  since  the  adoption  of  the  constitution,  recognized 
libel  as  an  indictable  olBTence  ? 

The  trial  of  Edmund  Freeman,  for  the  offence  of  libel,  was 
the  first  known  to  me,  which  occurred  in  this  commonwealth, 
after  the  adoption  of  the  constitution.  It  was  before  the 
supreme  judicial  court,  in  Suffolk,  February,  1791.  The  court 
consisted  of  Nathaniel  P.  Sargeant,  -C.  J.,  Francis  Dana,  who, 
in  1792,  was  appointed  chief  justice,  Robert  Treat  Paine, 
IncreijuBe  Summer,  who,  in  1797,  was  elected  governor  of  the 
commonwealth,  and  Nathan  Gushing,  justices.  Sargeant, 
Pldne^  and  Sumner,  were  members  of  the  convention,  which 
framed  the  constituticm,  in  1780.  James  Sullivan,  the  attorney- 
general,  was  also  a  noember  of  that  convention,  and  was,  in  the 
jeat  1807,  chosen  governor  of  the  commonwealth.  The  de- 
fence was  conducted  by  Harrison  G.  Otis  and  Eufus  G.  Amory, 
Es€p.  The  libel  was  upon  John  Gardiner,  Esq.  barrister  at  law, 
justice  of  the  peace,  member  of  the  house  of  representatives, 
and  engaged,  at  the  time,  ii^  some  legislative  attempt  to  reform 
the  practice  of  the  law.  The  trial,  from  the  nature  of  the  case, 
auiji  ^^  eminent  talents  engaged  in  it,  excited  a  great  interest. 
Sma^BOr,  J.,  in  his  address  to  the  jury,  defined  the  offence  of 

'  See  the  caae  of  John  Peter  Zenger^  a  printer,  who  was  tried  ia  New  York, 
for  a  libel,  in  the  year  1735.  —  (17  State  Trials,  675,  ed.  of  Howell,  and  1 
Chandler's  Criminal  Trials,  157.)  There  was  not  in  that  case,  which  was 
oelehraXied  tlvoughoat  the  colonies  and  in  Gjeat  Britain,  for  the  ability  with 
which  the  defence  was  conducted,  any  question  raised,  whether  libel  was  an 
offence  which  was  punishable  by  indictment,  or  information  in  the  courts  of 
&at  colony. 
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the  commander-in-chief  of  all- htfl  majesty's  forces  on  the  oonti-' 
nent,  the  five  commissioners  of  hid  majesty's  customs,  the  col- 
lector tttd  comptroller  for  the  port  of  Boston,  for  writing  certain 
letters  to  the  secretary  of  state,  and  other  the  king's  ministers, 
and  therein  slandering  the  inhabitants  of  the  town  of  Boston, 
and  of  the  province  of  Massachusetts  Bay.  The  attorney- 
general  had  refused  to  draw  the  bills,  when  requested  by  the 
grand  jury,  and  they  either  drew  them  themselves,  or  employed 
some  other  lawyer,  unknown,  and  presented  them  to  the  court." ' 
The  historian  says,  "  that  the  co^ft  thought  it  advisable  to  take 
no  public  notice  of  this  irregular,  wanton  proceeding.  It  had 
been  the  practice  for  the  clerk,  without  any  special  o^der,  to 
issue  a  warrant  of  commitment,  or  a  summons,  according  to  the 
tiature  of  the  offence,  returnable  to  the  next  term,  where  the 
person  charged  was  not  in  custody.  The  court  so  far  interposed, 
as  to  give  private  orders  to  the  clerk,  to  issue  no  summons, 
upon  these  bills,  without  special  direction."  It  is  stated,  in  a 
note,  that  the  attorney-general,  afterwards,  in  consequence  of  the 
king's  order  to  the  lieu  tenant-govef  nor,  entered,  in  behalf  of  the 
crown,  a  nolk  prosequi,  upon  each  of  these  indictments.* 

It  must  be  left  to  the  more  diligent  student,  to  search  fo¥ 
farther  precedents  in  the  records  of  the  superior  court,  priof  to 
the  adoption  of  the  constitution.  Whenever  the  legislature  act 
against  individuals  for  a  contempt  to  their  body,  it  is  in  their 
judicial  character,  afid  serves  as  a  declaration  of  what  they  co6- 

>  3  Hutch.  Hist.  262. 

*  For  thirty  years  prior  to  the  period,  in  which  Governor  Hatchinson  took  a 
decided  part  against  his  native  province,  and  which  has  rendered  his  name  so 
odiotts  to  Americans,  he  was  one  of  its  own  most  valued  citizens,  and  he  en- 
joyed the  highest  public  estimation.  He  discharged,  with  gfeat  fidelitfi 
many  important  offices,  and  none  with  more  dignity  and  felicity,  than  that  of 
chief  justice  of  the  superior  court.  The  third  volume  of  his  History  of  Massa- 
chusetts, brings  down  the  series  of  events  to  the  year  1774,  when  he  took  his 
departure  from  America.  After  his  death,  this  volume  was  published  at  the 
request,  and  under  the  auspices  of  the  Massachusetts  Historical  Society.  It 
is  written  with  great  ability  and  candor,  and  will  perpetuate  his  reputation  as 
a  historian. 
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sider  to  be  the  law.  But  enough  appears  from  those  historical 
fcagmeots,  to  prove  that  jiibels  weie  coasidered  as  offepces 
agaiost  the  coounon  law  of  the  stete.  If  any  dou)>t,  however, 
should  remain  on  this  sobject^  the  practice  of  the  supreme  judi- 
cial court;  since  the  adoption  of  the  constitution,  would  abun- 
dantly prove  the  fact/ 

lU.  Whether  the  legislature,  and  Jthe  bigbest  judicial  tribunal 
of  the  comjnonwealth,  or  either  of  tbose  brancbe/s  of  the  governr 
ment,  have,  since  the  adoption  of  the  constitution,  recognized 
libel  as  an  indictable  ojfTence  ? 

The  trial  of  Edmund  Freeman,  for  the  offence  of  libel,  was 
the  first  known  to  me,  which  occurred  in  this  commonwealth, 
after  the  adoption  of  the  constitution.  It  was  before  the 
supreme  judicial  court,  in  Suffolk,  February,  1791.  The  court 
consisted  of  Nathaniel  P.  Sargeant,  C.  J.,  Francis  Dana,  who, 
in  1792,  was  appointed  chief  justice,  Robert  Treat  Paine, 
Incresyse  Suf^ner,  who,  in  1797,  was  elected  governor  of  the 
cooMH^onwealih,  and  Najthan  Gushing,  justices.  Sargeant, 
Pldne^  and  Sumner,  were  ijnembers  of  the  convention,  which 
framed  the  coostitution,  in  17S0.  James  Sullivan,  the  attorney- 
general,  was  also  a  member  of  that  convention,  and  was,  in  the 
year  1807,  chosen  governor  of  the  commonwealth.  The  de- 
fence was  conducted  by  Harrison  G.  Otis  and  Rufus  G.  Amory, 
Esqs*  The  libel  was  upon  John  Gardiner,  Esq.  barrister  at  law, 
justice  of  the  peace,  member  of  the  house  of  representatives, 
and  engaged,  at  the  time,  19  some  l^slative  attempt  to  reform 
the  practice  of  the  law.  The  trial,  from  the  nature  of  the  case, 
find  4he  eminent  talents  engaged  in  it,  excited  a  great  interest. 
Sui^BQr,  J.,  in  bis  address  to  the  jury,  defined  the  offence  of 

'  See  the  cajse  of  John  Peter  Zenger,  a  printer,  who  was  tried  in  New  York, 
for  a  libel,  in  the  year  1735.  —  (17  State  Trials,  675,  ed.  of  Howell,  and  1 
Chandler's  Criminal  Trials,  157.)  There  was  not  in  that  case,  which  was 
oelehraled  thxoiaghout  the  coIoqIqs  and  in  G/eat  Britain,  for  the  ability  with 
which  the  defence  was  conducted,  any  question  raised,  whether  libel  was  an 
offence  which  was  punishable  by  indictment,  or  information  in  the  courts  of 
that  colony. 
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sidered,  in  a  well  regulated  society,  the  wrong  done  to  the  indi- 
vidual citizen,  whether  affecting  his  life,  liberty,  property  or  cha- 
racter.    If  the  life  of  a  citizen  is  taken  by  an  act  of  unlawful 
violence,  if  he  is  unjustly  assaulted  and  deprived  of  his  liberty ; 
if  he  is  despoiled  of  his  property,  or  cruelly  and  falsely  de- 
famed in  his  character ;  these  all  are  justly  considered  wrongs 
done  to  the  state,  which  a  good  government  is  bound  to  restrain. 
But  all  the  rights  and  privileges,  secured  to  the  subjects  of 
the  state,  by  the  constitution,  are,  we  have  seen,  to  have  a  re- 
sonable  construction  ;  so  that  each  citizen  may  enjoy  his  own, 
without  encroaching  on  those  of  his  neighbor.     What  is  meant 
by  the  liberty  of  the  press ;  and  why  is  it  essential  to  the  secu- 
rity of  freedom,  according  to  the  sixteenth  article  of  the  bill 
of  rights  ?     The  essential  liberty  of  the  press  consists  in  the 
right,  which  every  person  has,  to  write  and  publish  what  he 
pleases,  without  any  previous  supervision,  and  on  his  own  re- 
sponsibility.    But  he  is  answerable  for  the  abuse  of  this  liberty, 
as  for  any  other  voluntary  act ;  and  this  responsibility  neces- 
sarily arises  from  the  nature  of  his  social  relations.     By  the 
liberty  of  the  press,  is  intended  the  right  to  print  and  publish 
among  the  citizens,  the  truth  respecting  men  and  things,  on  all 
fitting  occasions,  where  it  will  be  useful  to  be  known  ;  and,  there- 
fore, it  ought  not  to  be  restrained,  because  such  liberty  is  essen- 
tial to  freedom.     I  think  that  this  was  the  meaning  of  this  ar- 
ticle of  the  constitution ;  that  it  has  been  so  construed  by  the 
legislature,  and  by  our  highest  tribunal  of  justice  ;  and  that  it  is 
the  law  of  the  land  at  this  time.     If  the  liberty  of  the  press 
includes  more  than  this,  I  ask,  how  much  more  ?     Every  right 
and  every  liberty  has  its  limits,  which  may  be  defined.     Is  it  es- 
sential to  the  liberty  of  the  press,  that  you  should  have  right  to 
publish  with  impunity,  falsehoods,  or  even  unnecessary  and  ma- 
licious truth,  on  every  occasion,  public  or  private ;  on  govern- 
ment, religion,  or  morals ;  respecting  public  officers  or  private 
citizens,  whatever  ill  blood  and  confusion  it  may  produce,  and 
however  inconvenient  and  mischievous  it  may  be  to  the  public, 
or  injurious  to  families  or  individuals  ?     I  deny  that  this  is  the 
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gntfl  with  freedom,  provided  he  keeps  within  the  bottnds 
/  for  freedom  can  never  be  supported  by  falsehood.    In 

instance,  where  falsehood  has  been  propagated  of  the 
.vemment  or  its  officers,  it  has  been  found  to  undermine  the 
very  principles  of  freedom,  and  strikes  at  the  foundation  of  the 
public  peace  and  happiness.  But  there  is  a  material  difference 
between  the  liberty  and  the  licefUumsness  of  the  press.  If  a 
man  publishes  anything  to  the  injury  of  the  public  or  individn* 
als,  he  must  answer  for  it  according  to  the  laws  of  his  country. 
This  article,  it  appears  to  me,  will  not  by  any  means  excuse  or 
justify  a  libellous  publication." 

The  following  passage,  in  the  address  of  Dana,  J.,  to  the 
jury,  is  of  particular  value,  as  it  intimates  an  opinion,  on  the 
rizteenth  article  of  the  bill  of  rights.  "  Something  has  been 
objected,  also,  to  the  doctrine  of  libels,  namely,  that  the  truth 
of  the  charges  cannot  be  given  in  evidence,  because  it  is  no 
justification,  if  it  is  true ;  indictments  for  libels  being  founded 
upon  this  principle,  that  the  provocation  and  not  the  falsity,  is 
the  thing  to  be  punished  criminally.  Though  this  is  undoubt* 
edly  the  rule  of  law,  as  established  by  the  courts  in  Great 
Britain,  yet  perhaps  the  courts  here  may  lay  down  a  different 
principle,  and  admit  the  truth  of  the  charges,  contained  in  a 
libel,  to  amount  to  a  complete  justification,  as  it  doth  in  a  civil 
action  upon  a  libel.  But  this  must  depend  upon  the  construe* 
tion  they  may  give  to  the  article  in  our  bill  of  rights,  relative  to 
the  liberty  of  the  press,  which  declares,  *  that  it  ought  not  to  be 
restrained  within  this  commonwealth.'  But  I  desire  it  may  be 
noticed,  that  I  give  no  opinion  on  this  new  point,  now,  because 
it  is  wholly  unnecessary  on  this  trial ;  as  there  has  not  been 
even  a  motion  made  by  the  defendant's  counsel,  that  they 
might  be  admitted  to  prove  the  truth  of  any  one  charge.  If 
there  had  been,  the  court  must  have  decided  the  point.'' 
The  chief  justice,  in  his  address  to  the  jury,  described  the 
offence  of  libel  in  the  language  of  Hawkins,  and  instructed 
them,  in  forming  their  judgment,  to  see  if  the  publication  com- 
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(Art.  XL)  But  the  inrjored  man  is  now  told,  by  learned  cob»- 
sel,  that  the  injuries  done  to  his  fame,  are  nothing  to  the  piil>- 
Kc ;  that  the  courts  are  open  to  hun ;  and  that  he  may  com- 
mence an  action  against  the  calumniator  for  damages.  But  all 
this  must  be  done  at  his  own  expense  and  risk.  He  may  not 
even  arrest  the  person  of  the  aggressor,  unless  he  will  first  make 
oath  that  he  believes  that  the  defendant  is  about  to  depart  be- 
yond the  jurisdiction  of  the  court.'  He  must  follow  him  from 
court  to  court,  submitting  to  all  the  delays  and  vexations,  which 
malice  and  ingenuity  can  devise.  He  must  pay  witnesses  to  at- 
tend in  his  behalf,  and  lawyers  to  plead  his  cause.  If,  at  last, 
he  should  obtain  a  tardy  declaration  of  justice,  fn  his  favor,  and 
an  execution  for  damages,  he  must  yet  levy  it  at  his  own  ex- 
pense and  risk.  If  the  ofiending  party  chooses,  he  may  refuse 
to  pay  the  debt,  and  be  committed  to  the  freedom  of  the  whole 
city,  still  to  enjoy  all  the  liberty  and  impunity,  which,  perhaps, 
he  may  desire,  and  all  encouragement  to  renew  his  slanders  upon 
others.  In  all  this,  I  confess,  I  do  not  see  ^'a  certain  remedy." 
The  injured  citizen  has  been  obliged  to  pay  money,  to  lose  time, 
and  to  submit  to  the  evils  of  a  painful  litigation,*!:  but  without 
obtaining  redress  for  past  wrongs,  or  security  against  future  in- 
jury. If  this  is  all  the  compensation  which  the  citizen  is  entitled 
to  receive,  under  the  constitution,  for  the  injury  which  he  has 
sustained  from  a  false  and  malicious  libel ;  it  appears  to  me, 
that  the  remedy  is  an  additional  wrong,  and  that  it  is  calculated 
to  invite  new  injustice.  Nothing  more  tends  to  raise  the  indig- 
nation of  a  virtuous  community,  than  the  circulation  of  scurril- 
ous libels,  written  with  the  malicious  intention  to  wound  the 
feelings  and  reputation  of  good  citizens,  or  to  bring  the  laws 
into  contempt.  Such  ofience  is  now  the  less  excusable,  as  both 
the  constitution  and  laws  permit  the  accused,  oh  his  trial,  to 
prove  the  truth  of  the  libellous  matter,  and  to  show  "  that  it 
was  published  with  good  motives,  and  for  justifiable  ends.' 


rr  • 
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TUs  imrestigation  Juts  satisfied  me,  thai  false  and  oaalteiouii 
libels  have  ever  been  an  offienoe  against  the  comincm  law  of 
MassachtisettSy  and  that  the  oonstitution  regards  them  in  the 
sune  light  Until  the  legislature  shall  alter  the  law,  or  Um 
supreme  judicial  court  shall  prooounee  it  lo  be  otherwise,  it 
will  be  the  rule  of  this«ourt.  The  verdict  of  the  jury  having 
establisbed  the  guilt  of  the  'defendant,  in  this  case,  it  is  the  duty 
of  the  court  to  4eiiy  the  molion,  and  to  enter  a  jadgnnent,  ac- 
cording to  law.* 


JANUARY   TERM,   1837. 

Commonwealth  «•  Patrick  Rilet  and  John  Stewabt. 

Where,  in  etae  of  a  mataal  conflict  between  two  persons,  one  of  them  de- 
eliBeBsnjfuxthar  oombst,  and  retreats  as  far  as  he  can  with  safety,  and 
then,  through  necessity  and  to  avoid  immediate  death,  kills  his  adversary; 
it  is  justifiable  homicide. 

Where,  in  an  affray,  A.  knocked  down  and  beat  B.,  and  C,  a  bystander, 
'belieying  that  the  life  of  B.  was  -in  danger,  gave  him  a  knife  to  defend 
iiioiself,  to^reirent  farther  mischief;  it  was  ikefef  that  C.  was  justified  in 
.gvoog  B^  the  knife. 

Parker,  for  the  commonwealth. 

JSpr<fgfm  and  Robbiniy  for  the  defeadanls. 

Thacher,  J.  The  defendants  are  on  trial  for  (he  offence 
of  having  l^illed  one  James  McNally,  in  this  city,  on  the  7th  day 
of  November  last.  It  is  denominated  in  law,  manslaughter, 
which  offence  consists  in  the  felonious  and  wilful,  or  voluntary 
killing  of  another,  without  malice  aforethought,  which  would 
make  the  killing  murder,  but  without  necessity  to  justify  the 
deed,  or  accident  to  excuse  it.     It  is  a  case  in  which  the  public 

1  See  Am.  Jurist,  'vol.  16,  p.  92. 
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justice  is  interested ;  a  fellow-being  has  been  suddenly,  and  by 
an  act  of  violence,  deprived  of  life ;  and  it  concerns  the  whole 
community  to  make  solemn  inquiry  into  the  transaction,  and  to 
punish  the  bloody  actors,  if  they  have  violated  the  law.  Both 
these  defendants  are  on  trial  for  this  offence,  and  it  is  for  you  to 
investigate  their  respective  share  in  the  transaction,  and  to  pass 
on  the  case  of  each  as  though  they  were  severally  on  trial ;  one 
may  be  guilty,  and  not  the  other,  and  both  may  be  innocent. 

The  government  must  satisfy  you  that  James  McNally  is 
dead,  and  that  he  came  to  his  death  in  the  manner  which  is 
charged  in  the  indictment,  before  you  can  call  on  the  defend- 
ants for  their  defence.  That  McNally  is  dead  is  clearly  proved 
and  not  denied  ;  but  that  Riley  killed  McNally,  is  left  to  be  in- 
ferred from  the  fact,  that  they  were  engaged  in  a  conflict  in  the 
street,  Riley  being  at  the  time  armed  with  a  knife,  and  it  ap- 
peared immediately  afterwards,  that  McNally  had  received  a 
mortal  wound  in  the  abdomen,  which,  on  the  following  day, 
terminated  his  life.  But  the  evidence  stops  at  a  most  interest- 
ing stage  of  the  transaction.  We  are  apprized  of  facts  to  this 
extent  only  :  —  After  McNally  had  twice  knocked  Riley  down 
in  the  street,  and  the  latter  had  received  from  Stewart  the  knife, 
he  passed  from  the  street  towards  the  sidewalk,  followed  by 
McNally.  But  while  McNally  followed  Riley,  and  before  he 
had  reached  him,  Stewart  begged  McNally  to  go  home.  What 
was  McNally's  reply  does  not  appear ;  for  the  witness  says, 
that  McNally  said  something,  which  he  did  not  hear,  but  ran  to 
call  the  watch  ;  and  when  he  returned  shortly  after,  the  affray 
was  over.  You  will  naturally  inquire,  and  be  desirous  to  know 
what  occurred  between  these  men  on  the  sidewalk.  Did 
McNally  press  upon  Riley  and  knock  him  down  7  Did  Riley 
try  to  escape  from  his  attack  ?  Did  he  retreat  to  the  wall  7  or 
was  the  attack  so  sudden  and  violent,  and  the  danger  so  immi- 
nent, that  no  time  was  left  for  retreat?  Did  both  or  either  fall, 
and  was  the  wound  in  the  abdomen  the  effect  of  accident  or 
design  7     All  these  questions  are  important,  and  calculated  ma- 
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terially  to  inflaeD€e  your  minds.  If  the  evidence  has  left  thii 
point  in  doubt,  so  that  you  cannot  conscientiously  say,  that  you 
belieTe  that  Riley  Toluntarily  inflie^ted  that  mortal  wound  upon 
the  deceased,  you  must  pronouncea  verdict  of  acquittal  for  both 
defendants.  The  learned  counsel  on  both  sides  have  ai^ed 
the  case,  as  though  you  would  come  to  the  conclusion,  that  this 
mortal  wound  was  voluntarily  infficted  by  Riley.  If  that 
should  be  your  conclusion,  then  the  question  will  be,  whether  it 
was  a  justifiable  or  an  excusable  act  on  his  part.  It  is  wholly 
immaterial  from  whom  the  facts  come,  whether  from  witnesses 
for  the  government,  or  for  the  defendants.  But  you  must  first 
ascertain  the  facts,  and  then  judge  of  them  according  to  the 
law. 

The  parties  had  been  amusing  themselves  at  a  game  of  cards, 
during  which,  something  had  occurred  which  gave  ofience  to 
McNally ;  and  when  he  first  left  the  house,  and  was  at  the  gate, 
he  threatened  to  flog  both  Riley  and  Stewart.  He  went  back 
into  the  house,  and  on  his  return  to  the  gate,  he  repeated  his 
threats.  Stewart  came  out  and  said  to  him,  '^  surely  you  will 
not  think  it  worth  while  to  whip  so  small  a  man  as  me."  Soon 
after  Riley  came,  and  stepping  to  McNally,  who  stood  opposite 
the  gate,  on  the  sidewalk,  strudL  him,  and  immediately  ran  off 
across  the  street,  and  around  a  railing  in  front,  on  Bedford 
street  Stewart  then  interfered,  and  said  to  McNally,  ^^  go 
home  McNally,  and  forgive  Riley ;  he  wUl  not  think  of  it  in  the 
morning."  McNally  replied,  '^  the  blow  had  no  more  effect  on 
him  than  a  blast  of  wind."  Seeing  Riley  standing  by  the  rail- 
ing, he  pursued  him,  and  Riley  ran  some  distance  before 
McNally  caught  him.  But  Riley  dodged  him,  and  ran  back  to 
the  witness,  who  still  stood  at  the  gate.  McNally  followed,  and 
knocked  him  down,  near  to  the  sidewalk ;  and  then  it  was, 
while  Riley  lay  on  the  ground,  and  McNaHy  was  over  him,  that 
the  witness  says,  ^'  he  saw  McNally's  foot  going."  Riley  got 
up,  and,  saying  it  was  too  bad,  walked  off  towards  the  middle  of 
the  street,  when  McNally  followed,  and  knocked  him  down  a 
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second  time.  When  Riley  arose,  Stewart  went  to  him,  and 
gave  him  a  knife,  and  told  him  **  to  use  his  pleasure  with  it" 
This  was  done  openly,  and  in  presence  of  all.  But  Riley  still 
went  off  towards  the  sidewalk,  and  McNally  followed  him. 
The  witness  says,  that  both  before  and  after  Riley  had  received 
the  knife,  he  heard  Stewart  beg  McNally,  **  for  God's  sake  to 
go  home.''  During  the  whole  affiny,  he  says,  nothing  led  him 
to  suppose  that  Riley  and  Stewart,  or  either  of  them,  wanted  to 
fight  with  McNally ;  and  that,  with  the  exception  of  the  blow 
at  the  gate,  the  fight  was  all  on  the  part  of  McNally.  The  wit- 
ness saw  no  signs  of  anger  and  vengeance  in  Riley  or  Stewart ; 
but,  he  says  he  expected,  if  McNally  should  again  strike  Riley, 
he  might  be  tempted  to  defend  himself  with  the  knife,  although 
he  did  not  think  that  Riley  meant  to  kill  McNally.  He  there- 
fore ran  for  the  watch  to  prevent  further  mischief. 

It  was  under  these  circumstances  that  the  wound  was  given 
by  Riley  to  McNally ;  and  if  it  was  done  to  defend  his  own  life, 
and  to  save  himself  from  great  bodily  harm,  it  was  within  the 
principles  of  self-defence,  and  justifiable  in  law.  What  is 
deemed  in  law  the  right  of  self-defence,  is  proper  to  be  known  by 
you.  The  principles  are  the  result  of  long  experience  and 
careful  consideration  of  wise  men.  The  law  trasts  nothing  to 
rash  discretion ;  but  requires  her  ministers,  in  all  cases,  to  re- 
gard former  precedents,  made  by  judicial  tribunals  after  mature 
deliberation.  There  are  two  kinds  of  self-defence ;  the  one 
which  is  justifiable,  and  perfectly  innocent  and  excusable ;  the 
other,  which  is  in  some  measure  blamable,  and  barely  excusa- 
ble. All  the  writers  agree,  says  Sir  Michael  Foster,  that  there 
are  cases  in  which  a  man  may,  without  retreating,  oppose  force 
to  force,  even  to  the  death.  They  all  agree,  also,  that  there 
are  cases,  in  which  the  defendant  cannot  avail  himself  of  the 
plea  of  self-defence,  without  showing  that  he  retreated  as  far  as 
he  could  with  safety,  and  then,  merely  for  the  preservation  of 
his  own  life,  killed  the  assailant  A  homidde  committed  under 
these  curcumstances  is  excusable,  notwithstanding  there  may 
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have  been  some  faalt  in  the  defendant.  In  the  case  of  justifiable 
self-defence,  the  injured  party  may  repel  force  by  force  in  de- 
fence of  his  person,  habitation,  or  property,  against  one  who 
manifestly  intendeth  and  endeavors  by  violence  or  surprise,  to 
commit  a  known  felony  upon  either.  It  is  justly  considered 
that  the  right  in  such  case,  is  founded  in  the  law  of  nature,  and 
is  not,  nor  can  be  superseded  by  any  law  of  society.  There  being 
at  the  time  no  protection  from  society,  the  individual  is  remit- 
ted for  protection  to  the  law  of  nature. 

Another  principle  of  law  is  worthy  of  your  notice  at  this 
time.  Where  a  known  felony  is  attempted  upon  the  person, 
be  it  to  rob  or  murder,  the  party  assaulted  may  repel  force  by 
force ;  and  even  his  servant  then  attendant  on  him,  or  any 
other  person  present,  may  interfere  to  prevent  mischief;  and  if 
death  ensue,  the  party  so  interposing  will  be  justified.  In  such 
case,  it  is  said  nature  and  social  duty  cooperate.  There  is  a 
species  of  self-defence  known  to  the  law,  which,  though  involv- 
ing fault  to  a  certain  extent,  is  yet  excusable.  The  killing  in 
such  case  is  voluntary,  the  party  having  the  intention  to  kill,  or 
to  do  some  great  bodily  harm  at  the  time  the  death  happened 
at  least,  but  to  have  done  it  for  the  preservation  of  his  own  life. 
It  arises  from  a  sudden  casual  affray  commenced  and  carried  on 
in  the  heat  of  blood  ;  and  supposes  that  the  person  when  en- 
gaged in  such  sudden  affray,  quits  the  combat  before  the  mor- 
tal wound  is  given,  and  retreats  or  flies  as  far  as  he  can  with 
safety ;  and  then,  urged  by  mere  necessity,  kills  his  adversary 
for  the  preservation  of  his  own  life.  This  last  supposed  case 
borders  very  nearly  upon  manslaughter ;  and  in  fact  and  expe- 
rience, the  boundaries  are  in  some  instances  scarcely  perceiva- 
ble ;  but  in  consideration  of  law  they  have  been  fixed.  In  both 
cases,  it  is  supposed  that  passion  has  kindled  on  each  side,  and 
that  blows  have  passed  between  the  parties ;  but  in  the  case  of 
manslaughter,  it  is  either  presumed  that  the  combat  on  both 
sides  has  continued  to  the  time  the  mortal  stroke  was  given,  or 
that  the  party  giving  the  stroke  was  not  at  that  time  in  immi- 


476  TEACHER'S   CRIMINAL   CASES. 

CommonweaUh  v.  Riley-  and  another. 

nent  danger.  He  therefore,  in  the  case  of  a  mutual  conflict, 
who  would  excuse  himself  upon  the  ground  of  self-defence, 
must  show,  that  before  a  mortal  stroke  was  given,  he  had  de- 
clined any  farther  combat,  and  retreated  as  far  as  he  could  with 
safety ;  and  also,  that  he  killed  his  adversary  through  mere  ne- 
cessity, and  to  avoid  his  own  immediate  death.  If  he  fails  in 
either  of  these  circumstances,  he  will  incur  the  penalty  of  man- 
slaughter. 

These  principles  are  drawn  fr<Hn  writers  of  the  highest 
authority,  and  it  belongs  to  you  to  apply  them  so  far  as  they 
are  applicable  to  the  present  case.  Was  it  a  mutual  combat,  or 
were  the  violent  passion  and  the  fight  altogether  on  the  side  of 
McNally  ?  Did  he  pursue  Riley  with  a  vengeful  spirit  7  Did 
he  use  such  force  and  violence,  as  made  Riley  believe,  that  his 
life  was  in  danger,  or  that  he  was  likely  to  sustain  great  bodily 
harm  ?  In  this  connection  you  have  a  right  to  consider  the  rela- 
tive size  and  strength  of  the  parties  and  their  dispositions  and 
character,  as  they  have  been  proved  on  this  trial.  If  you  believe, 
that  when  McNally  had  knocked  Riley  down,  he  stamped  upon 
him  with  his  foot,  or  kicked  him  in  a  vital  part,  of  which  there 
is  some  evidence  in  the  testimony  of  James  Devenny,  who  saw 
the  whole  transaction,  and  in  marks  seen  three  days  afterwards 
by  Dr.  Flint,  on  Riley's  person ;  I  will  not  undertake  to  limit 
his  right  to  defend  himself  to  his  own  feeble  hand;  but  I 
consider  that  he  might  well  defend  himself  with  the  knife  which 
be  received  from  Stewart.  Had  McNally  taken  the  life  of 
Riley,  it  would  have  been  manslaughter ;  for,  although  Riley 
struck  him  at  the  gate,  he  immediately  ran  off,  and  there  was 
no  necessity  for  McNally  to  pursue  him,  however  much  his  pas- 
sions may  have  been  roused  by  the  affront.  If  Stewart  be- 
lieved at  the  time,  that  McNally  intended  to  kill  Riley,  he  had 
a  right  to  interfere  to  prevent  further  mischief,  and  to  give  to 
Riley  a  weapon  which  was  necessary  for  his  defence. 

But  of  all  these  facts  and  circumstances,  you  must  judge. 
You  represent  the  people,  and  the  justice  of  the  country,  and 
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yoa  are  bound  by  a  solemn  oath  to  pronounce  a  true  Tcrdict. 
There  has  been  in  this  case  as  much  testimony  in  favor  of  the 
mild  and  peaceable  disposition  of  both  the  defendants,  and.  of 
their  general  character  for  meekness  and  forbearance  binder 
provocations,  as  is  ever  to  be  expected  in  a  court  of  justice. 
Merchants  and  citizens  of  the  best  character  have  attended  to 
testify  in  their  favor,  in  this  hour  of  their  peril ;  but  if  the  gov- 
ernment has  made  out  a  case  of  wilful  and  felonious  killing  to 
your  satisfaction,  against  either  or  both  of  these  defendants,  you 
must  find  them  guilty  accordingly,  notwithstanding  their  former 
good  characters.  But,  if  after  a  deliberate  review  of  all  the  cir- 
cumstances of  the  case,  it  remains  a  doubt  in  your  minds, 
whether  they  are  guilty  or  innocent,  the  law  permits  you  to 
throw  the  evidence  of  their  good  character  into  the  favorable 
scale,  and  it  is  to  weigh  on  the  side  of  mercy.  Still,  however, 
if  you  believe  that  Riley  used  the  knife  when  his  life  was  not  in 
danger,  and  when  he  had  no*  reasonable  ground  to  fear  any 
great  bodily  harm,  you  must  find  him  guilty ;  and^  under  the 
circumstances,  Stewart  must  share  the  same  fate,  unless  you 
should  believe  that  Riley  used  the  knife  in  a  difierent  manner, 
and  for  a  difierent  purpose  from  that  for  which  it  was  put  into 
bis  bands  by  Stewart. 

The  jury,  after  deliberating  for  about  twenty  minutes,  re* 
turned  a  verdict  of  not  guilty  for  both  defendants. 


MAY   TERM,   1837. 
Commonwealth  v.  Nathaniel  Low. 

If  one,  having  no  caase  of  action,  snes  oat  a  writ  for  a  fictitious  demand,  and 
BO  gets  possession  of  the  property  of  another,  which  he  converts  to  his 
own  use,  sad  with  intent  to  defiand  the  owner,  it  is  larcen  j. 
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If  one,  having  a  right  of  action,  makes  use  of  a  process,  which  he  knows 
that  he  has  no  right  to  adopt,  to  get  the  property  of  his  debtor,  and  with 
intent  to  defraud  him,  it  is  larceny. 

The  facts  in  the  case,  and  the  points  of  counsel,  will  appear 
in  the  following  charge  to  the  jury. 

Parker  J  for  the  commonwealth. 

Choaie  and  Bartlett,  for  the  defendant. 

Thacher,  J.  The  charge  against  the  party  on  trial,  Nathan- 
iel Low,  sets  forth,  that  he,  with  one  Thomas  H.  Delano,  on  the 
first  day  of  April  last,  did  feloniously  steal,  take,  and  carry 
away  seventeen  notes  of  hand,  for  yarious  sums  of  money, 
which  aniounted  to  six  thousand  one  hundred  and  eighty  dol- 
lars, the  property  of  Charles  Haynes,  from  his  possession.  One 
of  these  notes,  for  one  thousand  eight  hundred  and  ten  dollars, 
was  given  to  Haynes  by  Low  for  his  own  debt,  and  the  rest, 
amounting  to  four  thousand  three  hundred  and  seventy  dollars 
and  twenty  cents,  were  held  by  Haynes  as  collateral  security  for 
its  payment.  It  is  usual,  where  two  or  more  are  jointly  in- 
dicted, to  put  them  on  trial  together.  But  the  counsel  for 
Delano  moved  for  a  separate  trial ;  and  as  the  attorney  for  the 
commonwealth  informed  the  court,  that  he  should  not  proceed 
against  D.  if  L.  should  be  acquitted,  the  court  granted  the  mo- 
tion. You  are  now  to  pass  on  the  case  of  Low  only.  That 
the  notes  in  this  case  were  taken  and  carried  away  by  Low,  is 
not  denied.  Were  they  taken  feloniously,  and  what  consti- 
tutes the  guilt  of  larceny  —  have  made  the  principal  subjects 
of  controversy,  and  have  much  occupied  the  learning  of  the 
eminent  counsel  in  their  arguments.  It  is  necessary,  that  you 
should  have  clear  and  distinct  ideas  of  the  law  on  this  subject, 
that  you  may  apply  it  to  the  facts  in  'the  case.  If  I  succeed  in 
giving  you  right  instructions  on  the  law,  the  responsibility  of  a 
correct  final  decision  will  rest  on  you.  The  ofience  of  larceny 
consists  in  the  felonious  taking  and  carrying  away  of  the  pro- 
perty of  another,  without  his  consent,  and  against  his  will,  and 
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with  the  intent  to  convert  it  to  the  use  of  the  taker.  A  feloni- 
ous taking  supposes  not  only  a  trespass,  but  a  fraudulent  and 
wicked  mind  in  the  trespasser,  acting  against  his  own  convic- 
tion of  right,  and  the  plain  dictates  of  common  honesty. 
Therefore,  I  infer,  that  the  law  does  not  know  such  a  thing  as  a 
technical  larceny,  separate  from  the  conscious  intention  at  the 
time  to  commit  the  offence.  There  must  be  in  the  party 
accused,  an  original  felonious  intent  to  take  the  property  of 
another,  without  his  consent  and  against  his  will,  and  with  in- 
tent to  convert  it  to  the  use  of  the  taker.  Where  the  action 
is  free  from  this  odious  ingredient,  it  is  not  a  felony. 

In  the  case  on  trial,  the  property  was  taken  from  Haynes  by 
means  of  a  trustee  process,  instituted  by  Low  against  Haynes, 
in  which  Delano  was  summoned  as  his  trustee.  If  you  should 
be  satisfied  that  the  property  was  taken,  and  that  the  intent 
was  felonious,  the  mere  form  of  proceeding  will  not  alter  the 
nature  of  the  thing.  In  all  criminal  cases,  the  crime,  except 
where  the  law  itself  implies  malice  in  the  act,  consists  rather  in 
the  intention  than  the  action.  If  a  person  makes  use  of  the 
process  of  law  to  do  an  unlawful  act,  it  will  not  make  the  act 
lawful ;  on  the  contrary,  it  is  rather  to  be  regarded  as  an  abuse 
of  the  law,  and  increases  the  malignity  of  the  act.  And  how- 
ever difficult  it  may  be  to  establish  proof  of  a  felonious  intent, 
where  a  party  gets  possession  of  another's  goods  by  act  of  law ; 
yet  if  the  feict  be  clearly  made  out,  it  is  one  of  the  highest  ag- 
gravations of  the  offence  of  larceny.  It  is  converting  the  pro- 
cess of  the  law,  which  is  the  best  security  for  property,  into  an 
instrument  of  rapine  and  plunder.  (2  East,  66.)  If  one, 
having  no  cause  of  action  sues  out  a  writ,  for  a  fictitious  demand, 
and  BO  gets  possession  of  the  property  of  another,  which  he  con- 
verts to  his  own  use,  and  with  intent  to  defraud  the  owner,  it 
is  larceny.  Even  if  a  man,  having  a  right  of  action,  makes  use 
of  a  process  which  he  knows  that  he  has  no  right  to  adopt,  to 
get  the  property  of  his  debtor,  and  with  intent  to  defraud  him, 
it  is  larceny.    The  offence^  in  such  case,  consists  in  doing 
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what  he  knew  was  wrong,  and  which  he  had  no  right  to  do.  I 
am  not  prepared  to  say,  that  in  such  case  he  is  not  answerable 
for  the  acty  whether  he  knew  the  extent  of  the  criminaKty  or 
not ;  because  every  man  is  considered  as  answerable  for  the 
legal  consequences  of  his  own  acts.  I  repeat^  therefore,  that  if 
a  man  designs  to  take  the  goods  of  another  feloniously,  let  htm 
put  it  into  what  shape  he  will,  if  that  is  only  the  pretence  and 
color,  it  is  felony ;  nay,  if  by  color  of  the  law,  he  possesses  hiat* 
self  of  goods  with  a  felonious  intent,  in  that  case,  it  is  so  frr 
from  being  an  excuse,  that  it  is,  as  I  have  said,  an  aggravation 
of  the  offence.  The  question  of  intention  is  for  the  jury  in  all 
cases,  and  it  is  to  be  inferred  from  all  the  circumstanoea  of  the 
case,  where  the  party  does  not  vojlttntarily  confess  his  giiiU.^ 

As  this  appears  to  me  to  be  the  law,  from  all  the  cases,  I 
shall  briefly  notice  the  general  outline  of  this  case,  leaving  it  to 
be  settled  by  you  from  a  careful  consideration  of  all  the  evi- 
dence : 

In  a  series  of  dealings  between  Haynes  and  Low,  the  latter 
became  indebted  to  Haynes,  in  the  sum  of  one  thousand  eight 
hundred  and  ten  dollars,  for  which  he  gave  his  note  to  Haynes, 
on  the  31st  day  of  March  last.  He  is  a  broker,  and  obtained 
for  Low,  at  his  request,  various  sums  of  money,  at  different 
times,  for  which  Haynes  charged  and  was  paid  a  high  premium* 
Whether  these  sums  of  money  were  advanced  by  Haynes  hiaH 
self,  or  whether  they  were  obtained  by  him  from  others,  in  the 

^  To  the  points  of  taking  and  intent,  see  2  Russell  on  Crimes,  93,  1033 ; 
2  Leach,  1089  ;  2  East  P.  C  553,  554, 555,  675,  693  ;  Roscoe's  Crim.  Ev.  466» 
471,  490 ;  1  Hale  P.  C  507 ;  2  East  P.  C.  660;  3  Inst.  108  ;  1  Leach,  1 ;  Jfor- 
JWa  eau,  1  Russ.  A  Ry.  307 ;  Cabbage'$  etut,  ib.  292.  To  the  point  of  obtain- 
ing possession  by  fraud  and  artifice,  see  Mcklt's  case,  2  East  P.  C.  556,  675, 
683,  685,  689  ;  2  Leach,  340;  CkU»er»  ccue,  2  East  P.  C  877 ;  Sir  T.  Ray's 
R.  275 ;  Gow*s  N.  P.  Cases,  224'and  note  ;  1  Moody,  C.  C.  14, 185  ;  Roscoe^s 
Crim.  Et.  469,  490 ;  1  Leach,  236';  2  East,  P.  C.  536.  As  to  abuse  of  legal 
process,  Slc:  dsc.  see  Roscoe's  Crim.  £v.  471 ;  1  Hale,  P.  C.  507;  2  Sast, 
P.  C.  660  ;  2  Russ.  130 ;  7  Mass.  438  ;  9  ib.  537.  See  also,  Roscoe,  512,  513; 
7  Taunt.  59 ;  Ry.  &  M.  N.  P.  C.  178 ;  7  Ring.  543 ;  13  East,  509 ;  2  Leach, 
1036, 1090 ;  Russ.  A  Ry.  232 ;  2  East,  682,  683 ;  2  Ross.  1054 ; 
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course  of  bis  business,  bas  not  been  a  subject  of  inquiry.  It 
does  not  appear  that  any  dispute  ever  arose  between  them  on 
the  subject  of  Haynes's  charge  for  interest  and  brokerage.  It 
does  not  appear  that  Haynes  abused  his  confidence  ;  or  that 
any  controversy  existed  between  them;  till  Low  purchased  his 
writ  on  the  31st  day  of  March.  But  it  would  seem  that  in 
time,  Haynes  became  desirous  to  receive  his  money,  and  that  he 
intimated  to  Low  that  he  must  pay  it ;  otherwise,  he  should  dis- 
pose of  the  notes  which  he  held  as  collateral  security.  On  the 
dlst  day  of  March,  a  settlement  took  place,  and  Low  gave  to 
Haynes  on  that  day  the  note  for  one  thousand  eight  hundred 
and  ten  dollars.  Haynes  states,  that  on  the  first  day  of  April, 
he  received  a  letter  from  Low  written  in  friendly  terms,  telling 
him  that  he  had  at  last  got  the  money,  and  that  he  would  oblige 
him  by  coming  to  him  on  receipt  of  it,  as  he  had  an  ague,  and 
was  otherwise  quite  unwell.  He  accordingly  went  to  Hamilton 
Davidson's  store,  where  Low  did  his  business,  and  found  Low 
and  Delano  there,  in  the  counting-room,  no  one  else  being 
present.  He  asked  Low  if  he  had  the  money  for  him.  Low 
said  he  had.  He  said  he  had  all  the  collaterals  but  one,  a  note 
of  Nathan  Lyndes,  which  be  could  get  in  the  course  of  an  hour. 
But  Low  said  he  had  a  bad  tooth-ache,  and  wanted  to  go 
home,  and  asked  if  he  had  any  other  note  in  his  pocket,  which 
he  could  leave  in  place  of  Lyndes's.  Haynes  took  out  the  note 
of  Isaac  D.  Farnsworth  for  six  hundred  and  ninety-two  dollars, 
which  he  offered  to  leave  in  room  of  Lyndes's,  which  was  satis- 
factory, and  it  was  to  be  exchanged  in  a  day  or  two.  Delano 
held  in  one  hand  a  paper,  which  contained  a  list  of  the  col- 
lateral  notes.  Haynes  took  the  notes  from  his  pocket,  and  Low 
«  requested  Delano  to  check  them.  Haynes  called  them  over, 
one  by  one,  and  Delano  checked  them.  He  had  one  signed  by 
Drew  &  Babcock,  for  two  hundred  and  forty-seven  dollars, 
which  was  not  on  Delano's  list,  which  he  laid  down  by  itself, 
and  the  others  by  themselves.  He  put  the  note  for  one  thousand 
eight  hundred  and  ten  dollars  with   the  collaterals.     After 

61 
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Delana  had  cheeked  them,  Low  standing  by,  Delano  said  to 
hifii,  "  the  notes  are  right,  pay  him  the  money."  Delano  then 
snatched  up  all  the  notes  except  Drew  &  Bab<U)ck'B.  Low 
took  Drew  &  Babcock's  note,  and  ran  out  of  the  counting-rooiD 
across  the  street.  Delano,  he  says,  ran  into  the  back  room  of 
the  store,  but  no  money  nor  check  was  produced  or  ofibred. 
After  L6w  had  said  ''  pay  the  money,*'  and  before  they  ran  out, 
Haynes  says,  he  turned  and  saw  Delano  and  Freeman,  the 
deputy-«heriflr,  in  the  other  room,  the  latter  reading  a  paper  to 
Delano.  He  drew  towards  the  door,  and  heard  Delano  say  to 
Freeman,  *^  what  does  all  this  mean  ?  I  have  nothing  which 
belongs  to  Hayned  except  these  notes,"  which  he  held  in  his 
hands  at  the  time.  All  was  the  work  of  a  very  few  moments. 
They  then  came  into  the  counting-room,  and  Haynes  says,  be 
was  informed  that  Delano  was  trusteed  by  Low  on  his  account. 
He  asked  Delano  to  return  the  notes  after  Freeman  bad  left ; 
but  Delano  refused,  until  he  shoold  have  consulted  a  lawyer. 

From  the  testimony  of  Watson  Freeman,  the  deputy-sheriflf, 
it  appears  that  he  was  employed  that  morning  by  Low  to  go  to 
the  store,  and  wais  stationed  in  the  chamber  to  wait  till  Haynes 
should  come,  and  upon  an  agreed  signal,  he  was  to  come  and 
serve  the  process  on  Delano.  He  waited  till  he  received  the 
appointed  signal,  and  then  came  down  and  made  the  service. 
He  said  that  he  had  often  waited  before,  but  had  never  used 
any  finesse  before  that  time  to  make  a  service.  McGookan, 
who  was  called  as  a  witness  by  the  defendant,  says,  that  he  was 
placed  outside  the  counting-room  door,  and  on  receiving  a  sig- 
nal from  Low,  he  gave  the  agreed  signal  to  Freeman,  who  im- 
mediately appeared.  You  will  judge,  whether  there  is  any  di^ 
crepancy,  in  any  material  respect,  or  any  important  contradic- 
tion, in  the  statements  of  these  three  witnesses.  If  you  find 
anything,  you  will  decide  which  is  most  worthy  of  credit.  In 
several,  if  not  in  most  of  the  principal  facts,  they  all  agree. 
But  McGookan  says,  that  the  papers  were  handed  to  Delano, 
one  by  one,  which  he  took  in  one  hand,  while  he  marked  them 
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off  with  the  other,  and  that  when  Freeman  called  to  him,  he 
came  forward  on  a  walk.  He  says  too,  that  he  did  not  see 
Delano  snatch  up  the  papers,  but  that  he  was  called  to  customers 
very  soon.  From  that  time,  Haynes  has  not  seen. these  papers, 
and  the  defendant  says  on  his  oath,  he  has  not  got  them.  On 
application  to  Delano  on  the  same  day,  three  or  four  times, 
and  once  with  Mr.  Sargent,  who  claimed  to  own  one  of  the 
notes,  Delano  refused  to  deliver  them  to  him,  unless  he  would 
give  him  a  bond  of  indemnity,  and  he  has  never  seen  them 
since  that  time.  It  appears,  that  on  the  day  preceding.  Low 
procured  this  trustee  writ,  the  date  of  which  was  altered  that 
morning,  and  for  this  occasion. 

The  attorney  for  the  government  contends,  that  this  was  a 
felonious  taking  by  Low  and  Delano,  and  that  the  service  of  the 
writ  was  an  abuse  of  legal  process,  to  cover  the  fraudulent,  in- 
tent to  get  these  notes  from' Haynes,  against  his  will  and  con- 
sent, and  to  convert  them  to  Low's  own  use.  ' 

But,  on  the  part  of  the  defendant,  it  is  said,  that  he  had  a 
legal  and  valid  ground  of  action  against  Haynes,  for  usurious 
interest  paid  to  him,  and  that. this  action  was  brought  for  three- 
fold the  amount,  which  is  the  legal  penalty  ;  that  this  was  the 
only  waythat  he  could  get  security  ;  and  that  what  he  did  was 
in  pursuance  of  the  advice  of  learned  counsel.  You  must 
judge  of  the  evidence  on  these  several  points.  I  confess  to  you 
that  I  fully  expected  that  the  defendant  would  have  called  his 
learned  advisers  to  testify  as  to  what  passed  between  them,  at 
the  time  he  purchased  the  writ.  If  he  waived  his  own  privilege, 
the  counsel  could  have  stated  the  particulars  of  that  consulta- 
tion for  his  benefit,  if  it  would  have  availed,  and  one  reason 
why  the  court  declined  to  give  an  opinion  on  the  case  yester- 
day morning,  was  to  give  an  opportunity  to  the  defendant  to 
give  such  explanation,  as  would  have  tended  to  show  that  he 
was  advised  of  his  right  to  sue  Haynes  in  this  way,  and  that 
he  had  a  reasonable  belief  and  expectation  that  he  was  right 
in  so  doing.     Such  evidence  would  have  tended  to  show  that 
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he  did  not  design  to  defraud  Haynes  of  his  notes,  and  conse* 
quently  to  negative  the  felonious  intent.     For  Haynes  ex- 
pected, when  he  went  to  the  store,  that  Low  would  pay  his 
note.     He  expected  to  receive  his  money,  and  was  ready  there- 
upon to  deliver  over  the  notes.    They  were  to  be  reciprocal  and 
concurrent  acts,  and  to  be  done  at  one  and  the  same  time. 
But  the  money  was  not  paid,  nor  the  notes  delivered,  and  in 
contemplation  of  law  they  still  remained  in  the  possession  of 
Haynes,  and  were  his  property.     Haynes  had  not  delivered  these 
notes  to  Delano,  nor  consented  to  take  him  as  .his  debtor,  in 
place  of  Low.     That  required  his  consent.   In  taking  the  notes 
before  he  had  paid  the  money,  and  without  the  consent  and  de- 
livery of  Haynes ;    both  Delano  and  Low,   under  the  most 
favorable  consideration,  were  guilty  of  an  act  of  trespass,  for 
which  an  action   would   lie:    and   it  would   depend  on  the 
pleasure  of  Haynes,  whether  he  would  afterwards  waive  the 
tort  and  sue  Delano  in  assumpsit  for  the  value  of  the  property. 
But  I  consider  that  Delano  ought  not  to  have  detained  these 
notes  for  a  moment.    The  process  was  not  a  justification  to 
him.    Because  Haynes  had  not  entrusted  him  with  these  notes, 
nor  did  Delano  owe  him  for  the  amount.    They  might  have 
been  the  property  of  other  persons.     Low  must  have  known 
that  Delano  was  not  indebted  to  Haynes,  and  consequently  that 
he  was  not  his  trustee.     If  you  believe  therefore  that  this  was 
a  fraudulent  plan  in  the  defendant  to  get  these  notes  into  his 
own  possession  or  control,   from  the  possession  of  Haynes, 
against  his  will  and  without  his  consent,  and   that  Haynes  did 
not  intend  to  part  with  his  notes  to  the  defendant  without 
having  the  money  paid  first,  that  he  did  not  act  at  the  time 
under  a  reasonable  ground  or  expectation  of  right  on  his  part, 
and  that  he  was  aware  at  the  time  that  he  committed  a  wrong- 
ful act,  you  will  have  the  right  to  infer,  that  the  defendant  had  a 
preconcerted  design  to  get  the  notes  into  his  possession,  with  an 
intent  to  steal  them. 
But  you  are  the  judges  of  the  defendant's  intent,  and  you  must 
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act  on  your  weighty  responsibility.  If  the  defendant  has  satis- 
fied you,  or  you  believe  from  all  the  evidence  in  the  case,  that 
Low  acted  with  good  faith  on  his  part,  that  he  reasonably  be- 
lieved that  he  had  a  good  cause  of  action  against  Haynes,  and 
that  he  might  lawfully  use  this  trustee  process  in  this  manner, 
to  obtain  security  for  his  demand,  that  will  negative  the  feloni- 
ous intent,  and  will  authorize  you  to  give  a  verdict  of  acquittal. 
You  must  weigh  the  whole  evidence  in  the  case,  and  if,  on  a 
candid  survey,  you  are  not  satisfied,  from  the  evidence  in  the 
case,  that  Low  acted  with  a  fraudulent  design  to  wrong  Haynes 
out  of  his  property,  you  must  find  him  not  guilty.  And  if  a 
reasonable  doubt  of  his  guilt  rests  on  your  minds  on  a  survey  of 
all  the  evidence,  then  you  must  let  that  doubt  operate  in  his 
favor,  and  find  him  not  guilty. 
The  jury  found  the  defendant  not  guilty. 


JULY   TERM,  1837. 

Commonwealth  v.  Simeon  Drake  and  Aaron  B.  Drake. 

Where,  in  the  tzial  of  an  indictment  for  cheating  an  insurance  company  by 
false  pretences,  the  president  of  the  company  testified  to  certain  instrac- 
tions  given  by  him  to  one  of  the  defendants,  relative  to  the  character  of 
the  evidence  of  the  loss  required ;  it  was  held,  that  the  declarations  of  such 
defendant,  made  to  a  third  person,  in  the  absence  of  the  president,  after  the 
giving  of  such  instructions,  were  not  admissible  to  explain  or  contradict 
the  testimony  of  the  president  in  regard  to  them. 

The  defendants  were  tried  on  an  indictment  for  knowingly 
and  designedly  cheating  the  Manufacturers  Insurance  Company, 
of  one  thousand  dollars,  by  false  pretences,  by  averring  that 
certain  bills  of  parcels,  and  among  these,  one  purporting  to  be 
signed  by  one  Charles  Covill,  were  genuine  and  true  bills  and 
duplicates,  to  prove  a  loss  by  fire,  on  a  policy  which  had  by 
them  before  that  been  efiected  in  the  office  of  said  company. 
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Whereas  the  said  bills  were  not  genuine  or  true  duplicates,  but 
were  forged. 

The  jury  were  unable  to  agree  in  a  verdict,  and  the  case  was 
taken  from  them,  after  they  had  been  together  a  night  and 
a  day.'  In  the  course  of  the  trial,  the  following  point  of  evi- 
dence was  ruled  by  the  court,  after  argument.  In  support  of 
the  prosecution,  Charles  W.  Cartunigii  was  sworn  as  a  wit- 
ness, and  testified,  among  other  things,  that  Simeon  Drake 
called  on  him,  at  the  office  of  the  Manufacturers  Insurance 
Company,  to  give  notice  of  his  loss,  informing  him,  at  the  time, 
that  his  books  were  saved,  but  that  his  bills  had  been  consumed 
in  the  fire.  The  witness,  who  was  president  of  the  office,  then 
required  Simeon  Drake  to  produce  evidence  of  the*  loss,  and 
told  him  that  he  must  get  duplicate  bills  of  his  purchases, 
Simeon  Drake  said  that  he  did  not  know  that  he  could  get  all 
the  bills.  The  witness  then  told  him  where  he  could  not  get 
all  his  bills,  to  produce  certificates,  and  he  would  treat  them 
liberally.  The  defendants  then  offered  Nathaniel  JET.  Cross,  as 
a  witness,  to  prove  certain  declarations  made  by  Simeon  Drake, 
after  this  interview  with  Cartwright,  and  before  he  had  done 
anything,  or  prepared  a  single  document,  to  show  what  he  under- 
stood by  those  directions  from  Cartwright,  as  to  proof  of  the 
loss,  in  order  to  show  that  he  did  not  expect  that  he  was  re- 
quired to  produce  genuine  duplicates  with  true  signatures,  but 
only  that  he  was  to  exhibit  a  true  estimate  of  his  loss.  This 
testimony  was  objected  to  by  the  county  attorney. 

Parker y  for  the  commonwealth. 

.   Choaie  and  George  W.  Phillips^  for  the  defendants. 

Thachrr,  J.  The  best  evidence  of  what  the  party  under- 
stood,  that  he  was  required  by  Cartwright  to  do,  to  prove  his 
loss,  will  consist  in  his  actions.  Declarations  are  equivocal  in 
their  nature,  and  may  be  true  or  feigned ;    but  actions  are  defi- 

'  This  case  was  continued  from  term  to  term,  until  January,  1839,  when  a 
noUe  prosequi  was  entered  by  the  county  attorney. 
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nite,  and  capable  of  a  certain  construction.  If  the  party  in- 
tended to  commit  a  fraud,  it  would  be  easy  beforehand  to  make 
declarations  to  excuse  it.  But  his  actions  and  conduct  are 
definite,  and  will  be  a  satisfactory  ground  to  assist  the  jury  to 
come  to  a  true  verdict.  If  Simeon  Drake,  after  the  conversation 
with  Cartwright,  had  obtained  from  individuals  statements  of 
his  purchases,  and  had  reported  them  truly  to  the  office,  as  evi* 
dence  of  his  loss,  it  would  be  for  the  jury  to  decide  whether  it 
was  not  all  that  was  required  or  necessary  for  him  to  do,  in 
compliance  with  the  instructions  of  Cartwright.  If,  however, 
instead  of  this,  he  fabricated  false  papers,  and  presented  them 
to  the  office  as  evidence  of  his  loss,  it  will  then  be  for  the 
jury  to  decide  whether  that  could  possibly  be  within  the  mean- 
ing of  Cartwright's  instructions,  and  whether  they  believe  that 
Simeon  Drake  could  have  so  understood  those  instructions. 
And  even  if  they  should  believe  that  Simeon  Drake  could  not 
possibly  have  so  understood  those  instructions,  it  will  still  re- 
main for  them  to  decide  whether  the  bill  of  Charles  Covill,  and 
these  other  ialse  documents,  were  uttered  with  intent  to  de- 
fraud the  office. '  But  to  allow  the  declarations  of  Simeon  Drake 
to  a  third '  person,  in  the  absence  of  Cartwright,  to  be  given 
in  evidence  to  contradict  the  testimony  of  that  witness, 
or  to  excuse  the  subsequent  publication  and  uttering  of  a 
false  document,  is,  in  my  opinion,  against  the  rules  of  evidence, 
and  inadmissible.  Because  it  would  be  to  allow  the  declarations 
of  a  party  made  at  one  time,  to  alter  the  nature  and  effect  of  his 
act  done  at  another.  If  declarations  accompany  an  act  done, 
then  they  are  admitted  in  evidence  as  part  of  the  res  gestte,  or 
transaction.  And  if,  when  Simeon  and  Aaron  B.  Drake  pre- 
sented the  bills  at  the  office,  they  had  declared  that  they  them- 
selves had  prepared  them  from  memory,  without  consulting  the 
persons  from  whom  they  purported  to  come,  that  declaration 
would  have  been  admissible,  according  to  the  rule  of  law,  and 
would  have  tended  to  remove  the  presumption  of  fraud. 

For  these  reasons,  the  declarations  of  Simeon  Drake  to  Mr. 
Cross  are  not  admitted  to  be  given  in  evidence. 
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DECEMBER  TERM,   1837. 

Commonwealth  v.  John  Robinson  and  Sophia  Robinson. 

The  carrying  away  of  a  free  black  child,  five  years  of  age,  against  her  will, 
from  the  family  of  the  person  by  whom  she  had  been  formerly  owned  as  a 
slave,  and  secreting  her,  is  an  offence  within  the  Revised  Statutes,  c  135, 
s.  20  and  21. 

There  were  three  counts  in  the  indictment  in  this  case. 
The  first  charged  that  the  defendants,  on  the  17th  day  of  Sep- 
tember, A.  D.  1837,  at  Cambridge,  seized  and  confined  and  im- 
prisoned a  certain  female  child  of  tender  years,  to  wit,  of  five 
years  of  age,  and  inveigled  and  kidnapped  said  child,  with  in- 
tent to  cause  her  to  be  secretly  confined  and  imprisoned  in  this 
state,  against  her  will ;  and  that  the  defendants,  after  seizing 
the  child,  took,  confined,  held,  carried  and  brought  her  from 
Cambridge  into  Boston.  The  second  count  charged  that  the 
defendants  seized  the  child  with  intent  to  hold  her  to  service 
against  her  will.  The  third  count  charged  that  the  defendants 
seized  the  child  with  the  intent  that  she  should  be  carried  out 
of  the  state  against  her  will. 

The  following  testimony  was  introduced  for  the  prosecution. 

Henry  Bright,,^  —  I  reside  in  Cambridge.  I  have  lived  there 
since  May  last.  About  two  years  since  I  lived  in  Mobile. 
While  there,  I  had  a  female  slave,  a  very  excellent  woman,  who 
died,  leaving  a  female  infant,  whom  my  wife  has  since  taken 
care  of  as  her  own.  This  child  was  removed  to  Cambridge 
with  my  family,  and  was  a  member  of  it  in  September  last. 
On  the  I7th  of  that  month,  in  the  early  part  of  the  day,  she 
was  missing,  and  I  have  not  since  seen  her.  On  missing  the 
child,  I  made  inquiries,  and  learnt  she  had  been  taken  to  Bos- 
ton, in  a  carriage,  by  Mrs.  Robinson.  Soon  after,  I  went  to 
some  leading  abolitionists  in  Boston,  as  I  supposed  the  persons 
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who  had  taken  the  child  must  have  dooe  so  under  a  mistaken 
notion.  I  called  on  Samuel  E.  Sewall,  Esq.  with  iny  wife.  We 
stated  to  him  the  facts  respecting  the  child ;  that  her  mother 
died  with  us,  and  that  we  bad  brought  the  child  here  to  educate ; 
that  we  had  left  Mobile  with  a  view  to  reside  here  permanently  ; 
that  the  child  was  very  much  attached  to  Mrs.  Bright,  and  she 
to  the  child ;  that  we  supposed  she  had  been  taken  from  us 
by  the  abolitionists^  under  the  impression  that  she  was  a  riavOy 
and  thai  we  were  ready  to  give  them  entire  satisfaction  that 
such  was  not  the  fact ;  that  we  were  willing  to  give  security  to 
any  amount  that  she  should  never  be  made  a  slave,  and  that  we 
were  only  actuated  by  a  desire  for  the  good  of  the  child.  Mr. 
Sewall  advised  us  to  draw  up  a  paper,  setting  forth  the  last- 
mentioned  facts.  At  my  request  he  drew  up  one ;  I  signed  it, 
and  left  it  with  him.  The  next  morning  I  called  on  him  again. 
He  told  me  he  had  seen  Mr.  Snowden,  the  colored  clergyman ; 
that  the  latter  coufd  probably  find  the  child,  but,  as  the  colored 
pe(^le  were  jealous  of  those  who  came  from  the  South,  he 
should  like  to  have  a  bond  from  me  that  the  child  should  never 
be  carried  into  a  slave-holding  state.  At  my  suggestion,  he 
drew  a  bond,  the  penalty  of  which  was  five  hundred  dollars.  I 
called  the  next  morning.  Did  not  see  Mr.  Sewall ;  but  the 
young  man  in  the  oflSice  said  the  colored  people  would  not  give 
up  the.  child.  I  then  went  to  Mr.  Ellis  Gray  Loring's  office, 
knowing  that  he  was  an  influential  abolitionist.  He  said  Mr. 
Sewall  had  spoken  to  him  on  the  subject,  and  that  he  was  satisfied 
that  the  child  ought  to  be  given  up.  He  said  some  colored  peo- 
ple had  called  on  him ;  that  he  would  send  for  them,  and  let  me 
know  the  result.  I  called  the  next  morning  on  Mr.  Loring.  After 
some  private  conversation  between  Mr.  Loring,  Mr.  Sewall,  and 
a  Mr.  Hanson,  the  latter  expressed  a  desire  that  the  child  should 
be  given  up,  and  directed  us  to  call  on  Mrs.  Robinson.  I  re- 
quested a  letter  from  Messrs^  Sewall  and  Loring  to  her.  They 
gave  me  one,  the  substance  of  which  was,  that  they  thought  the 
child  ought  to  be  given  up,  as  they  did  not  suppose  she 
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would  ever  be  made  a  slave.  I  then  called  on  Mrs.  Robinsoa 
with  my  wife.  Her  husband  was  present  a  part  of  the  time. 
I  gave  her  the  letter,  and  stated  to  her  the  particulars  respect- 
ing the  child  ;  our  views  respecting  it,  and  that  we  held  it  as  a 
free  child.  She  said,  without  any  hesitation,  that  she  took  the 
child  from  Cambridge ;  that  she  had  requested  a  Mr.  Lewis,  an 
aged  colored  man,  at  Cambridge,  to  bring  the  child  to  Boston, 
but  he  refused  to  do  so ;  but  that  he  was  at  my  house  for  a 
trunk,  the  morning  the  child  left,  and  sent  the  child  into  the 
street ;  that  she  then  took  the  child  and  brought  it  to  Boston ; 
that  she  did  not  take  it  on  her  own  account,  but  at  the  request 
of  two  white  ladies;  that  she  did  not  keep  the  child  an 
hour,  but  delivered  it  up  to  the  white  ladies;  that  she 
was  perfectly  willing  to  restore  the  child,  if  they  were. 
We  asked  who  the  ladies  were.  She  replied,  she  did  not 
feel  at  liberty  to  tell,  as  they  had  requested  her  not  to 
tell.  We  requested  her  to  call  on  them,  and  get  permission 
to  deliver  the  child  to  us.  She  said  she  would  go  in 
the  course  of  the  day,  and  that  probably  those  ladies  would 
bring  the  child  out  to  my  house  in  the  afternoon,  in  their  car- 
riage. If  they  did  not,  she  would  tell  us  the  next  day  the  re- 
sult of  her  interview  with  them. 

The  next  morning  we  called  again  on  Mrs.  Robinson.  She 
said  she  had  seen  the  ladies,  and  directed  us  to  call  on  the  two 
Misses  Parker,  in  Hay  ward  Place.  We  called  on  them.  They 
expressed  surprise  that  Mrs.  Robinson  had  used  their  names, 
in  the  manner  that  led  us  to  suppose  they  knew  of  the  child  be^ 
fore  it  was  taken  from  Cambridge.  They  said  they  knew  no- 
thing of  the  little  girl  till  the  evening  before,  when  Mrs.  Robin- 
son told  them  of  her ;  that  Mrs.  Robinson  had  called  on  them 
that  morning,  and  requested  permission  to  bring  the  child  to 
their  house ;  that  they  gave  her  permission ;  that  they  requested 
Mrs.  Robinson  to  ask  us  to  call  on  them,  as  they  should  like 
to  talk  with  us.  We  stated  to  them  the  &cts  respecting  the 
child*    They  said  immediately,  that  the  child  sbooM  be  le- 
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Stored,  and  one  of  them  went  with  me  to  Mrs.  Robinson*  We 
found  Mr.  Snowden  at  Mrs,  Robinson's  house.  Mr.  Robinson 
came  in  soon.  Miss  Parker  advised  them  to  give  up  the  child. 
Mr.  Robinson  said  he  was  perfectly  willing  to  do  what  those 
benevolent  ladies  advised.  Mr.  Snowden  remarked,  after  some 
conversation,  that  some  of  the  colored  people  thought  the  bond 
was  not  sufficient ;  that  he  had  nothing  to  do  with  it,  but  he 
thought  that  if  the  bond  was  made  larger,  it  would  be  satisfac- 
tory. I  answered  that  I  would  make  the  penalty  of  the  bond 
as  large  as  was  deemed  reasonable  and  proper,  and  that  my  only 
desire  was  the  good  of  the  child.  Mrs.  Robinson  still  hesitated 
about  giving  up  the  child.  After  some  conversation,  she  said 
some  other  persons  had  taken  an  interest  in  the  child,  and  she 
did  not  like  to  give  it  up  without  consulting  them.  She  said 
that  if  we  would  call  at  Mr.  Ellis  Gray  Loring's  office  in  the 
afternoon,  we  should  have  a  final  answer,  and  that  the  child 
would  probably  be  there.  We  called  there  and  found  Mr.  and 
Mrs.  Robinson,  with  several  other  colored  persons  there,  with 
Mr.  Loring.  The  child  was  not  there.  Mrs.  Robinson  said, 
that,  notwithstanding  the  white  people  wished  them  to  give  up 
the  child,  the  colored  people  thought  difierently,  and  were  de- 
termined not  to  give  her  up,  unless  there  was  some  law  to  com- 
pel them.  Something  was  said  in  regard  to  treatment  of  the 
child  while  in  our  possession.  We  answered  them  she  was 
treated  with  uncommon  kindness,  and  if  they  would  inquire  of 
our  neighbors  or  domestics,  they  would  be  satisfied  of  this  fact. 
I  also  said,  that  I  was  a  native  of  Massachusetts,  and  my  wife 
of  Connecticut,  and  that  our  sympathies  with  northern  people 
were  as  strong  as  theirs.  Till  this  time  I  had  pursued  the  busi- 
ness with  patience,  supposing  their  motives  were  good.  I  now 
became  excited. 

I  next  applied  to  Charles  G.  Loring,  Esq.  for  counsel.  By 
his  advice  I  took  out  letters  of  guardianship  in  Middlesex  county. 
Before  this,  I  think  Mr.  Loring  sent  for  these  parties.  After- 
wards I  called  on  the  defendants  with  an  officer,  and  after 
reading  to  them  the  letters  of  guardianship,  I  demanded  of 
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them  the  child.  At  first,  Mr.  Robinson  said,  be  presumed  we 
could  have  the  satisfaction  we  wished.  When  bis  wife  came 
in,  she  said  she  would  not  give  up  the  child,  but  would  stand  a 
suit,  or  words  to  that  effect.  We  had  some  conversation  with  a 
colored  woman  present,  who  said  she  believed  the  child  was 
out  of  town.  I  then  applied  to  Chief  Justice  Shaw  for  a  writ 
of  habeas  corpWy  but  got  no  relief  there.  I  then  brought  a 
civil  action,  as  guardian  for  the  child,  against  the  defendants. 
Damages  were  laid  at  one  thousand  dollars,  and  property  was 
attached.  This  did  not  have  the  effect  to  produce  the  child, 
as  I  supposed  it  would.     I  then  complained  to  the  grand  jury. 

Samuel  E.  SetvaU.  (Witness  produced  two  papers  signed 
by  Mr.  Bright.)  I  signed  a  note  with  Mr.  Ellis  Gray  Loring, 
directed,  I  think,  to  Mrs.  Robinson.  In  the  note,  we  staled 
that  we  did  not  thmk  Mr.  Bright  had  any  intention  of  carrying 
the  child  into  slavery.  There  was  a  meeting  afterwards,  I  think, 
at  my  office,  at  which  there  were  several  colored  people.  I 
think  Mrs.  Robinson  was  there.  —  Cross-examined,  Have 
known  Mr.  Robinson  for  a  year  or  two.  I  never  heard  any- 
thing against  him,  but  my  acquaintance  with  him  is  slight. 

EUis  Chray  Loring.  Defendants,  with  Mr.  Bright  and  wife, 
were  at  my  office,  with  others,  to  consult  about  this  affiiir. 
There  was  much  discussion  among  them  about  slavery.  The 
colored  people  expressed  an  entire  distrust  of  Mr.  and  Mrs. 
Bright's  sincerity,  as  they  were  slaveholders.  There  was  much 
talk  as  to  whether  the  child  ought  to  be  restored.  The  colored 
people  expressed  themselves  generally,  that  they  could  not  re- 
store the  child  if  they  would.  I  cannot,  however,  bring  this 
conversation  home  to  the  defendants  particularly.  Some  of  the 
colored  people  said  the  child  was  ill-used  at  Mr.  Bright's ;  that 
there  were  the  marks  of  a  bruise  on  its  head,  and  that  her  hair 
had  not,  from  appearance,  been  combed  for  a  long  time. 

Cross-examined.  I  have  no  doubt  that  I  then  urged  the  co- 
lored people  to  give  up  the  child.  They  assigned  two  reasons 
for  not  doing  it : —  they  were  not  sure  that  they  could  restore 
the  child  —  and  another  suggestion  was,  that  the  slaveholders, 


THACHER'S  CRIMINAL  CASES.  498 

Commonwealth  v.  Kobinson  and  another. 

with  their  smooth  tongues,  could  deceive  Mr«  Sewall  and  myself, 
but  could  not  deceive  the  colored  people.  The  colored  people 
were  very  much  excited,  and  so  were  Mr.  and  Mrs.  Bright 

I  was  consulted  by  Robinson  and  wife,  as  counsel.  —  [The 
witness  was  here  asked  to  relate  the  conversation,  and  objection 
to  its  being  a  privileged  communication  being  waived,  tiie  con- 
versation  was  related.] 

Previously,  another  colored  person  had  told  me  that  there 
was  a  child  at  Cambridge,  who  was  held  by  a  slaveholder,  and 
who  would  soon  be  carried  into  slavery.  I  was  told  that  the 
child  was  permitted  to  go  out  of  doors.  I  told  the  person  that 
if  the  child  was  not  restrained  of  her  liberty,  I  doubted  if  any  one 
could  conscientiously  take  the  oath  on  which  to  found  a  writ  of 
hapeas  corpus^  They  asked  what  remedy  there  was.  I  told 
them  that  it  wa3  for  the  child  to  take  its  own  liberty  ;  that  by 
a  late  decision  in  this  state,  this  was  the  proper  course.  I  was 
asked  by  these  defendants,  if  they  assisted  the  child  to  escape, 
whether  they  would  be  liable.  I  told  them,  they  might  lawfully 
receive  the  child,  but  had  best  return  its  clothing.  I  think  these 
defendants  were  some  of  the  people  to  whom  I  gave  this  advice. 
This  was  before  the  child  left  Mr.  Bright.  I  was  told  that 
the  child  was  seven  or  eight  years  old.  If  I  had  known  its  real 
age,  (5  years)  I  should  have  hesitated  at  giving  the  advice  I 
did  give.  I  never  supposed  Mr.  and  Mrs.  Robinson  intended 
any  injury  to  the  child. 

JViOiam  Snawden.  I  saw  Mr.  Bright  at  Robinson's  house.  I 
told  Mr.  Bright,  as  he  testified,  that  the  colored  people  thought 
the  bond  for  $500,  too  low ;  that  the  child  might  be  sold  for  that 
sum,  and  Mr.  Bright  would  not  be  the  loser  if  he  forfeited  the 
bond.  Have  known  defendants  several  years.  Their  characters 
stand  high. 

The  following  paper  was  then  read  by  the  County  Attorney. 
It  was  stated,  that  it  was  in  the  hand  writing  of  Mr.  Sewall. 

Boston,  Sept.  18,  1837. 
To  uihtmi  it  may  concern. 

A  colored  child,  named  Elizabeth,  aged  about  5  years,  having 
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been  taken  from  me,  on  suspicion  of  being  a  slave,  I  think  it 
proper  to  declare  that  1  do  not  claim  her  as  a  slave — that  when 
she  was  brought  here,  it  was  with  the  intention  of  having  her 
free  and  so  brought  up  —  and  though  I  intend  to  go  to  the 
South  and  spend  this  winter,  I  have  no  design  of  taking  her 
back.  Mrs.  Bright  is  attached  to  the  child  and  wishes  to  bring 
her  up  to  be  a  useful  woman. 

I  hereby  promise  never  to  claim  the  said  Elizabeth  as  a  slave, 
or  to  carry  or  send  her  to  the  slaveholding  states  as  one. 

It  may  be  proper  to  add,  that  Mrs.  Bright  is  an  immediate 
abolitionist.  Henrt  Bright. 

On  the  back  of  this  instrument  was  indorsed  the  following. 

Boston,  Sept.  19,  1837. 
I  further  agree  and  promise  Samuel  E.  Sewall,  to  pay  him 
the  sum  of  $500,  on  demand,  in  case  the  said  Elizabeth  is  car- 
ried into  any  one  of  the  slaveholding  states  by  me  or  through 
my  agency  or  permission,  in  consideration  of  his  exerting  him- 
self to  Gnd  and  restore  the  said  Elizabeth  to  my  protection.  The 
above  sum,  if  forfeited,  I  agree  that  said  Sewall  may  apply  for 
the  anti-slavery  cause.  Henry  Bright. 

Boston,  Sept.  19,  1837. 
For  the  consideration  aforesaid  we  guaranty  the  performance 
of  the  above  contract.  N.  F.  Cunningham  &  Co. 

Mary  S.  Parker.  Mrs.  Robinson  applied  to  me  to  procure 
a  place  for  a  child  whom  she  supposed  to  be  a  slave.  I  told  her 
I  would  procure  a  place.  I  did  procure  one,  and  informed  her 
of  tlie  fact.  It  was  understood  that  she  was  to  send  the  child 
to  our  house,  at  No.  5,  Hayward  Place.  The  child  was  not 
sent  to  us.  I  next  saw  Mrs.  Robinson  at  her  house.  I  went 
there  in  consequence  of  an  interview  with  Mr.  Bright  I  assur- 
ed Mrs.  Robinson,  that  I  felt  a  degree  of  confidence  that  the 
child  would  not  be  carried  into  slavery  if  returned  to  Mr. 
Bright. 

Cross-examined,  Have  known  Mrs.  Robinson  several  yean* 
Her  character  is  good. 
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Miza  Parker  confirmed  the  testirooDy  of  her  sister. 

Here  the  evidence  for  the  government  closed.  A  number  of 
witnesses  were  called  for  the  defence,  who  testified  to  the  time 
and  manner  of  taking  the  child  from  Cambridge.  It  was  ad- 
mitted, however,  by  the  county  attorney,  that  the  character  of 
the  defendants  stood  high  in  the  community ;  and  it  was  admit- 
ted by  the  counsel  for  the  defence,  that  Mrs.  Robinson  took 
the  child  out  of  the  street  in  Cambridge,  and,  with  her  husband 
and  children,  brought  her  to  Boston  in  a  carriage,  on  the  Sunday 
forenoon  in  question. 

Mary  Ann  Whitings  sister  of  Mrs.  Robinson,  testified  that  the 
child  remained  at  Robinson's  till  Monday  morning,  when,  after 
Mr.  and  Mrs.  Robinson  had  gone  to  their  clothes  store,  in  Brat- 
tle street,  some  five  or  six  colored  people  came  to  Robinson's 
house,  and  rang  the  bell.  She  ran  up  from  the  kitchen,  and 
the  child  followed  her.  Upon  opening  the  door,  one  of  the 
men  asked  her  if  there  was  a  slave  child  in  the  house.  She 
said  there  was.  They  then  asked  if  the  child  by  her  side  was 
the  one,  and  she  said  it  was.  The  colored  people  then  put  oil 
its  bonnet,  and  took  her  off.  The  witness  tried  to  hold  the 
child  back,  but  all  the  others  laid  hold  of  the  child,  and  pulled 
her  away.  The  witness  has  not  seen  the  child  since,  but  has 
heard  that  she  was  in  Salem,  and  attended  a  school  there.  The 
witness  said  that  all  the  colored  people  were  entire  strangers 
to  her. 

Stephen  Burt,  formerly  Mr.  Bright's  slave,  but  emancipated  by 
him,  testified  that  on  the  day  of  the  death  of  the  child's  mother, 
she  gave  her  to  a  colored  fellow  servant  by  the  name  of 
Eleanor. 

The  county  attorney  stated  he  was  prepared  to  prove,  by  ten 
witnesses,  the  affectionate  manner  in  which  the  child  was  treated 
in  Mr.  Bright's  family,  but  the  counsel  for  the  defence  stated 
that  he  did  not  mean  to  question  that  fact.  In  reply  to  a 
question  of  the  court,  the  county  attorney  stated  that  Messrs. 
Sewall  and  Loriog,  Dr.  Wainwrigbt,  Mr.  Curtis  and  himself, 
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had  urged  the  defendants  to  restore  the  child^  but  that  they  had 
uniformly  declared  that  the  child  was  removed  from  their  con- 
trol, and  that  they  did  not  know  where  she  was. 

ParJceVy  for  the  commonwealth: 

B»  JR.  Curiisy  for  the  defendants. 

Thachgr,  J.  By  the  Revised  Statutes  of  this  common- 
wealth, c.  125,  8.  30  and  21,  it  is  declared  that  no  person  shall, 
without  lawful  authority,  forcibly  or  secretly  confine,  or  im- 
prison any  other  person,  within  this  state,  against  his  will,  or 
forcibly  carry  or  send  such  person  out  of  this  state,  or  forcibly 
seize  and  confine,  or  inveigle  or  kidnap  any  other  person,  with 
intent  either  to  cause  such  person  to  be  secretly  confined  or 
imprisoned  in  this  state,  against  his  will,  or  to  cause  such  person 
to  be  sent  out  of  this  state  against  his  will,  or  to  be  sold  as  a  slave, 
or  in  any  way  held  to  service  against  his  will.  Every  sudi 
offence  may  be  tried  either  in  the  county  in  which  the  same 
may  have  been  committed,  or  in  any  county  in  or  to  which  the 
pierson  shall  be  carried  ;  and  upon  the  trial,  the  consent  of  the 
person  so  taken,  shall  not  be  a  defence,  unless  it  shall  be  made 
satisfactorily  to  appear  to  the  jury,  that  such  consent  was  not 
obtained  by  fraud,  nor  extorted  by  duress,  or  by  threats. 

Elizabeth  Bright,  the  person  alleged  to  have  been  seized  and 
confined,  was  born  a  slave  in  the  state  of  Alabama.  Her 
mother  belonged  to  Henry  Bright,  of  Mobile,  and  since  her 
death,  the  wife  of  Mr.  Bright  has  taken  the  special  care  of  the 
child,  as  her  own,  and  she  was  living  in  the  family  of  Mr. 
Bright,  at  Cambridge,  on  the  day  of  the  abduction  complained 
of.  Having  been  brought  into  this  state  by  her  master,  she 
ceased  to  be  a  slave,  and  gained  her  freedom  to  all  intents ;  it 
being  established  law,  that  the  moment  that  the  master  carries 
his  slave  into  a  country  where  domestic  slavery  is  not  permitted, 
he  becomes  free.  This  child  was  as  free,  in  respect  of  legal 
rights,  as  the  child  of  any  inhabitant  of  the  state,  and  was  en- 
titled to  the  protection  of  the  law.    This  right  has  been  most 
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deliberately  settled  by  the  supreme  judicial  court  of  this  com- 
monwealth. They  have  solemnly  decided  that  a  citizen  of  any 
one  of  the  United  States,  where  negro  slavery  is  established  by 
law,  who  comes  into  this  state  for  any  temporary  purpose  of 
business  or  pleasure,  staying  some  time,  but  not  acquiring  a 
domicile  here,  who  brings  a  slave  with  him,  as  a  personal  at- 
tendant,  cannot  restrain  such  slave  of  his  liberty  during  his  con- 
tinuance here,  nor  convey  him  out  of  this  state  on  his  return, 
against  his  consent.  That  tribunal  have  also  decided,  that  if  a 
child  who  was  bom  a  slave  in,  is  about  to  be  carried  out  of  the 
state,  and  subjected  to  a  state  of  servitude,  they  will  grant  a 
writ  of  habeas  corpus,  to  bring  such  minor  before  them,  and  re- 
quire surety  in  its  favor,  or  even  put  it  under  the  custody  of  a 
new  guardian.  They  have  gone  to  the  utmost  verge  of  law 
and  right,  to  withhold  such  a  person  from  slavery.  I  shall  not 
enter  into  the  grounds  of  the  decision,  nor  attempt  to  scan  it  ac- 
cording to  the  rules  of  the  constitution,  but  shall  consider  it  as 
the  law  of  the  land,  and  binding  on  this  court.  Hence  you  see, 
that  Elizabeth  Bright,  the  child  whom  the  defendants  are 
charged  to  have  abducted  by  force  and  against  her  will,  was 
free  at  the  time,  and  under  the  highest  legal  protection,  and 
that  she  could  not  be  unlawfully  imprisoned  within  the  state, 
nor  carried  out  of  it  against  her  will,  either  by  Mr.  Bright,  who 
once  claimed  her  as  his  slave,  or  by  the  defendants  at  the  bar. 

It  has  been  proved  by  the  evidence  in  this  case,  and  in  fact, 
it  is  admitted  and  avowed  in  argument,  that  on  the  17th  day  of 
September  last,  the  defendants  went  to  Cambridge,  and  there, 
without  the  knowledge  or  consent  of  Mr.  Bright,  and  without 
any  legal  authority,  took  this  child  and  brought  her  to  their 
house  in  this  city,  on  the  same  day  ;  and  you  are  to  judge,  from 
the  evidence,  whether  it  does  not  appear,  that  they,  together 
with  certain  other  persons,  whose  names  are  not  known,  have 
secreted  and  kept  this  child  confined  from  her  natural  friends, 
from  that  day  to  the  present.    The  nurture  and  education  of 

this  child  had,  by  a  high  natural  and   moral  obligation,  de- 

63 
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Tolved  on  Mr.  Henry  Bright  and  his  wife^  and  they  had  assumed 
and  were  exercising  the  responsible  trust ;  nor  does  it  appear 
that  they  had  treated  it  other  than  with  kindness,  or  that  they 
were  disposed  to  do  so.  If  the  child  had  been  treated  with 
inhumanity,  any  citizen  might  have  complained  in  its  behalf; 
and  the  voice  of  the  law  would  have  responded  to  the  claim  of 
humanity,  and  granted  instant  protection  and  redress.  But  it 
is  in  evidence,  that  the  child  was  happy  and  contented  with  its 
natural  protectors,  on  the  day  of  its  abduction.  The  measures 
taken  by  Mr.  Bright  to  recover  the  child,  prove  that  he  acted 
with  humanity,  and  that  he  felt  a  deep  interest  in  its  welfare. 
His  statement  is  confirmed  in  every  material  fact,  by  the  testi- 
mony of  Samuel  £.  Sewall,  and  E.  G.  Loring,  Esqs.,  Rev.  Mr« 
Snowden,  and  the  Misses  Parker. 

Mr.  Loring  states  some  additional  facts,  from  .which  it  would 
seem,  that  a  plan  was  deliberately  laid  by  the  defendants  and 
others  to  get  this  child  into  their  possession;  that  they  de- 
ceived even  him  as  to  the  age  of  the  child.  The  advice  which 
Mr.  Loring  gave  to  them,  is  no  apology  nor  justification  in  law 
for  the  abduction. 

It  appears,  then,  that  they  got  the  child  into  their  possession, 
and  that  on  the  next  day  persons  came  to  the  house  in  their 
absence  and  took  it  away.  Now  it  does  not  appear,  that  the 
defendants  expressed  surprise  at  this  fact,  or  were  dissatisfied 
with  it,  or  that  they  took  any  pains  to  recover  the  child.  And 
in  no  subsequent  interview  with  Mr.  Bright,  did  they  pretend, 
or  have  they  ever  pretended,  that  they  were  ignorant  where  it 
was.  Hence,  if  this  abduction  was  the  efiect  of  a  conspiracy,  and 
the  defendants  were  conspirators  or  accomplices  in  the  act, 
they  are  accountable  for  the  offence.  If  they  took  this  child  and 
carried  it  away  and  have  kept  it  in  secret,  they  are  responsible 
for  it  in  law.  If  they  did  the  act  deliberately,  the  legal  presump* 
tion  is,  that  they  intended  to  confine  it  against  its  will.  Having 
inveigled  the  child  into  their  possession,  they  are  bound  to  ac- 
count for  the  act,  and  to  show  that  it  was  for  an  honest  and 
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lawful  purpose.  For  the  act  of  seising  a  person  and  detaining 
him  is,  prima  jacie^  unlawful,  and  the  burden  is  on  the  party 
accused  and  proved  to  have  taken  and  detained  him,  to  satisfy 
the  jury  that  he  had  right  so  to  do,  and  that  the  person  was  not 
confined  against  his  wilK 

To  show  that  the  defendants  were  free  from  an  evil  intent, 
and  that  they  acted  on  the  high  principles  of  humanity  and 
benevolence,  witnesses  have  been  called  to  prove  that  the 
defendants  have  borne  a  good  character.  Now,  gentlemen,  if 
the  deed  is  satisfactorily  proved  to  have  been  committed  by 
these  defendants,  their  former  good  character  is  not  to  avail  for 
their  acquittal,  although  it  may  speak  much  in  mitigation  of 
their  punishment,  especially  if,  by  hastening  to  restore  the 
child,  they  should  acknowledge  their  fault.  For  it  would  be 
contrary  to  all  the  maxims  of  law,  that  because  a  man  has  once 
borne  a  good  character,  he  should  not  be  answerable  for  a 
deliberate  offence.  Besides,  it  should  be  recollected,  that  all 
evil  examples,  especially  the  worst,  proceed  from  the  good,  and 
are,  for  that  cause,  so  much  the  more  dangerous. 

You  are  to  judge  of  the  act  done,  and  of  the  intent  of  the 
actors.  It  is  admitted,  that  the  defendants  carried  off  the  child 
on  the  7th  day  September  last,  from  its  natural  protectors — they 
have  kept  it  in  secret  confinement  to  this  day  —  and  they  have 
refused,  in  this  court,  to  account  for  it  to  you,  their  legal  and 
equitable  judges,  or  to  produce  it  and  place  it  under  the  protec- 
tion of  the  law.  Is  it  alive  or  dead  —  is  it  in  sickness  or  health 
—  is  it  in  the  hands  of  the  humane  —  or  exposed  to  neglect,  to 
want,  and  in  the  road  to  moral  ruin  and  to  an  early  grave  ?  I 
am  free  to  instruct  you,  that  I  consider  that  the  defendants  are 
bound  in  law  to  produce  this  child,  and  to  place  it  under  the 
protection  of  the  law.  Hitherto  they  have  set  their  own  will 
above  the  law.  It  is  for  you  to  say,  on  your  responsibility, 
whether  they  are  guilty  or  innocent  of  this  ofTence. 

It  is  your  province  to  decide  from  the  act  done,  and  the  man- 
ner in  which  it  was  done,  with  what  intent  this  child  was  abduct- 
ed by  the  defendants;  whether  to  confine  it  secretly  in  this 
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State,  or  to  subject  it  to  service,  or  to  send  it  out  of  the  state, 
against  her  will.  You  maj  be  of  opinion,  that  it  was  done  in- 
nocently and  without  an  unlawful  intent ;  in  which  case,  you 
will  acquit  the  defendants.  From  the  fact,  that,  from  the 
time  the  child  was  taken,  to  the  present  moment,  it  has  been 
kept  in  secret  confinement,  away  from  its  natural  friends  and 
protectors,  and  without  their  knowledge,  and  that  the  defendants 
now  refuse  to  put  it  under  the  protection  of  the  law,  you  must 
judge  of  the  act  done,  and  of  the  intent  of  the  actors  at  the 
time.  You  are  constituted  the  judges  both  of  the  law  and 
fact ;  and  you  must  decide,  whether  the  abduction  of  the  child, 
and  its  subsequent  secret  detention,  were,  or  not,  a  violation  of 
the  law  on  which  the  indictment  was  found. 

The  jury  returned  a  verdict,  that  both  defendants  were  guilty 
on  the  first  and  second  counts,  and  not  guilty  on  the  other. 

The  defendants  were  sentenced  to  imprisonment  for  four 
months  in  the  common  jail,  and  to  pay  a  fine  of  two  hundred 
dollars  and  costs.  The  prisoners  claimed  an  appeal,  and  gave 
bonds,  in  one  thousand  dollars  each,  to  appear  before  the 
supreme  judicial  court' 


JANUARY   TERM,   1838. 
Commonwealth  v.  Otis  G.  Randall. 

Evidence  that  a  witness  ased  ezpiessions,  after  a  trial,  cootradicting  his  tes- 
timony in  court,  is  not  ground  for  a  new  trial. 
Where,  in  the  trial  of  a  case,  the  fact  of  the  assignment  of  a  judgment  to  the 

'  This  appeal  was  entered  at  the  March  term  of  the  supreme  court,  1838  ; 
but  on  the  22d  day  of  October  of  that  year,  upon  request  of  Henry  Bright,  the 
prosecutor,  and  upon  payment  of  costs,  —  the  child  having  been  returned  to 
Bright,  and  the  expenses  of  the  civil  suit  having  been  large,  —  the  common* 
wealth's  attorney  entered  a  nolU  proitguu 
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defendant  became  of  consequence,  and  the  attorney  for  the  commonwealth 
denied  the  existence  of  the  judgment,  which  denial  the  opposing  counsel 
and  the  court  did  not  understand  him  to  make;  and  parol  evidence  to  show 
that  such  judgment  had  become  the  property  of  the  defendant,  was  re- 
jected by  the  court;  and  where  it  appeared,  on  application  for  anew  trial, 
thatsuch  judgment  was  indorsed  and  made  payable  to  bearer,  and  that 
time  would  have  been  allowed  by  the  court  for  the  production  of  such 
judgment,  if  the  attorney  for  the  commonwealth  had  been  understood  to 
deny  its  existence ;  a  new  trial  was  granted. 

Parker^  for  the  commonwealth. 

Choate  and  E.  D.  Sohter,  for  the  defendant. 

Thacher,  J.  At  the  December  term,  1837,  the  defendant 
was  indicted  for,  and  convicted  of  stealing  a  note  of  hand  for 
five  hundred  and  forty-seven  dollars  and  fourteen  cents,  the 
property  of  Clarke  F.  Hartwell,  in  the  possession  of  Charles 
Haynes.  The  court  left  it  to  them  to  decide,  1,  whether  the 
note  was  the  property  of  Hartwell ;  and  2,  whether  they  be- 
lieved, from  the  evidence,  that  the  defendant  stole  it  from  the 
possession  of  Charles  Haynes.  If  they  believed  that  Hartwell 
had  borrowed  of  Charles  Haynes  two  hundred  and  fifty  dollars, 
and  given  to  him  his  check  for  that  sum,  and  he  held  the  note 
for  five  hundred  and  forty-seven  dollars  and  fourteen  cents,  as 
collateral  security  for  its  payment ;  Hartwell  owned  the  note, 
and  was  entitled,  on  payment  of  the  check,  to  possession  of  the 
note.  For  the  purposes  of  the  trial,  it  might  be  considered  in 
law  as  his  property.  It  was  left  to  the  jury  to  determine,  on 
the  evidence,  whether  the  check  for  two  hundred  and  fifty  dol- 
lars was  the  property  of  Charles  Haynes.  If  they  believed  that 
fact,  then  it  would  follow  that  Haynes  had  an  interest  in  the 
note  which  he  held  as  collateral  security,  and  that  the  de- 
fendant might  retain  from  the  proceeds  of  the  note,  to  pay  his 
just  claim  against  Haynes  to  the  amount  of  Haynes's  interest, 
if  so  much  was  due  from  Haynes  to  Randall. 

The  taking  of  the  note  by  the  defendant,  and  retaining  of  the 
proceeds,  were  an  avowed  contrivance  by  him  to  get  payment 
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of  his  debt.  But  Haynes  denied  that  he  owed  the  defendant 
anything ;  and  although  he  did  not  deny  that  the  defendant 
held  his  note  for  one  hundred  and  sixty  dollars,  he,  on  his  part, 
claimed  to  hold  a  memorandum  check  of  Randall's  in  offset,  for 
two  hundred  dollars.  The  real  question  at  issue  was,  whether 
Charles  Haynes  had  an  interest  in  the  note  for  five  hundred 
and  forty-seven  dollars  and  fourteen  cents,  for  which  he  could 
retain  against  Dr.  Hartwell  any  portion  of  the  proceeds ;  and  as  it 
appeared  in  evidence  that  this  check  for  two  hundred  and  fifty 
dollars  belonged  to  a  third  person,  the  jury  believed  that  nothing 
was  due  from  Dr.  Hartwell  to  Haynes.  Still,  however,  it 
is  possible,  if  they  had  believed  that  nothing  was  due  from 
Haynes  to  Randall,  they  would  not  have  stopped  to  investigate 
the  existing  claims  between  Dr.  Hartwell  and  Haynes,  but  might 
have  believed  that  Randall  had  no  right  to  the  note  or  its  pro- 
oeeds ;  and  as  he  seized  the  note  and  retained  the  proceeds, 
and  refused  to  account  with  either  for  the  amount,  the  jury 
might  have  believed  that  he  intended  to  steal  it,  and  that  it  was 
a  fraud  on  both. 

After  the  verdict  was  rendered,  the  defendant  moved  for  a 
new  trial,  for  various  reasons ;  viz. : 

1.  Because  the  ordl  testimony  of  S.  D.  Ward,  Esq.  una  re- 
fused to  show  that  the  defendant  had  an  equitable  interest  in  a 
certain  judgment,  which  one  Joshua  P.  Cushman  had  recovered 
against  Charles  Haynes.  2.  Because  the  judge  misunderstood 
the  testimony  of  S.  D.  Ward,  and  under  that  mistake  erro- 
neously instructed  the  jury.  3.  Because,  since  the  verdict  was 
rotorned,  the  defendant  had  discovered  new  and  material  testi- 
mony of  which  he  was  not  before  aware.  4.  Because  that  jus- 
tice had  not  been  done,  and  that  the  traverse  jurors  who  tried 
the  case  were  desirous  that  a  new  trial  should  be  granted. 

In  considering  these  grounds  for  a  new  trial,  I  will  briefly  re- 
fer to  those  which  the  court  feels  bound  to  reject.  On  exam- 
ining the  affidavits  which  relate  to  the  discovery  of  new  evi- 
dence, I  am  satisfied  that  the  facts  stated  are  either  merely  cu- 
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mulative  in  tbeir  nature,  or  that  they  are  not  material ;   or  that 
they  existed  at  the  time  of  the  trial,  and  might  have  been  ob* 
tained  if  diligence  had  been  used.     In  some  of  the  alSidaYits, 
the  affiants  depose  to  certain  declarations  of  Charles  Haynes, 
made  by  him  in  conversation  since  the  trial.    But  ezpressioiM 
used  by  a  witness,  after  a  trial,  contradicting  or  denying  what 
he  said  in  court,  are  not  ground  for  setting  aside  the  verdict, 
and  for  granting  a  new  trial,  but  are  evidence  to  convict  him  of 
perjury.    In  almost  every  instance,  it  would  be  easy  for  a  losing 
party  to  obtain  affidavits  of  that  description*    I  must  also  disre- 
gard the  certificates  of  the  jurors,  which  are  exceedingly  gene- 
ral in  their  terms,  and  more  expressive  of  a  wish  for  a  new  trials 
than  a  valid  ground  for  granting  it.    They  were  obtained  too, 
through  the  importunity  of  the  defendant's  wife,  and  they  seem 
to  have  flowed  from  the  humanity  of  the  jurors,  rather  thaa 
from  their  deliberate  judgment.    It  shows  the  wisdom  of  the 
kw,  which  makes  it  a  misdemeanor  to  apply  to  a  juror  before 
or  during  a  trial,  to  influence  his  mind  in  a  cause,  which  is  to 
be  decided  by  him  in  a  court  of  justice.    One  of  the  defend- 
ant's counsel,  Mr.  Sohier,  makes  affidavit  that  the  judge  must 
have  misunderstood  Mr.  Ward's  testimony ;  and  he  asserts  that 
in  stating  it  to  the  jury,  on  committing  the  case  to  them,  the 
judge  must  have  given  to  them  an  erroneous  impression  of  that 
branch  of  the  evidence.     It  so  happens,  that  the  judge  took 
down  Mr.  Ward's  testimony  literally,  as  it  fell  from  his  lips  on 
the  stand.    The  facts  which  he  stated,  and  read  over  to  Mr. 
Ward  in  court  during  this  argument  were  material,  and  ap- 
peared to  operate,  in  all  their  parts,  against  the  defendant* 
That  testimony  was  read  to  the  jury  from  the  minutes  taken  by 
the  judge.    It  is  said  that  one  expression  of  Mf .  Ward  was 
omitted.    That  expression,  if  it  was  omitted,  related  merely  to 
his  opinion,  resulting  from  the  refusal  of  Haynes  to  declare 
the  name  of  his  principal,    although  he  made  him   known 
the  very  next  day.    Now,  where  a  fact  is  stated,  it  belongs  to 
^G  jury,  and  not  to  the  witness,  to  form  an  opinion  of  its  bear- 
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iDg  on  the  case.  The  opinion  of  the  witness  is  of  no  value, 
even  if  it  is  pertinent  testimony  in  any  other  respect,  than  as  it 
is  sustained  by  the  fact.  This  case  convinces  me,  that  it  be- 
comes counsel  to  be  cautious  how  they  undertake  to  testify  to 
facts  happening  on  the  trial.  Their  feelings  are  warmly  en- 
listed for  their  client ;  and  they  are  too  apt  to  view  his  case 
with  a  partial  eye. 

It  is  possible,  that  if  the  jury  had  believed  that  a  debt  was  justly 
due  from  Haynes  to  the  defendant,  they  would  have  viewed  the 
conduct  of  the  defendant  in  a  different  light ;  and  I  am  inclined 
to  believe,  on  reflection,  that  a  misapprehension  must  have  ex- 
isted at  the  trial,  on  a  material  fact,  between  the  counsel  for  the 
prisoner  and  the  attorney  for  the  commonwealth.  The  prison- 
er's defence  rested  mainly  on  the  fact,  that  Charles  Haynes  was 
indebted  to  him,  and  that  what  he  did  was  to  obtain  payment 
of  his  debt,  and  under  a  claim  of  right.  In  addition  to  the  note 
for  one  hundred  and  sixty  dollars  which  the  defendant  held 
against  Haynes,  the  defendant  said,  that  a  certain  judgment,  in 
the  name  of  Joshua  P.  Cushman  against  Haynes,  belonged  to 
him,  and  was  due  from  Haynes  to  him.  He  relied  on  the  testi- 
mony of  Mr.  Ward  to  prove  this  fact.  Now,  Mr.  E.  Hersey 
Derby  and  Mr.  Sohier  both  say,  in  their  joint  affidavit,  that  they 
did  not  understand  that  the  existence  of  that  judgment  was 
denied  by  the  attorney  for  the  commonwealth,  but  that  they 
did  consider  that  the  objection  to  Mr.  Ward's  testimony, 
related  to  the  proof  of  the  property  of  the  defendant  in  the 
judgment.  But  the  attorney  for  the  commonwealth  says,  that 
his  objection  went  to  the  judgment  itself,  as  well  as  to  the  as- 
signment of  the  right  to  the  property ;  and  in  his  argument,  on 
Saturday,  he  said,  that  if  the  record  had  been  produced,  he 
should  not  have  contested  the  right  of  the  defendant  to  prove, 
by  parol  testimony,  that  the  property  was  in  himself.  The 
judgment  was  not  produced  at  the  trial,  as  it  ought  to  have 
been,  whether  its  existence  was  admitted  or  denied.  It  now 
appears  by  a  copy  of  the  original  note,  produced  at  the  hearing 


THACHER'S  CRIMINAL  CASES.  505 


Commonwealth  v.  Randall. 


of  this  motion,  that  it  was  indorsed  and  made  payable  to  the 
bearer,  although  the  action  was  brought  in  the  name  of  Cush- 
man,  the  promisee.  As  I  recall  the  evidence  at  the  trial,  it  was 
stated  by  the  defendant's  counsel,  and  Mr.  Ward  did  say,  that 
he  held  an  execution  in  favor  of  Joshua  P.  Cushman  against 
Haynes.  He  was  then  asked  to  whom  that  execution  belonged. 
The  attorney  for  the  commonwealth  objected  to  the  question, 
and  insisted  that  it  was  not  competent  for  the  witness  to  testify 
orally  to  the  fact.  The  court  sustained  the  objection,  on  the 
ground,  that  as  a  record  is  the  highest  evidence  in  law,  it  could 
not  be  contradicted  by  such  testimony.  The  court  did  not  un* 
derstand,  that  the  existence  of  the  judgment  was  denied ;  and 
it  would  not  have  refused  time  for  the  production  of  the  record, 
if  that  had  been  asked.  It  was  then  said,  by  the  defendant's 
counsel,  that  the  witness  would  testify  to  an  acknowledgment 
by  Haynes,  that  the  judgment  was  actually  Randall's  property. 
As  such  evidence  would  have  contradicted  Haynes's  testimony 
in  a  material  fact,  the  court  allowed  the  question  to  be  put  and 
answered.  But  Mr.  Ward  could  not  testify  that  he  had  ever 
heard  Haynes  admit  the  fact.  In  not  producing  the  record  at 
the  trial,  the  evidence  of  the  defendant  was  defective.  But  it 
was  said,  that  Mr.  Parker  appeared  for  Haynes  in  the  defence 
of  that  action  ;  and,  if  so,  it  naturally  accounts  for  the  neglect 
of  the  counsel,  and  for  the  presumed  admission,  and  also  for  the 
supposition,  that  the  question  related  to  the  property  of  the  de« 
fendant,  and  the  assignment  to  him. 

It  is  very  clear,  from  the  case  of  Dunn  v.  Snell,  (15  Mass.  R. 
481,)  that  not  only  evidence  in  writing,  but  oral  testimony,  is 
admissible  to  prove  the  equitable  assignment  of  a  judgment  to 
a  person  whose  name  does  not  appear  on  the  record.  And, 
therefore,  the  testimony  of  Mr.  Ward  to  that  fact,  would  have 
been  legal  evidence,  and  ought  to  have  gone  to  the  jury. 
Whether  it  would  have  been  sujfBcient  to  satisfy  the  jury  that 
Randall  was  the  owner  of  the  Cushman  judgment,  does  not  ap- 
pear.    Whether  the  defendant  could  have  retained  the  pro- 
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ceeds  of  the  note  for  five  hundred  and  forty-seven  dollars  and 
fourteen  cei:^,  against  Charles  Haynes,  by  force  of  that  judg- 
ment, and  as  owning  the  same  in  equity,  I  will  not  decide.  It 
is  clear,  that  he  could  not  pay  himself  out  of  Hartwell's  pro- 
perty. Haynes  was  a  broker,  known  as  such  to  the  defendant ; 
and  the  latter  was  bound  to  use  great  discretion  to  ascertain  the 
true  owner  of  the  note,  before  he  put  it  into  his  pocket,  and  ap- 
propriated the  proceeds  to  his  own  use.  On  all  these  points, 
and  on  any  which  shall  arise  at  any  future  hearing  of  this  case,  I 
reserve  the  right  to  express  a  free  opinion,  according  to  my  8ens& 
of  right  at  the  time.  It  is  manifest  that  a  misapprehension  ex- 
isted between  the  learned  counsel,  on  both  sides,  on  a  point 
which  both  deem  material.  It  is  equally  apparent,  that  in  re- 
jecting Mr.  Ward's  testimony,  as  to  the  right  of  the  defendant 
to  an  equitable  property  in  the  judgment,  the  court  was  not 
warranted  by  law.  I  am  not  disposed  to  say,  that  the  fact  was 
not  material ;  but  will^reserve  my  privilege  of  judgment  after  a 
full  hearing  of  the  matter.  I  am  not  reluctant  to  declare,  that 
I  am  always  ready  to  correct  my  own  errors.  I  am  not  con- 
scious that  I  am  so  swayed  by  the  pride  of  opinion,  that  I 
would  suffer  it  to  make  me  swerve  from  my  duty,  as  a  minister 
of  the  public  justice.  I  have  not  the  advantage  of  learned  asso- 
ciates, to  assist  me  in  the  necessary  office  of  judicial  self-exam- 
ination ;  nor  is  it  an  easy  or  an  inviting  task,  to  look  into  one's 
own  mind,  to  discover  and  correct  its  errors. 

The  verdict  in  this  case  was  set  aside,  and  a  new  trial 
ordered.' 


*  A  nolle  protequi  was  afterwards  entered  in  this  oase,  by  the  common- 
wealth^s  attorney,  upon  payment  of  the  money  by  the  defendant  to  Hartwell. 
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JANUARY  TERM,   1838. 

COMUONWSALTH    V.  BeNJAHIN   T«    PbESCOTT. 

Under  the  statute  of  1835,  c.  139,  regulating  the  size  of  wooden  buildings 
to  be  erected  in  the  city  of  Boston,  it  is  not  lawful  to  erect  a  building  ten 
feet  on  the  ground  in  length,  by  five  in  width,  and  forty-two  feet  in  height, 
three  sides  of  which  are  of  wood,  against  the  wall  of  a  biick  dwelling- 
house,  to  be  used  as  a  staircase ;  although  such  building  be  covered  with 
zinc. 

The  defendant  was  indicted  for  erecting  a  wooden  building 
in  the  city  of  Boston,  contrary  to  the  statute  of  1835,  c.  139. 
The  fiicts  in  the  case  will  appear  in  the  charge  to  the  jury. 

Parker,  for  the  commonwealth. 

Sprague,  for  the  defendant 

TfliLCHER,  J.  As  this  is  the  first  prosecution  under  the  act 
of  1835,  ^*  for  the  further  regulation  of  the  erection  of  wooden 
buildings  in  the  city  of  Boston,"  I  have  thought  it  my  duty  to 
give  to  it  deliberate  attention.  By  the  act  of  February  23d, 
1818,  to  secure  the  town  of  Boston  from  damage  by  fire,  "  no 
building  more  than  ten  feet  high  from  the  ground  to  the  high- 
est point  of  the  roof,  may  be  erected  within  that  town,  unless 
all  the  external  sides  and  ends  thereof  be  of  brick  or  stone,  and 
the  roof  entirely  covered  with  slate,  or  some  incombustible  com- 
position, and  the  walls  be  twelve  inches  thick  in  the  lower 
story,  and  eight  inches  thick  above  the  lower  story.  By  the 
fourth  section  of  that  act,  additions  to  any  building,  contrary  to 
the  true  meaning  of  it,  are  likewise  prohibited.  The  object  of 
all  the  laws  relative  to  the  security  of  buildings  in  this  city,  is  to 
guard  the  inhabitants  from  damage  by  fire.  Various  modifica- 
tions of  the  law  of  1818,  relaxing  its  provisions,  and  permitting 
the  erection  of  wooden  buildings,  were  made  by  successive  acts, 
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between  the  enactment  of  that  general  law,  which  is  still  in 
force,  and  the  act  of  1835,  c.  139,  on  which  the  present  in- 
dictment is  founded.  By  this  last  act,  the  citizens  are  permit- 
ted to  erect  wooden  buildings,  the  dimensions  of  which  on  the 
ground  shall  not  exceed  twenty-five  by  fifty  feet ;  or  being  in 
any  other  proportion,  shall  not  cover  more  than  twelve  hun- 
dred and  fifty  superficial  feet  of  land  ;  the  walls  not  to  exceed 
twenty  feet  in  height,  from  the  underside  of  the  sills,  which 
may  be  three  feet  and  six  inches  above  the  level  of  the  street, 
to  the  eaves  of  the  roof;  the  roof  in  the  highest  point  thereof, 
is  not  to  rise  more  than  thirty-two  feet  from  the  underside  of 
the  sills ;  and  there  is  to  be  one  scuttle,  at  least,  at  or  near  the 
highest  point  of  the  roof. 

This  indictment  charges  the  defendant  with  a  violation  of 
this  law,  in  having  erected  a  certain  wooden  building  within 
this  city,  ten  feet  on  the  ground  in  length  by  five  feet  in  width, 
its  walls  being  forty  feet,  and  the  roof  forty-two  feet  in  height, 
from  the  under  side  of  the  sills.  Sundry  witnesses  have  testi- 
fied, and,  in  fact,  it  is  not  denied  by  the  defendant,  that  he  did 
erect  for  the  purpose  of  a  stair-case,  a  building  of  the  aforego- 
ing dimensions,  three  sides  of  which  were  of  wood,  against  the 
wall  of  a  large  brick  and  stone  dwelling-house,  which  he  had 
lately  built  on  Howard  street.  At  the  time  that  the  indictment 
was  found,  which  was  on  the  first  Monday  of  November  last, 
this  addition  to  the  house  was  not  completed,  but  it  was,  at  that 
time,  raised  to  its  present  height,  and  the  roof  was  covered  with 
boards.  It  is  possible  that  a  citizen  may,  in  erecting  a  building, 
quite  unintentionally  violate  the  provisions  of  law  ;  and,  there- 
fore^ I  have  considered,  that  while  a  building  is  in  the  process 
of  erection,  the  owner  should  be  permitted  to  correct  his  errors ; 
and  if,  when  completed,  it  shall  be  found  conformable  to  law, 
it  would  be  unreasonable  to  subject  him  to  a  penalty  for  an  un- 
intentional mistake.  It  seems,  however,  that  in  this  case,  it 
was  the  original  intention  of  the  defendant  to  cover  this  addi- 
tion to  the  dwelling-house  with  a  coat  of  zinc,  which  is  a  metal- 
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lie  substance,  of  about  the  thickness  of  one-sixteenth  of  an  inch ; 
and  it  has  been  shown,  that  since  the  indictment  was  found, 
namely,  on  the  fifth  day  of  December  last,  the  building  was 
covered  with  this  metallic  coat ;  and  he  rests  his  defence,  by  his 
learned  counsel,  on  the  ground,  that  a  wooden  building  so  con- 
structed and  covered,  is  not  a  wooden  building,  within  the 
meaning  and  intent  of  the  law.  But  the  county  attorney  con- 
tends, that  it  is  within  the  law,  and  a  violation  both  of  its  letter 
and  spirit.  In  this  conflict  between  the  parties,  it  is  the  duty 
of  the  court  to  express  to  you  with  candor,  its  opinion  on  this 
matter  of  law. 

The  object  of  all  laws  on  this  subject  is,  as  I  have  already 
said,  to  provide  a  protection  from  damage  by  fire.  The  walls  of 
all  buildings,  exceeding  certain  dimensions,  must  be  constructed 
of  brick  or  stone,  guarding  thereby,  both  internally  and  exter- 
nally, from  that  dangerous  element.  The  building  in  question 
greatly  exceeds  in  height  the  dimensions  which  are  permitted  to 
be  erected  of  wood.  The  fact  that  it  is  only  an  addition  to  a 
large  and  costly  brick  and  stone  dwelling-house,  cannot  take  it 
out  of  the  statute.  For  if  it  were  permitted  under  the  law  to 
erect  this  addition  of  wood,  it  would  follow  that  the  whole 
building  might  have  been  constructed  in  the  same  way ;  and 
then  it  would  follow  that  the  whole  city  might  be  filled  with 
wooden  buildings  of  the  largest  dimensions,  covered  with  zinc. 
Whereas  the  law  says,  thdt  the  external  walls  and  sides  of  all 
buildings,  exceeding  certain  dimensions,  shall  be  built  of  brick 
and  stone  of  a  certain  thickness.  Although  this  building  is 
covered  externally  with  zinc,  and  is  internally  plastered  with 
mortar,  yet  the  substance  is  of  wood,  and  it  lacks  all  the  security 
which  the  law  contemplates  and  requires,  to  guard  against  de- 
struction from  the  devouring  element  of  fire.  I  am  bound, 
therefore,  to  instruct  you,  that  in  point  of  law,  the  defendant 
has  failed  in  his  defence  ;  and  it  being  a  conceded  fact,  that  the 
building  was  erected  by  him  of  wood,  to  its  present  dimensions, 
before  the  indictment  was  found,  although,  since  that  time,  it 
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has  been  covered  with  zinc,  you  will  be  justified  on  your  oaths 
in  finding  him  guilty. 
The  jury  did  not  agree/ 


MARCH  TERM,  1838. 
Commonwealth  v.  Nelson  H.  Canpield. 

Where,  in  the  trial  of  an  indictment  for  the  forgery  of  a  receipt  and  dis- 
charge for  rent,  by  the  altering  of  10  dollars  to  100,  and  by  adding  after  the 
word  *'  rent ''  the  words  *<  for  one  year  from  date,''  the  jnry  returned  that 
the  defendant  was  guilty  of  fraudulently  obtaining  a  receipt  for  one  hundred 
dollars,  for  which  he  paid  only  ten  doUars,  and  that  the  words  "  from  date  " 
had  been  added  to  the  same ;  it  was  held,  that  such  verdict  did  not  justify  a 
sentence,  and  that  a  new  trial  should  be  granted. 

Held  also,  that  although  such  Terdict  was  amended,  by  consent  of  parties, 
by  adding  that  the  jury  submitted  to  the  court,  whether  the  facts  returned 
constituted  a  crime  in  law,  —  their  verdict  to  be  rendered  according  to  such 
decision,  —  such  consent  did  not  justify  a  sentence. 

Parker^  for  the  commonwealth. 
Spragucy  for  the  defendant 

Teacher,  J.  Nelson  H.  Canfield  was  tried  at  the  last  term 
for  forgery,  which  is,  by  the  law  of  this  commonwealth,  a  mis- 
demeanor. The  indictment  contained  two  counts.  The  first 
was  for  forging  an  acquittance  and  discharge  for  money,  which 
was  of  the  following  tenor ;  —  "  J^oston,  August  ] ,  1837.  Re- 
ceived of  Mr.  Canfield  100  dollars  in  full  for  rent  for  one  year 
from  date.  L.  Goodridge," —  with  intent  to  defraud  one  Lowell 
Goodridge.  The  second  count  described  the  offence  more  spe- 
cially. After  reciting  that  Nelson  H.  Canfield,  on  the  1st  day  of 
August,  1837,  paid  to  Lowell  Goodridge  the  sum  of  ten  dollars, 
for  rent  due  to  him,  and  that  said  Goodridge  subscribed  and 
delivered  to  said  Canfield  a  genuine  acquittance  and  discharge 


*  This  case  was  continued,  from  term  to  term,  until  May  term,  1838,  when, 
upon  motion  of  the  county  attorney,  the  court  ordered  that  the  indictment 
should  lay  on  file. 
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for  that  sura,  which  was  of  the  following  tenor :  '^  Boston,  Au- 
gust 1,  1837.  Received  of  Mr.  Canfield  10  dollars  in  full  for 
rent.  L.  Goodridge:  "  the  indictment  proceeds  to  charge,  that 
said  Canfield  fraudulently  altered  and  forged  the  same  by  insert- 
ing an  additional  cipher  on  the  right  hand  side  of  the  figures  10, 
making  it  to  appear  100,  and  also  by  adding  and  writing  after 
the  word  "  rent,"  the  words  "  for  one  year  from  date ;  "  and 
thereby  fraudulently  made  the  said  genuine  receipt  for  ten  dol- 
lars to  be  altered  and  become  a  forged  receipt  for  one  hundred 
dollars,  (as  set  forth  in  the  first  count,)  with  intent  to  defraud 
said  Lowell  Goodridge. 

After  a  laborious  trial,  the  jury  returned  a  verdict  in  the  follow- 
ing words  :  "  The  jury  find  the  defendant  guilty  of  fraudulently 
obtaining  from  L.  Goodridge  a  receipt  for  one  hundred  dollars, 
for  which  he  only  paid  ten  dollars ;  and  that  since  the  said 
receipt  was  signed  by  L.  Goodridge,  the  words  ^'  from  date," 
have  been  added  to  the  same."  The  attorney  for  the  common 
wealth  moved  for,  and  the  counsel  for  the  defendant,  objected 
to  the  acceptance  of  this  verdict ;  and,  as  the  court  cannot  with 
propriety  refuse  a  verdict,  if  it  be  pertinent  to  the  matter  in 
issue,  it  was  ordered  to  be  recorded  without  prejudice  to  the 
rights  of  either  party.  Afterwards,  by  consent  of  the  parties, 
and  before  the  argument,  this  special  verdict  was  amended  so 
as  to  read  as  follows :  ^^  The  jury  find  the  defendant  guilty  of 
fraudulently  obtaining  from  Lowell  Goodridge  a  receipt  for  one 
hundred  dollars,  for  which  he  only  paid  ten  dollars,  and  that, 
since  the  said  receipt  was  signed  by  said  L.  Goodridge,  the  words 
"  from  date "  have  been  added  to  the  same.  And  the  jury 
submit  to  the  court  whether  these  facts  constitute  a  crime  in  law, 
and  if  they  do,  then  the  jury  find  the  said  Canfield  guilty  — 
otherwise  the  jury  find  that  he  is  not  guilty."  i 

In  a  special  verdict,  the  jury  are  not  to  find  evidence,  but 
facts,  on  which  the  court  must  decide.  But  nothing  is  to  be 
intended  against  the  accused  party,  which  is  not  expressed  or 
necessarily  implied  for  the  verdict.    The  facts  of  this  special 
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verdict  would  not  authorize  the  jury  to  find,  nor  the  court  to 
infer,  that  the  defendant  was  guilty  of  either  count  of  the  indict- 
ment. For  Canfield  may  have  obtained  the  receipt  fraudulently 
from  Lowell  Goodridge,  and  the  words  '^  from  date  "  may  have 
afterwards  been  added  ;  and  yet  if  these  words  were  not 
added  by  Canfield  with  an  intent  to  defraud  Lowell 
Goodridge,  or  if  they  were  not  material,  it  would  not  be 
forgery,  nor  could  the  court  proceed  to  pass  sentence.  The 
language  of  the  special  verdict  is  extremely  loose  and  indefinite. 
It  says,  '^  that  the  defendant  is  guilty  of  fraudulently  obtaining 
from  L.  Goodridge  a  receipt  for  one  hundred  dollars,"  without 
saying  whose  receipt  it  was,  or  to  whom  it  was  given,  or  that  it 
was  the  same  which  is  described  in  the  indictment.  It  also  says, 
"  that  since  the  said  receipt  was  signed  by  L.  Goodridge,  the 
words, '  from  date '  have  been  added  to  the  same,"  but  not  by 
whom  this  addition  was  made,  or  with  what  intent.  To  obtain 
such  a  receipt  fraudulently  from  another,  would  be  an  indictable 
offence.  But  in  this  case,  that  offence  is  not  charged,  nor  was 
Canfield  on  trial  for  it.  If  it  had  been  charged,  the  indictment 
ought  to  have  set  forth  the  means  by  which  the  fraud  was  effected, 
whether  by  false  tokens  or  by  false  pretences ;  that  the  defendant, 
being  informed  of  the  accusation,  might  have  prepared  himself 
for  the  trial.  The  subsequent  alteration  of  the  receipt,  allowing 
that  it  is  material,  without  finding  also  that  it  was  inserted  by  the 
defendant,  and  with  the  intent  to  defraud  Goodridge,  would  not 
authorize  the  inference,  that  he  was  guilty  of  the  crime  charged. 
Therefore,  the  defendant  cannot  be  recorded  guilty  under  this 
indictment,  and  no  sentence  can  be  pronounced  against  him  by 
force  of  the  special  verdict. 

Seeing  that  this  verdict  cannot  operate  to  convict  the  defend- 
ant under  the  indictment,  what  is  its  legal  effect  ?  Although  the 
jury  have  found,  that  the  defendant  was  guilty  of  something 
which  was  not  charged,  and  for  which  be  was  not  on  trial,  I 
cannot  consider  that  his  consent  will  authorize  a  sentence  for 
any  offence  which  is  not  described  in  the  indictment.     The  de- 
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fendant  cannot  be  tried  twice  for  the  same  offence  ;  and  unless 
he  confesses  his  guilt  by  the  plea  of  guilty,  or  there  is  a  verdict 
on  the  whole  matter,  the  trial  is  incomplete,  and  there  can  be 
no  sentence  as  on  a  conviction.  But  we  cannot  deny  to  the 
commonwealth,  the  party  injured,  one  fair  trial  of  the  accused, 
nor  one  final  verdict  in  every  case.  If  the  jury  return  facts 
irrelative  and  impertinent  to  the  issue,  or  partial  and  incomplete, 
not  covering  the  whole  ground,  of  if  the  point  in  issue  cannot 
be  concluded  from  their  finding ;  the  verdict  must  be  set  aside, 
and  cannot  be  the  ground  of  a  judgment.  From  the  best  con- 
sideration which  I  have  been  able  to  bestow  on  this  verdict,  it 
appears  to  be  both  uncertain  and  insufiicient :  and  as  it  cannot 
be  amended,  nor  its  defects  supplied,  it  is  the  opinion  of  the 
court,  that  it  must  be  set  aside,  and  that  a  new  trial  be  ordered. 
Verdict  set  aside,  and  a  new  trial  ordered. 


MARCH  TERM,  1838. 
Commonwealth  v*  Josiah  Dunham,  Jb. 

It  is  no  sufficient  bar  to  an  indictment,  that  the  defendant  has  been  arraigned 
at  a  previous  term  for  the  same  offence,  and  that  the  former  indictment  is 
still  pending  ;  but  the  prosecuting  officer  must  elect  on  which  of  the  indict^ 
meats  he  will  proceed  to  trial. 

The  defendant  was  indicted  for  perjury  in  swearing  to  a  false 
return  of  the  state  of  the  Lafayette  Bank,  in  Septemper,  1836, 
as  cashier.  To  this  indictment  the  defendant  filed  a  plea  in 
abatement,  setting  forth  that  an  indictment  was  found  against 
him  at  the  February  term,  1838,  for  the  same  offence,  and  pray- 
ing that  the  indictment  might  be  quashed.  The  county  attor- 
ney demurred  to  the  plea  and  the  plaintiff  joined  in  the  demurrer. 

Parker,  for  the  commonwealth,  cited  1  Chitty  C.  L.  446, 
447 ;  1  Cro.  Car.  147  ;  Ld-  Raymond,  922  ;  Foster  C.  L.  104, 

65 
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5  and  6  ;  Doug.  240  ;  Hawk.  P.  C.  B.  2.  c.  34.  s.  1 ;  Rex.  v. 
Wildeyy  (1  Maule  and  Selw.  188)  ;  2  C.  &  P.  635. 640. 

Edward  Cruft,  Jr,,  for  the  defendant  cited  Commonwealth  v. 
Churchillr  {5  Mass.  176)  ;  Rex  v.  Webb,  (3  Burr.  1468.) 

Teacher  J.  To  this  indictment,  which  charges  the  offence 
of  wilful  perjury,  the  defendant  has  pleaded  in  abatement,  that 
he  ought  not  to  be  held  to  answer,  because  that  at  the  February 
term,  the  grand  jurors  returned  into  this  court  a  bill  of  indictment 
against  him,  wherein  the  same  matters  and  charges  are  stated 
and  set  forth  against  him  as  in  the  present ;  that  said  indictment 
charges  in  manner  and  form  the  same  crime  and  offence  of 
perjury  against  him,  as  by  the  record  of  the  said  indictment 
remaining  would  appear ;  averring  himself  to  be  the  same  per- 
son, and  that  it  is  now  pending  in  this  court,  and  is  yet  undeter- 
mined. The  plea  concludes  with  a  verification,  and  prays  that 
this  indictment  may  be  quashed.  The  attorney  for  the  com- 
monwealth, after  oyer  of  the  former  indictment,  which  is  set 
forth,  demurs  to  the  plea,  assigning  several  special  causes,  and 
the  defendant  has  joined  in  the  demurrer.  It  remains  for  the 
court  to  decide  on  the  sufficiency  of  the  plea  in  law  to  quash 
this  indictment.  It  does  not  appear  from  the  plea,  that  the  de- 
fendant has  been  arraigned,  or  that  any  proceedings  have  been 
had  on  the  first  indictment.  But  that  is  not  material ;  for  al- 
though two  bills  have  been  formed,  it  may  be,  that  the  last  is 
better  adapted  to  the  nature  of  the  case  than  the  first ;  and, 
according  to  the  usage  in  such  cases,  the  attorney  for  the  com- 
monwealth must  be  at  liberty  to  prosecute  in  such  manner  as 
may  best  answer  the  ends  of  the  public  justice.  The  court, 
however,  must  take  care,  that  the  defendant  be  not  exposed  to 
the  inconvenience  of  undergoing  two  trials  for  one  and  the 
same  fact. 

In  Sir  William  Withipole's  case,  (Cro.  Car.  147,)  he  was 
arraigned  upon  an  indictment  of  murder,  and  it  was  moved  by 
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his  counsel,  that  he  ought  not  to  be  arraigned  upon  this  indict- 
ment, because  he  had  been  autrefois  arraign  upon  an  inquisition 
of  murder,  found  before  the  coroner,  and  had  pleaded  thereto, 
and  so  concluded  his  plea  by  pleading  not  guilty  to  the  felony. 
But  it  was  held  by  all  the  court  of  King's  Bench,  that  this  was 
no  cause  of  plea;  for  where  he  is  not  convicted  nor  acquitted, 
he  may  be  arraigned  upon  a  new  indictment.  But  to  avoid 
any  doubt,  lest  he  should  be  questioned  on  both,  the  court 
ruled,  that  the  first  indictment  should  be  quashed  as  insufficient. 
.  Now  it  appears  in  this  case,  that  the  former  indictment  is, 
in  the  opinion  of  the  attorney  for  the  commonwealth,  defective 
and  informal ;  that  the  facts  are  set  forth  in  a  different  manner ; 
and  that  it  contains  an  averment  which  is  not  true,  arising  from 
a  clerical  mistake.  It  is  not  only  reasonable  in  itself,  but  for 
the  ease  of  the  citizen,  that  the  attorney  for  the  commonwealth 
should  be  allowed  to  correct  his  errors  as  soon  as  possible. 
Otherwise,  after  all  the  trouble  and  expense  of  one  trial,  the 
party  may  be  harassed  by  a  second  indictment  for  the  same 
offence,  by  reason  of  the  insufficiency  or  defect  in  the  first. 
.Where  judgment  has  been  arrested  for  any  defect  in  the  indict- 
ment, a  new  one  may  be  preferred,  and  the  former  cannot  be 
pleaded  in  bar,  as  where  there  has  been  a  final  judgment  of 
conviction  or  acquittal.  The  judgment  of  the  court  is,  that 
the  plea  in  abatement  is  not  sufficient ;  and  that  the  defendant 
must  answer  over.  But  the  justice  of  the  case  requires  that 
the  attorney  for  the  commonwealth  should  elect  on  which  of 
these  indictments  he  will  proceed  to  trial,  that  the  defendant 
may  not  be  embarrassed  with  two  indictments  at  the  same  time^ 
for  one  and  the  same  offence.  Having  made  this  election,  the 
other  indictment  will  be  dismissed. 
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MARCH  TERM,   1838. 

Commonwealth  v.  Josiah  Dunham  and  others,  Directors  of 

THE  Franklin  Bank. 

Commonwealth  v.  Isaac  O.  Barnes  and  others,  Directors 

of  the  Lafayette  Bank. 

Where  there  is  cause  to  apprehend,  that,  owing  to  an  excited  state  of  the 
puhlic  mind,  a  jury  may  not  be  as  free  to  render  justice  to  the  defence  as 
to  the  prosecution ;  there  is  good  reason  for  a  continuance  of  the  case,  un- 
til there  has  been  opportunity  for  the  excitement  to  subside. 

Thacher,  J.  At  the  February  term,  the  defendants  were 
indicted  for  an  of&cial  misdemeanor,  in  their  office,  as  directors 
of  the  Franklin  and  Lafayette  banks.  Upon  their  arraignment, 
on  the  19th  day  of  February,  1838,  the  cases  were,  on  their 
motion,  and  according  to  the  usage  of  the  court,  continued  to 
the  present  term.  The  attorney  for  the  commonwealth  has 
now  moved,  that  a  day  be  assigned  for  the  trials  ;  but  the  de- 
fendants have  prayed  for  a  further  continuance,  and  as  reason 
for  the  delay,  they  have  filed  affidavits,  in  which  they  say,  *^  that 
an  excited  and  highly  prejudiced  state  of  feeling  exists,  at  the 
present  time,  in  this  county,  and  in  the  community  generally, 
on  the  subject  of  banks  and  bank  officers,  in  consequence  of 
which,  they  are  apprehensive  that  any  jury  by  whom  they 
would  be  tried,  at  the  present  term,  would  be  so  biased  and 
prepossessed,  as  to  prevent  their  receiving  a  fair  and  impartial 
trial ;  which  excitement  and  prejudice  they  believe  will  have  so 
far  subsided  by  the  next  term,  that  they  can  then  submit  to  a 
trial  with  a  reasonable  expectation  of  meeting  with  full  and  im- 
partial justice."  It  is  according  to  the  wisdom  of  our  law,  in  all 
cases,  to  give  to  persons  accused  a  fair  trial,  and  before  impar- 
tial judges;  for  which  purpose,  it  is  necessary  that  he  should 
have  a  reasonable  time  to  prepare  for  his  defence,  and  to  meet 
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his  accusers*  It  would  not  be  honorable  to  the  public  justice, 
to  compel  a  party  to  go  to  trial  under  circumstances,  in  which 
he  might  have  just  ground  to  fear,  that  he  should  not  have  an 
impartial  hearing.  For  next  to  doing  justice,  it  is  most  desira- 
ble, that  the  manner  in  which  it  is  administered  should  be  satis- 
factory to  those  who  are  immediately  concerned,  and  to  the 
whole  community.  If  there  is  cause  to  apprehend,  that  owing 
to  an  excited  state  of  the  public  mind,  the  jurors  sworn  to  try 
the  issue,  might  not  be  as  free  to  render  justice  to  the  defence 
'  of  an  accused  person,  as  to  the  accusation  against  him ;  it 
would  be  good  cause  to  grant  delay,  until  there  has  been  op- 
portunity for  the  excitement  to  subside. 

Owing  to  the  suspension  of  specie  payments  by  the  banks, 
and  to  the  failure  of  the  Franklin  and  Lafayette  banks,  of  which 
the  defendants  were  directors,  and  of  other  banks  in  this  city 
and  vicinity,  it  is  well  known  that  the  feelings  of  the  commu- 
nity have  been  greatly  excited.  Without  doubt,  there  have 
been  great  faults  committed,  as  well  as  misfortunes  suffered, 
and  some  time  will  elapse  before  the  merits  of  the  actors  in 
these  scenes  will  be  fully  disclosed.  The  defendants  are  in- 
dicted for  an  alleged  act  of  misconduct,  in  their  office,  more 
than  six  months  before  the  banks  suspended  the  payment  of 
specie,  and  more  than  a  year  before  the  failure  of  their  banks. 
The  inquiry,  at  the  trial,  will  be  confined  to  the  particular  act 
alleged  in  the  indictment,  and  the  attention  of  the  jury  will  be 
restrained  to  that  inquiry.  There  has  not  been,  to  my  know- 
ledge, a  siinilar  prosecution  in  this  commonwealth.  The  in- 
dictment has  grown  out  of  laws  of  recent  date ;  and  it  may  be 
expected  that  new  questions  will  arise,  which  will  call  for  all 
the  attention  and  intelligence  of  the  court  and  jury.  The 
whole  community  have  an  interest  in  these  trials,  not  so  much 
that  the  defendants  may  be  punished,  if  they  should  be  found 
guilty,  as  that  the  law  may  be  vindicated,  and  that  its  require- 
ments may  be  generally  known  and  carefully  observed  in 
future. 
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According  to  my  understanding  of  the  law,  such  a  case  as 
the   present  is   not  open  to  an   appeal.'     If  the  defendants  f| 

should  be  convicted  in  this  court,  and  should  be  aggrieved  at 
the  trial  by  any  opinion,  direction,  or  judgment  of  the  court,  in 
any  matter  of  law,  they  will  have  right  to  allege  exceptions  to 
the  same,  on  which  the  record  will  be  carried  to  the  supreme 
judicial  court,  who  may,  if  they  see  cause,  order  a  new  trial. 
But,  unless  this  court  should  have  erred  in  its  judgment,  the 
verdict  will  stand  ;  and,  therefore,  the  proceedings  here  are  im- 
portant to  the  defendants.     As  the  law  is  free  from  passion  and 
prejudice,  so  ought  to  be  its  ministers.     That  course  should  be 
pursued  by  them,  which  will  be  most  likely  to  be  approved  by 
posterity.     But  the  public  good  requires  that  there  should  be 
no  unnecessary  delay  in  the  trial  of  criminal  cases ;   and  that 
impressions  should  be  made  on  the  public  mind,  while  attention 
is  awake,  and  ready  to  receive  them.     For  the  cause  assigned 
by  the  defendants,  on  their  affidavits,  and  for  the  other  reasons 
which  have  been  suggested,  the  court  feels  justified  in  granting 
the  continuance  of  these  indictments  to  the  third  Monday  of  the 
next  April  term.     This  delay  will  enable  the  defendants  to  pre- 
pare for  their  trial,  and  to  meet  the  occasion  with  confidence/ 
like  good  citizens,  and  without  indulging  unreasonable  jealousy. 
The  commonwealth  will  not  sufier  from  this  delay.     And,  if 
justice  is  finally  done,  the  public  will  be  better  satisfied,  if  it 
should  be  done  in  a  manner  consistent  with  humanity,  and  the 
rights  of  the  accused. 
Case  continued. 


*  See  Commonwealth  v.  Xhtnham,  (22  Pick.  11.) 
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Where,  under  the  Rev.  St.  c.  36,  s.  65,  regulating  the  returns  to  be  made 
by  the  officers  of  banks,  a  cashier  swears  that  the  Teturn  made  by  him, 
"  is,  according  to  his  best  knowledge  and  belief,  true,"  knowing  at  the 
time  that  it  is  false,  and  taking  the  oath  deliberately,  he  is  guilty  of  per- 
jury, under  Rev.  St.  c.  128,  s.  2. 

Under  the  Rev.  St.  c.  36,  s.  65,  the  return  of  the  cashier  must  be  founded  on 
the  books  of  the  bank,  and  must  contain  a  true  statement  of  the  condition 
of  the  bank,  at  the  time  of  the  making  of  the  return ;  but  if  tho  return  is 
substantially  true,  and  gives  a  fair  exhibit  of  the  condliion  of  the  bank  at 
the  time,  though  it  may  not  be  indicated  by  the  books,  the  cashier,  in 
swearing  to  such  return,  is  not  guilty  of  perjury. 

Where  an  indictment  for  perjury,  in  swearing  to  a  false  return  of  the  condi- 
*  tion  of  a  bank,  charged,  generally,  that  the  return  was  false  ;  it  was  held, 
that  the  county  attorney  was  not  bound  to  specify  in  what  particulars  he 
expected  to  prove  the  return  to  be  false. 

The  defendant  was  indicted  for  perjury,  under  the  Revised 
Statutes,  c.  128,  s.  2,  in  swearing  to  a  false  return  of  the  con- 
dition of  the  Lafayette  Bank,  in  September,  1836,  as  cashier. 
The  return  prescribed  by  the  Revised  Statutes,  c.  36,  s.  65,  is 
as  follows :  "  The  cashier  of  each  bank  shall,  in  every  year, 
make  a  return  of  the  state  of  such  bank,  as  it  existed  at  two 
o'clock,  in  the  afternoon  of  the  first  Saturday  in  such  preceding 
month,  as  the  governor  may  direct ;  and  he  shall  transmit  the 
same,  as  soon  as  may  be,  not  exceeding  fifteen  days  thereafter, 
to  the  secretary  of  the  commonwealth  ;  which  return  shall  spe- 
cify the  amount  due  from  the  bank,  designating,  in  distinct 
columns,  the  several  particulars  included  therein,  and  shall  spe- 
cify the  resources  of  the  bank,  also  designating,  in  distinct 
columns;  the  particulars  therein ;  (and  here  the  form  of  the  re- 
turn, in  substance,  is  set  forth,)  which  return  shall  be  signed  by 
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the  cashier  of  such  bank,  who  shall  make  oath  before  some  jus- 
tice of  the  peace,  to  the  truth  of  said  return,  according  to  his 
best  knowledge  and  belief;  and  a  majority  of  the  directors  of 
each  bank  shall  certify  and  make  oath,  that  the  books  of  the 
bank  indicate  the  state  of  facts  so  returned  by  the  cashier,  and 
that  they  have  full  confidence  in  the  truth  of  said  return  ;  and 
no  further  return  shall  be  required  from  said  banks." 

Parker,  for  the  commonwealth,  in  opening  the  case,  de- 
scribed the  offence  of  perjury,  and  gave  a  synopsis  of  the  his- 
tory of  the  legislation  upon  the  subject  in  this  commonwealth, 
and  read  that  part  of  the  statute  on  which  the  indictment  was 
founded.  He  defined  the  word  wilfully,  used  in  the  statute,  to 
mean  the  opposite  of  accidentally,  by  mistake,  compulsorily, 
unintentionally.  He  said  that  a  wilful  oath,  like  the  acknow- 
ledgment of  a  deed,  was  a  free  and  voluntary  act.  If,  how- 
ever, it  should  be  contended,  that  though  the  retttrn  might  be 
proved  to  be  false,  yet  that  the  defendant  might  not  have  known 
that  it  was  false,  and  that  therefore,  he  was  not  guilty  of  per- 
jury ;  he  should  maintain :  1.  That  if  a  man  swears  a  thing  to 
be  true,  when  he  does  not  know  whether  it  is  true  or  false,  it  is 
wilful  false  swearing.  To' this  he  cited  1  Hawkins  P.  C.  c.  69, 
8.  6.  2.  That  belief  is  an  absolute  term,  and  an  indictment  for 
perjury  may  be  supported  upon  it.  To  this  he  cited  Hawkins, 
as  above,  and  note  and  authorities  there  given  ;  Wilson,  427 ; 
Pedley^s  case,  (Crown  Law,  269.)  He  then  stated,  that  although 
the  oath,  in  this  case,  had  the  qualifying  words,  '^  according  to 
his  best  knowledge  and  belief,"  yet,  if  he  had  the  means  of 
knowing  the  return  to  be  false,  and  had  no  reasons  to  believe 
it  to  be  true,  he  had  committed  the  offence  of  perjury.  He 
concluded  with  a  statement  of  the  evidence  which  he  expected 
to  produce,  and  then  introduced  the  following  witnesses. 

John  P.  Bigelow,  the  secretary  of  the  commonwealth,  testi- 
fied that  a  return  was  made  in  due  form,  which  he  produced. 

Hug-A  Montgomery,  testified  that  he  was  a  justice  of  the 
peace,  and  that  the  defendant  appeared  before  him,  and  made 
oath  to  the  return,  as  it  appeared  upon  the  face  thereof. 


THACHER'S  CRIMINAL  CASES.  521 

Commonwealth  v.  Dunham. 

Cross-examined.  Has  known  the  defendant  several  years,  and 
has  had  dealings  with  him,  to  the  amount  of  many  thousands 
of  dollars.  Always  found  him  perfectly  fair  and  honorable. 
Before  he  was  elected  cashier,  he  had  been  an  inspector  in  the 
custom  house,  and,  immediately  previous,  he  was  the  agent  of  a 
manufacturing  establishment.  Never  heard  of  his  being  con- 
nected with  a  bank,  before  he  was  cashier  of  the  Lafayette 
Bank. 

The  return  was  then  read,  as  follows : 


i&ate  of  Lafayette  Bank^  on  the  first  Saturday  of  September, 

1836,  2  o'clock,  P.  M. 

DUE  rROM  THE  BANK. 

Capital  stock,  150,000  00 

Bills  in  circulation,  109,875  00 

Net  profits  on  hand,  2,343  68 

Balance  due  to  other  banks,  16,369  86 

Cash  deposited,  including  all  sums  whatever  due 
from  the  bank,  not  bearing  interest  —  its 
bills  in  circulation,  profits,  and  balances 
due  to  other  banks  excepted,  45,843  12 

Cash  deposited,  bearing  interest,  34,500  00 


Total  amount  due  from  the  bank,  $358,931  66 

RESOURCES   or   THE  BANK. 

Gold  and  silver,  and  other  coined  metals,  in  its 

banking  house,  7, 1 23  18 

Real  estate,  885  86 
Bills  of  other  banks,  incorporated  in  this  state,        23,986  00 

Bills  of  other  banks  incorporated  elsewhere,  19,346  00 

Balances  due  from  other  banks,  8,000  00 

66 
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Amount  of  all  debts  due  —  including  notes,  bilb 
of  exchange,  and  all  stocks  and  funded 
debts  of  every  description  —  excepting 
the  balances  due  from  other  banks,  299,590  62 

Total  amount  of  the  resources  of  the  bank,  358,931  66 

Rate  and  amount  of  the  last  dividend, 

Amount  of  reserved  profits,  at  the  time  of  de- 
claring the  last  dividend, 

Amount  of  debts  due  to  the  bank,  secured  by  a 

pledge  of  its  stock,  1,000  00 

Amount  of  debts  due,  and  not  paid,  and  consid- 
ered  doubtful. 

JosiAH  DiTKHAM,  Jr.,  Cashier. 


Boston,  October  15th,  1836. 

Suffolhy  S8* 

Then  the  above-named  Josiah  Dunham,  Jr.,  made  oatb 
that  the  above  statement  is,  according  to  his  best  knowledge 
and  belief,  true.         Before  me, 

Hugh  Montoomert,  Jwtice  of  the  Peace. 

Charles  Hickling.  1  am  now  cashier  of  the  Lafayette  Bank. 
1  have  with  me  all  the  books  of  the  bank,  from  the  time  it  first 
went  into  operation.  I  hold  in  my  hand  the  cash  journal.  It 
begins  July  13,  1836,  and  ends  November  16,  1836.  The 
book,  without  certain  leaves,  which  I  hold  in  my  hand,  is  im- 
perfect ;  with  them  it  is  perfect.  I  first  saw  this  book,  during 
the  investigation  by  a  committee  of  the  legislature.  These 
leaves  were  not  in  the  book  at  that  time.  I  first  saw  these 
leaves  on  the  8th  of  April.  I  received  them  from  William  B. 
Dorr,  Esq.  He  was  not  an  officer  of  the  bank.  I  was  told  by 
the  defendant  that  Mr.  Dorr  wished  to  see  me.  I  called  on 
him,  and  he  wished  me  to  make  out  a  return  of  the  state  of  the 
bank.  I  told  him  the  books  were  imperfect  and  I  could  not. 
He  then  gave  me  these  leaves,  and  I  then  made  out  a  return. 
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after  placiDg  the  leaves  in  their  places.  The  leaves  are  all 
here,  in  regular  order.  I  don't  know  why  the  leaves  were  cut 
out  of  the  books.  I  was  present  before  the  legislative  commit- 
tee, when  the  defendant  testified  as  to  the  cause  of  the  leaves 
being  cut  out. 

The  return,  made  to  the  secretary  of  the  commonwealth,  was 
then  put  into  the  witness'  hands,  and  he  was  asked  to  point 
out  in  what  respects,  if  any,  the  return  was  false.  The  coun- 
sel for  the  defendant  here  insisted,  that  the  attorney  for  the 
government  ought  to  specify,  in  what  particulars  he  expected 
to  prove  the  return  to  be  false.  But  the  county  attorney  stated 
that  it  would  be  impossible  for  him  to  state  every  particular  in 
which  the  return  was  false ;  and  that  as  the  indictment  charged, 
generally,  that  the  return  was  false,  it  was  sufficient  to  prove  it 
false  in  any  particular.  The  court  decided  that  the  county 
attorney  might  prove  the  return  to  be  false  in  any  particular, 
and  in  the«way  he  preferred. 

The  witness  was  then  examined  at  great  length,  as  to  the  ac- 
tual state  of  the  bank,  as  it  appeared  from  the  books^  and  the 
•discrepancies  between  that  and  the  return  made  by  the  defend- 
ant He  testified  that  there  were  two  distinct  sets  of  books, 
and  the  amounts  in  them  were  very  difierent,  on  the  same  dates. 
The  entries  on  the  new  books  appeared,  generally,  to  be  the 
same  as  appeared  on  the  return.  The  witness  pointed  out  the 
discrepancies  between  the  books,  particularly.  A  part  of  them 
were  as  follows :  On  the  day  the  return  was  made,  there 
were  — 

BUls  in  Circulation, 

On  the  old  leger,  under  the  head  '^  bank  notes," 

there  was  carried  out,  168,500  00 

On  the  new  leger,  under  the  same  head  and  datCj 

was  carried  out,  109,878  00 

This  amount  appears  on  the  return,  under  the  head  of  *'  bills 
circulation." 
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iVe^  Profiti  on  hand. 
Nothing  appears  on  the  old'leger. 

Balances  due  to  other  BanJcs. 
On  the  old  leger,  14,369  26 

On  the  new  leger,  1^164  86 

Cash  deposited,  bearing  interest. 
On  the  old  leger  this  does  not  appear. 
On  the  new  leger,  under  the  head  of  ^^  post 

notes/'  appears,  34,500  00 

Amottnt  of  all  debts,  &fc. 

On  the  old  leger,  under  ^^  notes  discounted," 

appears,  271,823  50 

On  the  new  leger,  under  the  same  head,  appears,  262,859  27 

The  witness  pointed  out  several  other  discrepancies  between 
the  old  and  new  books,  and  many  gross  errors  in  the  books. 
One  of  these  was  $15,000,  and  another  $$70,000.  He  under- 
went a  long  cross-examination,  relating  principally  to  details. 
On  being  asked  whether  he  could,  from  the  books,  infer  that 
the  return  was  false,  he  said  he  could  not.  He  said  that  the 
books  were  full  of  gross  errors,  and  that  it  would  be  impossible 
to  make  a  correct  return  from  them  ;  that  the  return  differed 
from  the  books  in  many  particulars,  but  that  it  could  not  be 
said,  that,  on  this  account,  the  return  was  false. 

Joshua  Child,  successor  to  the  defendant,  as  cashier.  When 
I  went  into  office,  I  took  an  inventory  of  the  cash  on  hand,  and 
entered  it  upon  the  blotter,  because  the  books  did  not  show  the 
true  state  of  the  bank.  I  discovered,  at  the  outset,  that  the 
notes  discounted  did  not  agree  with  the  book.  The  witness 
then  testified  to  discrepancies  in  the  books,  &c.,  in  detail. 

Adam  R.  Bowman.  I  was  book-keeper  in  the  bank,  and  set 
about  making  a  return,  but  could  not  make  it  balance.  I  tried 
twice  ;  then  Hathorne,  cashier  of  the  Franklin  Bank,  tried,  but 
could  do  no  better.     Hathorne  then  told  the  defendant  that 
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the  books  would  have  to  be  forced,  and  the  defendant  made  no 
answer.  Hathorne  made  out  a  return,  and  I  copied  it,  and  the 
defendant  signed  and  swore  to  it.  There  were  so  many  errors 
in  the  old  books,  that  I  advised  the  defendant  to  have  new 
books.  These  were  made  by  the  defendant  and  myself,  after 
the  return  was  made.  I  and  the  defendant  often  tried  to  make 
the  cash  balance,  but  never  could;  never  knew  the  cash  to 
balance. 

CroiS'-examiTud.  I  was  averse  to  going  before  the  legislative 
committee,  but  the  defendant  advised  me  to  do  so.  If  I  had 
not  been  so  advised,  I  think  I  should  not  have  gone.  Be- 
fore the  return  was  made,  we  frequently  attempted  to  take  an 
inventory  of  the  bank's  debts  and  resources.  I,  at  such  times, 
took  minutes,  and  also  the  defendant.  I  don't  know  who  took 
these  memoranda ;  Hathorne  might  perhaps  have  had  them. 
At  that  time,  Hathorne  was  a  man  of  good  character,  and  a  first 
rate  accountant. 

Betyamin  W*  TTiayer,  I  began  service  in  the  Lafayette 
Bank,  July,  1836,  and  was  there  a  year.  I  assisted  the  cashier, 
and  wrote  a  very  little.  I  understood  from  the  defendant,  that 
Hathorne  was  to  make  out  the  return,  because  the  defendant 
was  incompetent  to  make  it  out. 

Crou-exatnined.  I  often  tried  with  the  defendant  to  make 
an  inventory.  We  always  did  it  on  Sunday.  We  did  this,  be- 
cause the  state  of  the  books  was  such,  that  we  could  not  collect 
the  situation  of  the  bank  from  them.  I  never  saw  anything  in 
the  defendant  that  was  not  perfectly  fair  and  honorable.  The 
defendant  was  not  at  all  acquainted  with  keeping  bank-books. 
He  never  attempted  to  keep  the  books.  His  mode  of  doing 
business  was  hasty  and  loose.  He  did  not  tell  what  he  did  at 
the  right  time,  and  a  book-keeper  could  hardly  keep  up  with 
him. 

Linus  Child.  I  was  chairman  of  the  legislative  committee, 
that  examined  the  Lafayette  Bank,  last  winter.  The  defendant 
testified  before  the  committee.    He  was  asked  m  reference  to 
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the  kayes  that  were  missiDg  from  the  books.  He  said  be  knew 
nothing  about  them.  He  saicl  he  knew  nothing  but  that  the 
return  was  correct.  He  said  he  did  not  make  it  himself,  but 
supposed  it  to  be  correct. 

Cross-examined.  Mr.  Bowman  testified  before  the  commit- 
tee, that  he  began  to  copy  the  old  books,  before  the  return  was 
made. 

/.  Vincent  Browne*  I  was  on  the  legislative  committee,  to 
investigate  the  affairs  of  the  Lafayette  Bank.  There  were  dis- 
crepancies between  the  old  books  and  the  new  ones.  The  wit- 
ness then  pointed  out  several  differences  between  the  old  and 
the  new  books.    The  amount  of  one  was  more  than  $18,000. 

EBckling  and  Child  were  again  called,  more  bank  books  pro- 
duced, and  more  explanations  given,  by  those  cashiers. 

Isaac  C.  Brewer^  cashier  of  the  Suffolk  Bank,  was  examined 
as  to  the  balance  due  from  that  bank,  September  3,  1836,  at 
2  o'clock,  P.  M.,  to  the  Lafayette  Bank.  He  stated  the  ac- 
count as  follows  : 

Permanent  special  deposit,     .  .  $  8,000  00 

Particular  credit  on  bank  books,  .  4,838  07 


12,838  07 
Lafayette  bills  redeemed  this  day  by  Suffolk,     12,200  00 


Balance  due  from  Suffolk  bank,  •  638  07 

ChoatCy  (with  whom  were  associated  Sprague,  Cruft,  and 
Dorr,)  in  opening  for  the  defence,  contended  that  the  govern- 
ment must  establish  two  things.  1.  That  the  return  was  false. 
2.  That  Dunham  knew  it  to  be  so ;  or  took  no  pains  to  ascer- 
tain whether  it  was  so  or  not.  He  than  insisted,  that  it  had  not 
been  shown  that  the  return  was  false.  All  that  had  been  proved 
was,  that  the  return  was  not  like  the  old  books.  But  the  ob- 
ject of  the  return  was,  not  to  give  a  true  account  of  the  booksy 
but  of  the  bank.  It  was  perfectly  sure,  that  the  old  books  did 
not  give  a  true  account  of  the  bank,  and  if  the  return  had 
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been  like  them,  it  would  surely  have  been  fidae.  The  whole 
evidence  went  to  show,  that  the  officers  of  the  bank  made  par- 
ticular exertions  to  ascertain  its  real  condition,  and  in  the  ab- 
sence of  all  positive  proof  that  its  real  condition  was  not  truly 
given  in  the  return,  the  jury  could  not  infer  that  fact  simply 
because  the  return  differed  from  the  books.  But  if  the  return 
was  false,  there  was  no  evidence  that  the  defendant  knew  it  to 
be  so.  The  evidence  was  the  other  way.  He  was  incompe- 
tent to  take  care  of  bank  books,  and  he  employed  others  to 
assist  him  in  the  matter.  Those  he  employed  then  stood  well, 
and  he  had  every  reason  to  believe  they  made  out  a  correct 
return. 

The  following  witnesses  were  then  introduced  for  the  defence. 

WiUiain  B.  Dorr,  JBrg.  In  some  conversation  between  my- 
self and  the  defendant,  on  the  S8th  day  of  March  last,  it  was 
suggested,  that  it  was  important  that  the  missing  leaves  should 
be  produced  at  the  trial.  He  told  me  he  had  made  great  search 
for  them  but  in  vain,  and  wished  me  to  ask  Mr.  Hickling  to 
make  search.  I  did  so,  and  he  told  me  he  knew  nothing 
about  them.  At  my  request,  he  showed  me  the  loose  papers 
of  the  La&yette  Bank,  but  I  found  nothing.  I  then  asked  for 
the  key  of  the  Lafayette  bank,  which  is  not  occupied  at  present, 
and  searched  that  bank.  There  are  three  closets ;  in  one  of 
these  there  was,  on  the  floor,  about  half  a  ream  of  blank  checks. 
Among  them  I  found  the  missing  leaves  belonging  to  the  cash 
journal.  I  carried  the  leaves  to  my  office  and  locked  them  up. 
I  afterwards  told  Mr.  Dunham  I  had  found  them.  He  ex- 
pressed much  satb&ction,  and  requested  me  to  show  them  to 
Mr.  Hickling,  and  ask  him  to  make  out  a  statement  of  the  con- 
dition of  the  bank  from  the  old  books. 

jimasa  Q.  Smith.  Was  a  director  of  the  Lafayette  Bank 
when  Mr.  Dunham  was  chosen  cashier.  When  the  latter  was 
elected,  he  declined  giving  an  answer  immediately.  I  asked 
him  why  he  wished  time  to  consider,  and  he  replied  that  he  was 
npt  competent  to  keep  the  books.    I  told  him  I  thought  the  . 
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directors  would  allow  him  a  suitable  compensation  for  derk 
hire.  He  afterwards  applied  to  me  for  a  book-keeper,  and  I 
furnished  one.  I  always  understood  that  the  defendant  did 
not  keep  the  books,  and  I  have  never  seen  anything  in  Mr. 
Dunham  that  was  not  honest  and  honorable.  He  ever  had  the 
confidence  of  the  directors.  He  told  me  that  he  did  not  know 
how  to  make  out  the  return.  He  asked  the  assistance  of  Mr. 
Hathome,  who  explained  the  matter  to  him.  Dunham  then 
said  he  would  make  Bowman  correct  the  books.  Afterwards  I 
heard  Bowman  say  the  books  were  full  of  errors,  and  Dunham 
then  got  Mr.  Hathorne  to  make  out  the  return. 

Isaac  O.  Barnes.  When  Dunham  was  elected  cashier  he 
said  he  would  not  accept  at  that  time.  Afterwards  he  told  the 
directors  he  would  accept.  It  was  fully  understood  by  the 
directors  that  he  could  not  keep  the  books  himself.  I  never 
knew  or  suspected  that  Dunham  was  not  strictly  honest 

Cross-examined.  It  was  understood  when  I  was  elected  presi- 
dent, that  I  should  have  nothing  to  do  with  the  business  afiairs 
of  the  bank.  At  the  same  time  it  was  understood  that  Dun- 
ham, the  cashier,  could  not  keep  the  books. 

By  the  county  attorney.  Then  it  amounts  to  this  —  you,  as 
president  of  the  bank,  were  to  have  nothing  to  do  with  its  oon- 
cerns,  and  it  was  well  understood  that  the  cashier  was  incom- 
petent. 

Witness.  Mr.  Dunham  was  not  incompetent,  excepting  that 
he  was  ignorant  of  book-keeping. 

George  Page,  Rev.  H.  L.  ConoUp.  Prentiss  Hobbs,  Damd 
Henshaw  and  Bamwn  Fields  testified  to  the  good  character  of 
the  defendant. 

The  counsel  for  the  defendant  said  they  should  rest  their  case 
here.  Mr.  Sprague  remarked,  that  he  did  not  deem  it  neces- 
sary to  address  the  jury,  and  was  willing  to  submit  the  case 
without  argument  if  the  county  attorney  would  do  the  same. 

Parker^  for  the  commonwealth,  said  he  would  have  taken 
that  course  if  one  of  the  defendant's  counsel  had  not  aigued 
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the^case  at  much  length  in  his  opening  address.  Such  being 
the  case,  he  felt  called  upon  to  address  a  feiv  remarks  to  the 
court,  at  least,  and  to  call  his  honor's  attention  to  what  he  deemed 
the  more  prominent  features  in  the  case.  And  in  the  first  place 
in  regard  to  the  nature  of  the  oath  required.  He  insisted  that 
it  must  be  true,  and  that  it  must  be  such  a  statement  as  the 
books  indicated.  The  directors'  certificate  and  the  oath  show, 
that  this  was  the  intention  of  the  legislature,  and  the  defendant 
must  so  have  understood  it,  for  he  and  Bowman  and  Hathorne 
made  four  several  attempts  to  make  the  return  from  the  books. 

Considered  in  this  light,  the  return  was  manifestly  false.  Both 
the  old  and  new  books  show  it  to  be  false,  and  Hickling  and 
Bowman'49  testimony  prove  the  same.  Considered  in  every  other 
light,  the  return  was  false.  It  exactly  balances,  and  is  made 
so  entirely  by  fiction ;  the  management  and  calculation  of 
Hathorne,  a  man  now  branded  by  a  legislative  committee,  on 
his  own  confession,  to  be  a  most  fraudulent  and  dishonest  per- 
son and  a  perjurer ;  and  this  falsity  of  so  neatly  balanced  a  re- 
turn must  have  been  known  to  Mr.  Dunham,  because. he  was 
never  able  to  balance  the  bank  account  at  any  time.  He  and 
Bowman  and  others  spent  Sunday  after  Sunday,  took  inventory 
after  inventory,  and  never,  on  any  occasion,  could  they  balance 
the  bank  concerns.  How  then  was  it  possible  to  make  a  truly 
balanced  return?  He  did  not  make  it  truly  balance.  He 
never  coold  make  it  truly  balance.  He  knew  he  never  could 
make  it  balance,  and  this  neatly  balanced  return  is  false,  and  he 
must  have  known  it  to  be  so.  There  is  abundant  specific  proof 
that  the  return  was  false. 

1.  The  ruiprofiu  on  hand.  — The  old  books  show  nothing. 
The  new  leger  has  the  figures  of  the  return,  but  is  not  sup- 
ported by  the  original  entries,  and  is  a  fiction  for  the  purpose. 

2.   Balances  due  to  other  hanks. 

These  appear  by  the  old  books  to  be              .  $30,401  59 

By  the  new  books          ....  1,104  86 

By  the  return           ....  16,369  86 
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And  by  the  Suffolk  Bank  books  it  appears  that  neither  of 
them  is  correct. 

3.  Cash  deposited  not  on  interest. 

Old  books  ....  $55,346  29 

New  books         .....      44,921  12 
The  return  agrees  with  neither. 

4.  Ccish  deposited  hearing  interest. 

Old  books,  nothing. 

New  books,  same  as  on  the  return,  and  there  is  no  reference 
or  evidence  in  the  new  books  to  support  this. 

5.    Total  amount  due  from  the  bank. 

The  return  makes  this  less  than  it  ought  to  be,  because  — 

1.  The  bills  in  circulation  were  more. 

2.  The  balances  due  other  banks  were  larger  and  more. 

3.  The  deposits  not  on  interest  were  more. 

4.  The  post  notes  were  more. 

In  the  next  place,  look  at  the  return  respecting  the  resources 
of  the  bank  — 

1.  There  is  no  proof  as  to  the  specie^  more  or  less. 

2.  The  item  of  real  estate  is  wholly  false.  The  bank  had 
none.  Witnesses  say  that  the  return  relates  to  the  safe  which 
the  bank  owned,  and  that  it  is  customary  to  put  this  under 
the  head  of  ^^  real  estate.''  But  no  custom  can  make  a  fake 
oath  true. 

3.  The  balances  due  from  other  banks  were  not  true. 

4.  Am4>unt  of  debts  due  the  bank  in  the  return  is  $299,590  62 
In  the  old  books  it  is  .  271,823  10 
In  the  new  books  it  is  262,823  27 
Thus  making  the  amount  in  the  former  more  than  $20,000, 

and  in  the  latter  more  than  $30,000,  less  than  the  return  has  it 
If  the  return  was  false,  Dunham  must  have  known  it 
1.  He  never  made  a  true  balance.    He  tried  often,  bat 
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always  failed ;  therefore  he  must  have  known  that  a  return  ap- 
parently balanced,  was  false. 

2.  Hathome  told  him  that  the  books  must  be  forced. 

3.  The  books  were  mutilated  by  erasures  and  by  cutting  out 
leaves  which  are  just  those  which  affect  this  return. 

4.  A  double  set  of  books  was  very  extraordinary. 

Could  the  defendant  have  known  or  believed  he  was  doing 
right,  when  he  signed  and  swore  to  the  return  made  under  such 
circumstances  ? 

Spraguty  for  the  defendant,  also  addressed  a  few  remarks  to 
the  court.  —  Under  the  statute,  the  cashier  is  only  to  swear  to 
the  state  of  the  bank.  It  was  the  express  intention  of  the  legis- 
lature, that  the  cashier  should  not  be  excused,  by  relying  on  the 
books,  which  might  be  incorrect.  If  he  should  swear  by  the 
books  truly,  and  yet  fail  to  present  the  true  condition  of  the 
bank,  he  would  be  liable  to  indictment,  for  there  is  now  on  the 
files  of  the  court  an  indictment  against  a  cashier,  who  did  make 
his  return  strictly  according  to  the  books  of  the  bank,  which 
had  been  forced ;  and  the  gist  of  that  indictment  was,  that  he 
had  not  made  a  true  return  of  the  state  of  the  bank.  It  was 
the  directors,  and  not  the  cashier,  who  might  be  justified  in 
swearing  according  to  the  books  of  a  bank. 

Thacher,  J.  I  had  hoped  that  both  you  and  the  court 
would  have  had  the  views  of  the  learned  counsel  on  both  sides, 
in  their  closing  argument  of  this  very  important  cause,  on  all 
the  points  of  law  and  fact  on  which  they  rely,  and  which  they 
deem  important  to  be  weighed  by  you  when  you  retire  to  make 
up  your  verdict.  But  the  counsel  have  waived  this  task,  and  it 
has  fallen  on  the  court,  sooner  than  I  had  expected,  or  is  usual 
in  trials  of  this  character,  and  I  fear  that  I  may  not  perform 
the  task  in  so  full  and  satisfactory  a  manner  as  I  could  wish. 
If  the  public  justice  shall  suffer  from  this  cause,  there  is,  I  am 
sensible,  no  remedy.  But  if  the  result  should  be  unfortunate 
for  the  defendant,  I  am  happy  to  reflect  that  he  will  be  entitled 


588  THACHER'S    CRIMINAL    CASES. 

Commonwealth  v*  Dunham. 

to  an  appeal  from  tbe  judgment  of  thia  court  to  a  higher  tri- 
bunaly  which  will  take  good  care  of  the  rights  both  of  the  com'- 
monwealth  and  of  the  party  on  trial. 

On  the  i9th  day  of  October,  1836,  the  defendant,  being 
cashier  of  the  Liafayette  Bank,  made  a  return,  on  oath,  to  the 
secretary  of  this  commonwealth,  upon  the  requisition  of  his 
excellency  the  governor,  of  the  state  and  condition  of  that  bank 
on  Saturday,  the  3d  day  of  September  preceding,  at  2  o'clock 
in  the  afternoon.  This  requisition  was  made  by  the  governor, 
pursuant  to  the  65th  sect  of  the  36th  chapter  of  the  Revised 
Statutes,  and  the  return  was  made  by  the  defendant  in  obedience 
to  the  same.  By  the  128th  chapter  of  the  Revised  Statutes,  sect. 
2,  it  is  enacted,  that  if  any  person  of  whom  an  oath  shall  be 
required  by  law,  shall  wilfully  swear  falsely,  in  regard  to  any 
matter  or  thing,  respecting  which  such  oath  is  required,  such 
person  shall  be  deemed  guilty  of  perjury.  The  defendant  signed 
his  return  on  the  19th  day,  of  October,  1836,  and  on  the  same 
day  went  before  Hugh  Montgomery,  Esquire,  justice  of  the 
peace,  and  made  oath,  ^'  that  the  statement  was,  according  to 
his  best  knowledge,  and  belief,  true.^'  The  grand  jury  charge, 
in  their  indictment,  that  this  return  was  not  true,  but  was  a 
false  return  of  the  state  of  the  bank  at  that  time ;  that  the  debts 
and  liabilities  of  that  bank  were  larger  and  amounted  to  more 
than  was  stated  in  that  return ;  and  that  the  resources  were  not 
so  great  as  stated  in  it,  nor  of  so  great  value  as  therein  set  forth ; 
and  that  the  defendant  knew  that  the  said  return  was  not  true 
when  he  took  the  oath,  and  so  that  he  had  incurred  the  guilt  of 
wilful  perjury  within  the  statute. 

You  may  reasonably  expect  from  the  court,  full  instructions  as 
to  the  nature  of  the  offence,  and  as  to  what  the  law  requires 
should  appear,  before  a  citizen  could  be  said  to  have  incur- 
red the  guilt,  and  to  have  rendered  himself  liable  to  the  judg^ 
ment  consequent  on  perjury. 

You  are  to  be  satisfied  1st,  that  the  oath  was  false  as  to  the 
matter ;   and  2d,  that  it  was  wilfully  false  on  tbe  part  of  the 
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person  accused.  It  must  be  sfaovirn  cle&rly,  that  the  false  oath 
was  taken  with  some  d^ee  of  deliberation ;  for  if,  upon  the 
whole  circumstances  of  the  case,  it  should  appear  probable,  that 
it  was  owing  rather  to  the  weakness  than  perverseness  of  the 
party,  as  where  it  was  occasioned  by  surprise  or  inadvertency, 
it  would  be  hard  to  make  it  amount  to  voluntary  and  corrupt 
perjury.  But  it  would  be  a  mistake  to  imagine,  that  a  person 
cannot  be  convicted  of  perjury,  who  swears  that  he  thinks  or 
believes  a  fact  to  be  true,  knowing  at  the  time  that  it  was  false* 
For,  said  the  Lord  C.  J.  De  Grey,  in  one  case,  ^^  he  certainly 
may,  and  it  only  renders  the  proof  of  it  more  difficult.''  Lord 
Mansfield  said,  in  another  caae,  <^  it  is  certainly  true»  that  a  man 
may  be  indicted  for  perjury,  in  swearing  that  he  believes  a  fiict 
to  be  true,  which  he  knew  to  be  false."  And  in  a  still  more 
recent  case,  the  twelve  judges  of  England  declared  themselves 
to  be  of  the  same  opinion.  Notwithstanding,  therefore,  that 
the  defendant  in  this  case  has  sworn  only,  that  the  return  made 
by  him  to  the  office  of  the  secretary  of  the  commonwealth,  '^  was, 
according  to  his  best  knowledge  and  belief,  true ;"  yet  if  you 
believe  that  he  knew  at  the  time,  that  it  was  fake,  and  took  the 
oath  deliberately,  you  will  be  bound,  according  to  law,  to  say, 
that  he  has  committed  the  offence. 

It  has  become  necessary,  by  the  course  of  the  defence  in  this 
case,  which  has  been  conducted  with  consummate  ability  and 
eloquence,  for  the  court  to  refer  to  the  section  of  the  statute  on 
which  the  return  was  founded,  and  to  pronounce  an  opinion  on 
the  point,  whether  the  law  requires,  that  the  cashier's  return 
should  be  founded  on  the  books  of  the  bank. 

This  return  is  required  to  inform  the  legislature  and  the 
public  of  the  true  condition  of  the  bank ;  —  whether  it  is  solvent 
and  deserving  credit;  whether  it  has  the  means  to  redeem  its 
bills,  which  are  circulating  as  money ;  whether  its  affairs  are 
managed  according  to  banking  principles  prescribed  in  its  charter 
and  by  the  law ;  and  whether  the  cashier  and  directors  are 
Cutbful  to  their  trust    It  is  the  return  of  the  cashier,  and  to  be 
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signed  and  sworn  to  by  him.  It  must  be  taken  by  him  from  the 
books  of  the  bank ;  because  the  law  considers  hiro  as  the  keeper 
of  the  books,  and  that  there  is  to  be  found  in  them  a  daily 
record  made  at  the  time  of  every  transaction ;  and  therefore 
that  it  should  be  a  true  synopsis,  drawn  from  the  books,  as  from 
the  most  authentic  source,  of  the  state  and  condition  of  the  bank. 
It  is  a  very  important  document  for  the  stockholders,  who  con- 
fide in  the  capacity  and  fidelity  of  the  officers  whom  they  have 
chosen  to  manage  their  concerns.  In  every  point  of  view,  this 
document  is  weighty  in  itself,  and  important  to  all  concerned ;  — 
and  if  it  is,  in  any  case,  a  fabrication,  showing  a  false  statement 
of  the  bank,  exaggerating  its  resources,  or  diminishing  its  liabili- 
ties, it  must  fail  to  answer  the  purpose  of  the  law,  and  can 
hardly  fail  to  injure  the  public. 

To  secure  the  truth  and  accuracy  of  the  return,  the  law  re- 
quires that  it  should  be  verified  also  by  the  signatures  and  oath 
of  a  majority  of  the  directors.  Can  they  safely  certify  on  oath, 
^<  that  the  books  of  the  bank  indicate  the  state  of  facts  so  re- 
turned by  the  cashier,  and  that  they  have  full  confidence  in  the 
truth  of  said  return,"  without  a  personal  examination  and  com- 
parison of  the  books  with  the  return,  so  far  as  they  shall  deem 
such  examination  to  be  necessary  ?  They  undoubtedly  have 
confidence  in  the  character  of  the  cashier,  and  a  belief  of  his 
accuracy  and  fidelity  in  that  office.  But  the  law  clearly  re- 
quires from  them  an  examination  and  comparison  of  the  books 
with  the  return,  to  detect  any  latent  error  in  this  document ; 
that  it  may  appear  to  be  made  public  on  the  personal  responsi- 
bility both  of  the  cashier  and  the  directors,  and  that  it  is  their 
joint  act.  For  these  reasons,  I  infer  that  the  law  requires  that 
the  cashier's  return  should  be  founded  on  the  books  of  the 
bank,  and  that  it  should  contain  a  true  statement  of  its  condi- 
tion at  the  time. 

You  are  then  to  inquire  whether  the  return  was  false  in  any 
material  respect.  Was  it  manifest  from  the  books  of  the  bank, 
that  the  return  was  false  ?    This  is  to  be  settled  by  you  on  your 
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responsibility,  and  is  entirely  within  your  province.  I  do  not 
feel  myself  required  to  go  into  this  part  of  the  inquiry,  nor  have 
I  such  confidence  in  my  knowledge  of  accounts,  as  to  be  able 
to  throw  light  upon  the  subject.  You  will  have  the  books  with 
you,  and  will  undoubtedly  enter  fully  and  carefully  upon  the  ex- 
amination, I  refer  you  to  the  testimony  of  Charles  Hickling, 
the  present  cashier,  and  of  J.  Vincent  Browne,  who  was  one  of 
the  committee  of  the  legislature,  which  was  appointed  to  exam- 
ine into  the  condition  of  the  bank,  and  who  has  detailed  the  vari- 
ous errors  which  they  have  detected  in  the  examination  of  the 
books.  If  the  return  is  found  to  vary  materially  from  the  books, 
that  will  constitute  proof  of  the  case  on  the  part  of  the  govern- 
ment ;  but  it  is  open  to  the  defendant  to  point  out  the  errors  in  the 
books,  and  to  show  in  that  or  in  any  other  way  that  the  return 
was  substantially  true.  It  is  your  duty,  therefore,  to  attend  to 
the  explanations  given  by  the  defendant,  in  relation  to  the  errors 
in  the  books,  and  with  which  it  has  been  stated  by  his  counsel, 
they  were  so  full,  that  the  return  had  not  been  predicated  on 
the  books,  but  had  been  derived  from  other  sources.  You  are 
also  to  consider  the  excuses  which  have  been  offered  in  behalf 
of  the  defendant ;  that  the  entries  in  the  books  were  made  in 
the  hand-writing  of  a  person  whom  he  employed  to  assist  him 
in  this  department,  and  that,  for  that  cause,  he  was  not  account- 
able for  them. 

Mr.  Dunham  was  the  cashier  of  the  bank,  and  has  been 
represented  by  the  directors  and  by  others,  whom  he  has  called 
as  witnesses,  as  a  shrewd,  active  and  intelligent  man,  and  ex- 
perienced in  business,  and  in  whom  they  had  full  bonfidence. 
Before  he  engaged  in  this  bank,  it  is  testified  by  David  Hen- 
shaw,  Esq.,  that  he  had  been  employed  for  several  years  as  an 
inspector  in  the  custom-house ;  that  he  was  shrewd,  but  better 
formed  for  action  than  to  keep  accounts,  ardent,  and  somewhat 
impetuous,  and  always  considered  as  an  honest  man.  After 
leaving  the  custom-house,  Mr.  Montgomery  says,  that  he  was  for 
some  time  employed  as  the  agent  of  a  manufacturing  company. 
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It  appears,  that  he  was  unanimously  chosen  the  cashier  of  this 
hank,  by  his  friends  and  neighbors,  and  held  the  office  from 
13th  July,  1836,  when  the  bank  commenced  its  operations,  till 
the  month  of  November  of  that  year.  He  was  chosen  a 
director  of  the  bank,  and  continued  to  act  as  such  till  it  ceased 
operation,  and  he  has  been  employed  and  trusted  on  all  occa- 
sions as  an  agent  and  manager  of  its. concerns.  Now,  he  may 
not  have  been  a  learned  accountant,  but  you  are  to  decide 
whether,  from  his  talents  for  business  and  experience,  he  was  not 
competent  to  ascertain  the  true  amount  of  the  liabilities  of  the 
bank  and  its  resources,  if  he  was  desirous  in  good  faith  to  make 
a  true  exhibition  of  the  same.  Although  the  books  were  not  in 
his  hand-writing,  still  if  they  were  kept  under  his  eye,  by  per- 
sons in  his  employment  and  confidence,  he  was  to  be  considered 
in  law  as  answerable  for  their  general  character ;  and.  the  cash- 
ier of  a  bank,  under  heavy  bonds,  as  required  by  law,  and  act- 
ing in  a  great  public  concern,  for  the  good  or  evU  of  so  many, 
was  not  to  be  lightly  released  from  his  obligation  to  perform  the 
duties  which  belonged  to  the  office.  If  he  was  devoid  of  intel- 
ligence, and  really  incapable,  in  your  opinion,  of  asoertaining 
the  liabilities  and  resources  of  the  bank,  and  of  exercising  a 
plain,  common  judgment  in  such  a  matter,  that  ought  to  ex- 
cuse a  great  mistake.  But  if  the  confurion  was  of  his  own 
making,  and  arose  from  his  own  fault,  you  are  to  boM  him  to 
strict  account,  and  to  be  fully  satisfied  of  his  incompetence, 
before  you  shall  acquit  him  of.  wilful  wrong. 

If  you  are  satisfied  that  the  return  was  false  in  any  material 
respect,  you  will  then  inquire  whether  the  defendant  must  have 
known  it  to  be  so  at  the  time.  And  upon  this  head  I  refer  you 
to  the  testimony  of  Adam  R.  Bowman,  Benjamin  W«  Thayer, 
and  the  Hogo.  Linus  Child,  who  was  chairman  of  the  legislative 
committee.  In  connection  with  this  you  are  to  consider  that  a 
new  set  of  books  was  prepared  and  copied  fi^om  the  old  by  Mr. 
Bowman,  who  was  employed  by  the  defendant,  and  compen- 
sated by  the  bank,  and  who  says,  that  the  new  books  were 
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made  to  correct  the  errors  of  the  old  books,  and  for  the  pur- 
pose of  making  them  correspond  with  the  return.  You  are  to 
consider  also  the  erasures,  alterations  and  mutilations  in  the 
old  books,  precisely  at  that  period  which  relates  to  the  return. 
There  was  a  mysterious  disappearance  of  several  of  the  leaves 
of  the  old  book,  when  they  were  demanded  by  the  legislative 
committee,  which  leaves  did  not  appear  again  till  three  days 
before  this  trial.  The  custody  of  the  books  for  a  long  time 
belonged  to  the  defendant,  and  he  always  had  free  access  to 
them,  as  one  of  the  directors  of  the  bank.  The  errors  and 
mistakes  occurred  during  his  administration.  If  he  was  con- 
scious to  himself  that  the  return  was  false,  there  was  a  reason 
why  he  should  wish  that  these  mute  but  eloquent  witnesses 
should  not  appear  to  accuse  him,  and  to  subject  him  to  legal 
account. 

But  his  learned  and  eloquent  counsel  says,  that,  discarding 
the  books  entirely,  the  return  is  substantially  true,  and  that  it 
gives  a  fair  exhibit  of  the  condition  of  the  bank  at  the  time. 
You  will  therefore  consider  all  the  testimony  relating  to  this 
point,  and  if  you  are  satisfied  that  the  return  is  true  in  this  re- 
spect, though  it  may  not  be  indicated  by  the  books,  then  you 
are  bound  to  acquit  him  of  the  accusation ;  because  he  is  on 
trial  for  swearing  to  the  truth  of  a  return  alleged  to  be  false. 

You  represent  the  whole  people  of  the  commonwealth,  and 
are  bound  by  a  sacred  obligation  to  be  true  to  the  law.  You 
are  here  by  the  will  of  the  law,  and  not  of  your  own  choice  and 
seeking.  If  you  believe  that  the  return  was  false,  that  the  de- 
fendant knew  it  to  be  so  at  the  time,  and  deliberately  and  wil- 
fully made  oath  to  it,  you  must  find  him  guilty.  But  if  you 
have  a  reasonable  doubt  on  your  minds,  after  a  candid  and  un- 
prejudiced view  of  the  whole  evidence  in  the  case,  as  to  either 
of  these  facts,  it  will  be  your  duty  to  pronounce  him  innocent. 

The  jury  found  the  defendant  guilty.' 

^  Immediately  aAer  the  verdict,  the  counsel  for  the  defendant  claimed,  oa 
hit  behalf,  an  appeal  to  the  supreme  judicial  court    But  the  defendant  was 
68 
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APRIL    TERM,   1838. 

Commonwealth  «•  Josiah  Dunham,  Ebenezeb  Stevens,  Sam- 
uel S.  RiDGWAT,  ThOMA6  H.  DuNHAM,  AND   EbENEZEB  HaT- 

WARD,  Directors  of  the  Franklin  Bank. 

Commonwealth  v.  Isaac  O.  Barnes,  Seriah  Stevens,  Amasa 
6.  Smith,  Otis  Drurt,  Marcellus  Bowen,  and  Geoboe 
Page,  Directors  of  the  Lafatette  Bank. 

Under  the  Reviaed  Statutes,  o.  36,  b.  65,  the  president  and  dicectonof  abank 
may  be  joined  in  an  indictment  for  making  a  false  return. 

Where  a  duty  is  imposed  by  statute  upon  the  officers  of  a  corporation,  as  an 
official  act,  and  for  a  public  purpose,  they  are  thereby  constituted  officers 
for  that  purpose,  and  a  wilful  disobedience  on  their  part  is  a  misdemeanor. 

An  indictment  onder  the  Re¥ised  Statutes,  c.  86,  s.  65,  against  bank  direct- 
ors, for  making  a  false  return  of  the  condition  of  a  bank,  must  allege  that 
the  false  return  was  made  by  them  wilfully ;  otherwise  the  indictment 
will  be  quashed,  as  setting  forth  no  offence  constituting  a  misdemeanor  at 
common  law. 

The  defendants  in  each  of  the  above  cases  were  indicted 
under  the  Revised  Statutes,  c.  36,  s.  65,  for  signing  and  swear* 

not  ready  with  his  sureties,  and  i(  was  understood,  at  the  time,  that  he  would 
appear  on  the  16th  day  of  April,  to  enter  into  such  recognizance  as  the  court 
should  order,  or  to  submit  himself,  at  that  time,  to  custody,  if  he  should  fail  to 
produce  sareties.  The  right  to  appeal  was  not  denied.  But  the  defendant 
iiid  not  appear  in  court  on  the  ]6th,  and,  on  motion  of  his  counsel,  further 
time  was  allowed  until  the  21st  day  of  April,  for  his  appearance ;  but  not 
appearing  then,  his  default  was  recorded;  and  on  the  26th  day  of  that  month, 
being  the  last  day  of  the  term,  his  recogpilzanee  was,  on  motion  of  the  county 
attorney,  ordered  to  be  estreated.  No  order  was  made  by  the  court  respect* 
iqg  the  appeal  claimed,  by  reason  of  the  failure  of  the  defendant  to  appear. 
On  the  26th  day  of  August  following,  the  defendant's  counsel  filed  a  motion 
in  court,  that  the  defendant  might  be  permitted  to  offer  sureties  and  perfect 
the  appeal ;  but,  as  the  defendant  did  not  appear  in  person  in  court,  and  as  it 
was  not  understood  that  he  was  to  appear,  the  court  refused  to  pass  any  order 
on  his  motion.  The  right  of  the  defendant  to  appear  by  oounsel  was  not 
claimed  or  argued*    This  nsfosal  of  the  court  was  made  the  gronnd  of  a 
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ing  to  a  false  certificate  of  the  state  of  the  bank  of  which  they 
were  directors.  The  section  of  the  statute  upon  which  the 
indictments  were  founded,  is  as  follows :  — 

^<  The  cashier  of  each  bank  shall,  in  every  year,  make  a  return 
of  the  state  of  such  bank^  as  it  existed  at  two  o'clock  in  the 
afternoon  of  the  first  Saturday  in  such  preceding  month  as  the 
governor  may  direct ;  and  he  shall  transmit  the  same,  as  soon 
as  may  be,  not  exceeding  fifteen  days  thereafter,  to  the  secre- 
tary of  the  commonwealth ;  which  return  shall  specify  the 
amount  due  from  the  bank,  designating,  in  distinct  columns,  the 
several  particulars  included  therein.  (Here  is  set  forth  the 
form  of  the  return.)  Which  return  shall  be  signed  by  the 
cashier  of  such  bank,  who  shall  make  oath,  before  some  justice 
of  the  peace,  to  the  truth  of  said  return,  according  to  his  best 
knowledge  and  belief;  and  a  majority  of  the  directors  of  each 
bank  shall  certify  and  make  oath,  that  the  books  of  the  bank 
indicate  the  state  of  facts  so  returned  by  the  cashier,  and  that 
they  have  full  confidence  in  the  truth  of  said  return  ;  and  no 
further  return  shall  be  required  from  said  banks." 

The  indictment,  in  each  case,  charged  that  the  defendants, 
in  making  a  return  of  the  state  of  the  bank  on  the  first  Satur- 
day of  September,  1836,  did  not  examine  the  books,  and  did 
not  ascertain  the  truth  of  the  return,  and  that,  without  any  such 
examination,  and  without  knowing  the  state  of  the  books,  they 
made  and  swore  to  the  certificate,  and  that  the  return  was  false* 
The  indictments  were  found  at  the  February  term  of  the  court, 
1838,  and  continued,  from  term  to  term,  until  April  term,  1^8, 
at  which  term  the  defendants  in  each  case  filed  the  following 
motion :  — 

''The  said  defendants  havitig  heard  the  indictment  read, 
here  move  the  court  that  the  same  be  quashed,  because  the 

bill  of  exeeptlont,  and  carried  to  the  next  term  of  tbe  supreme  judicial  court ; 
where  it  was  decided  that  an  appeal  could  not  be  sustained.  See  Common- 
wealth V.  Dunham,  (22  Pick.  11.)  —  The  defendant  was  pardoned  by  Governor 
Eyerett,  before  sentence,  April  10th,  1839. 
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matters  and  things  therein  set  forth  and  alleged^  describe  no 
ofience  which  is  such  at  common  law,  or  by  any  statute  of  this 
commonwealth ;  and  that  if  there  be  any  offence  therein  set 
forth,  it  is  not  one  for  which  the  defendants  are  liable  to  be 
indicted  jointly,  but  severally  only,  and  that  a  joint  indictment 
cannot  be  maintained  therefor.^' 

Parker^  for  the  commonwealth. 

Crti/i,  jB.  Sumner,  Halleity  and  Sprague,  for  the  defendants. 

Halkttf  after  a  brief  opening  by  Cruft,  aigued  as  follows : 
This  is  a  case  of  first  impression,  and  must  be  decided  on 
general  principles.  It  is  the  first  prosecution,  in  this  form,  ever 
brought  in  the  courts  of  this  commonwealth,  or  of  any  other 
state  or  country.  It  is,  therefore,  peculiarly  the  right  of  the  de- 
fendants to  be  heard  on  a  preliminary  motion  to  hold  them  to 
answer  no  further,  unless  it  shall  plainly  appear  to  the  court 
that  the  allegations  set  forth  in  the  indictment,  if  true,  (as  for 
the  purposes  of  this  argument  we  must  admit  them  to  be)  do 
constitute  an  offence  known  to  the  laws  of  the  land.  I  am 
aware  that  the  court  has,  in  another  trial,  intimated  an  opinion 
that  here  is  an  offence  for  which  the  parties  may  be  held  an« 
swerable ;  and  I  am  also  aware,  that  a  preliminary  motion  to 
set  aside  an  indictment,  before  trial  by  a  jury,  on  general  legal 
principles,  and  not  technical  informality,  is  rarely  favorably  re- 
ceived, in  this  stage  of  a  prosecution,  on  the  ground  that  tlie 
jury  may  determine  the  law  as  well  as  the  fact,  and  the  party,  if 
convicted,  may  carry  the  question  of  law  to  a  higher  tribunal. 
But  I  contend  that  the  defendants  have  a  clear  constitutional 
right  to  a  preliminary  decision  on  this  motion,  before  they  shall 
be  put  to  trial  for  the  issue.  ^'  No  subject,''  says  the  bill  of 
rights,  "  shall  be  held  to  answer  for  any  crime  or  offence,  until 
the  same  is  fully  and  plainly,  substantially  and  formally,  de- 
scribed to  him.''  Hence,  if  the  allegations  set  forth  in  the 
form  of  an  indictment,  do  not  plainly  describe  a  crime  or 
offence  known  to  the  laws,  the  party  shall  not  be  held  to  an- 
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8wer,  and  is  eotitled  to  be  discharged  at  the  earliest  stage  of  the 
prooeeding,  ia  which  a  motion  to  that  effect  can  be  presented 
to  the  court. 

The  alleged  crime  or  offence  must  be  ^'  fully,  plainly,  sub^ 
stantially,  and  formally  described/'  and  to  such  only  shall  the 
citizen  be  held  to  answer ;  but  how  can  there  be  such  descrip- 
tion as  the  constitution  contemplates,  if  the  matter  described 
may  all  be  true ;  and  yet  constitutes  no  offence  known  to  the 
laws  ?  On  this  point  there  must  be  no  doubt  The  party  shall 
be  held  to  answer  only  to  that  which  is  clearly  and  plainly  a 
crime.  On  this  ground,  the  court,  in  deciding  the  preliminary 
question,  if  there  be  a  crime  or  offence  substantially  charged^ 
stands  to  the  defendant  somewhat  in  the  relation  the  jury  of 
trial  stands,  in  a  matter  of  doubt  as  to  the  accused.  In  either 
case  the  party  is  entitled  to  the  benefit  of  the  doubt :  for  it  is 
as  manifestly  a  wrong  done  to  the  rights  of  the  citizen,  to  be 
held  to  answer,  criminally,  for  what  is  no  offence  at  law,  as  to 
convict  him  of  an  offence  not  proved  upon  him.  It  is  con- 
ceived, therefore,  that  if  the  court  be  not  fully  satisfied  that 
here  is  an  offence  set  forth  in  the  indictment,  the  constitutional 
immunity  of  not  being  held  to  answer,  directly  applies,  and 
must  be  solemnly  regarded  by  the  court,  as  enjoined  in  the  oath 
of  ofiice,  to  administer  justice  according  to  the  constitution  and 
laws  of  the  commonwealth.'  For  these  reasons  the  candid  atten- 
tion of  the  court  is  earnestly  solicited  to  the  inquiry,  whether 
the  defendants  stand  here  charged  with  any  violation  of  law, 
for  which  they  can  be  held  to  answer  in  a  criminal  prosecution. 

What,  then,  is  the  offence  charged  ?  It  is  called  an  **  official 
misdemeanor  "  in  the  defendants,  as  directors  of  a  bank  and 
public  officers,  and  is  thus  described  in  the  indictment :  '<  By 
signing  under  their  hands  said  certificate,  on  the  false  return  of 
the  cashier,  and  mthont  examining  the  books  of  said  bank,  and 
without  knowing  whether  said  return  was  true  or  false,  were 
guilty  of,  and  committed  the  crime  of  official  misdemeanor,  and 
of  criminal  neglect  of  duty  in  their  office  of  directors  of  the 
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Lafayette  Bank,  and  by  certifying  the  state  of  said  bank  to  be 
more  favorable  to  its  credit  than  it  was  in  truth,  and  thereby 
deceiving  the  secretary,  the  cashier,  the  legislature  and  other 
citizens,  against  the  peace  of  the  commonwealth,  and  contrary 
to  the  form,  force  and  effect  of  the  statute  in  such  case  made 
and  provided."  The  court  will  notice,  that  throughout  the  de- 
scription of  the  offence,  there  is  no  wilful  or  corrupt  intent 
alleged,  without  which  there  can  be  no  offence  at  common  law. 
In  this  alone  the  indictment  is  fatally  defective,  if  it  charges  a 
crime  which  is  such  only  at  common  law,  and  not  by  statute. 
Signing  a  bank  return  or  any  other  paper,  true  or  false,  if  done 
iguorantly,  not  wilfully,  and  with  no  intent  to  injure  or  deceive, 
is  no  offence  at  common  law. 

The  indictment  sets  forth  the  fact  that  the  defendants  made 
oath  to  this  false  return  ;  but  this  is  not  the  offence  changed, 
which  would  be  peijury  and  not  misdemeanor,  and  must  be 
averred  to  have  been  done  wilfully  and  not  ignoranily.  Conse- 
quently, whether  the  return  be  true  or  iaise,  making  oath  to  it 
is  no  offence  charged  in  this  indictment 

1.  The  only  ad  alleged  is  signing  the  certificate  of  a  &lse 
return.  The  signing  is  no  offence,  for  this  is  required  to  be 
done  by  the  65th  section  of  the  36th  chapter  concerning  banks. 

2.  Certifying  the  condition  of  the  bank  to  be  more  favorable 
than  it  was,  and  thereby  deceiving  the  secretary,  legislature,  &c., 
is  no  offence  at  common  law,  because  it  is  not  alleged  to  have 
been  wilfully y  but  ignorantly  dooe.  The  intent  is  wanting,  for 
the  indictment  avers  it  was  done  without  knowledge  whether  the 
certificate  was  true  or  false. 

3.  It  is  not  cheating  by  false  pretences,  and  if  it  were,  that  is 
no  offence  charged  in  this  indictment.  Neither  is  a  conspiracy 
to  make  a  false  return,  charged  here. 

There  is,  then,  no  positive  act  that  is  charged  as  an  offence, 
but  only  an  omission  or  neglect,  and  this  not  wilfully,  but  solely 
<<  without  examining  the  books."  The  analysis  of  the  matter 
described  in  the  indictment,  comes  to  this  result,  as  the  only 
offence  charged,  namely, ''  without  examining  the  books." 
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Is  this  omission  indictable  as  a  misdemeanor  at  common  law? 
But  one  principle  of  the  common  law,  embracing  misdemeanor, 
can  apply  to  this  act  of  certifying  on  the  part  of  the  directors, 
and  that  is  the  rule  that  a  contempt  of  a  statute  may  be  pun- 
ished as  a  misdemeanor.  But  even  contempt  of  statute  must 
be  averred  to  be  a  wilful  disobedience  or  neglect,  otherwise  it 
is  no  offence.  The  certificate  is  required  by  an  order  of  the 
governor,  under  a  statute.  To  make  the  certificate  is  to  obey, 
not  to  contemn  the  statute.  The  statute,  in  this  respect,  is 
complied  with,  and  it  nowhere  enjoins  an  examination  of  the 
books  by  the  directors,  before  certifying  to  the  return.  To 
constitute  a  contempt  of  a  statute,  there  must  be  a  violation  or 
wilful  neglect  of  a  positive  injunction  or  prohibition  in  the  stat« 
ute.  There  is  then  no  contempt  of  the  statute.  The  offence, 
if  any,  must  be  the  act  of  wilfully  certifying  and  making  oath 
to  a  false  return,  not  the  precise  mode  and  means  used,  or  neg- 
lected to  be  used,  in  getting  at  the  form  and  items  of  the  return. 
It  would  surely  be  a  great  stretch  of  judicial  power  to  punish 
criminally,  for  ignorant  or  careless  neglect  of  a  duty,  merely  re- 
motely implied  or  inferred,  not  enjoined  in  the  statute,  and  to 
the  neglect  of  which  no  penalty  is  attached. 

I  deny,  in  the  first  place,  that  the  statute  makes  the  matter 
described  in  this  indictment,  an  offence ;  and  if  it  did,  it  not 
being  an  indictable  offence,  which  before  existed  at  common 
law,  the  court  cannot  go  out  of  the  statute  to  seek  a  punishment 
at  common  law  to  apply  to  it.  The  rule  is  laid  down  in  King 
V.  Wrightf  (I  Burr.  547,)  that  <<  whenever  a  statute  makes  a 
new  offence  and  appoints  a  particular  mode  of  proceeding,  an 
indictment  will  not  lie.  Neither  will  an  indictment  lie  where 
the  act  is  not  prohibitory,  but  only  inflicts  the  forfeiture  and 
specifies  the  remedy."  The  bank  act,  under  which  this  indict- 
ment is  brought,  creates  certain  offences  which  were  not  such 
at  common  law.  Can  the  court  go  to  the  common  law  to  pun- 
ish what  was  not  punishable  before  the  statute,  and  which  the 
statute  does  not  punish,  unless  there  is  a  contempt  of  statute. 
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by  refusing  to  comply  with  its  express  injunctions,  or  violating 
its  express  prohibitions  ?  There  is  no  injunction  in  the  bank 
act,  that  the  directors  shall  examine  the  books  and  compare  the 
returns  before  certifying,  and  no  prohibition  that  they  shall  not 
certify  without  such  examination. 

The  only  offence  charged  in  the  indictment  is  not  examining 
the  books,  and  comparing  the  return  with  them.  If  this  be  an 
offence,  how  much  must  the  directors  examine  and  compare  ? 
With  how  little  examination  can  they  escape  conviction  ?  Shall 
it  be  one  book  or  all  the  books  ?  Will  the  leger  do,  or  most 
they  go  back  to  the  blotter  ?  Must  each  director  personally 
examine  for  himself,  or  may  a  general  statement,  made  by  others 
who  have  examined,  be  sufficient  for  him  to  certify  upon  ?  Will 
you  measure  the  capacities  of  the  directors,  and  punish  one, 
who  has  examined  more  than  others,  and  yet  after  all  knows 
nothing  about  the  matter,  for  the  reason  that  he  did  not  know 
bow  to  examine  and  compare  for  himself?  The  most  mmute 
examination  does  not  preclude  crime.  It  may  be  made  care- 
fully, and  yet  for  the  very  purpose  of  devising  a  ftdse  return, 
which  is  wilfully  sworn  to,  knowing  it  to  be  false*  Is  not,  then, 
the  only  test  of  crime,  in  this  particular,  a  false  return  know- 
ingly testified  to ;  and  that  would  be  perjury,  and  nothing  less. 
The  false  return,  sworn  to  vnlfuttyy  and  with  a  corrupt  intent ,  and 
not  ignorance  of  banking  or  neglect  to  examine  the  bodes,  more 
or  less,  is  the  only  offence  punishable  under  the  statute,  and 
that  offence  is  punishable,  not  because  it  is  a  violation  of  any 
injunction  or  prohibition  in  the  statute,  or  a  crime  at  common 
law,  but  because  it  is  perjury. 

But  even  if  neglect  to  examine  and  compare  with  the  bank 
books,  be  an  implied  violation  of  the  65th  section  of  the  stat* 
ute,  the  statute  itself  inflicts  the  forfeiture  and  specifies  the 
remedy,  and  therefore  the  common  law  cannot  step  in  to  impoae 
another  punishment.  If  a  false  oath  is  wilfully  taken,  it  is  per- 
jury, and  is  to  be  punished  as  such,  and  this  is  the  only  pun- 
ishment for  crime  in  the  making  and  certifying  to  a  bank  re* 
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turn,  which  the  law  contemplates.  For  all  other  neglect,  or 
nonfeasance  or  misfeasance  in  bank  officers,  the  forfeiture  and 
penalty  and  mode  of  procedure  are  prescribed  in  the  40th 
section  of  the  bank  act.  By  that  section,  theiegislature  may 
appoint  a  committee  to  examine  into  the  doings  of  any  bank, 
and  if,  upon  a  hearing,  the  legislature  shall  determine  that  the 
bank  has  exceeded  its  powers,  or  failed  to  comply  with  any  of 
the  rules,  restrictions  and  conditions  provided  by  law,  its  char- 
ter may  be  declared  forfeited.  Here,  then,  the  statute  "  inflicts 
the  forfeiture  and  specifies  the  remedy,"  and  in  such  case  the 
common  law  declares  we  shall  not  go  but  of  the  statute  for  a 
penalty  or  forfeiture,  and  an  indictment  will  not  lie.  The 
statute  must  be  strictly  followed.  That  statute  has  created  a 
proper  tribunal  to  try  such  offence — the  legislature  itself,  through 
a  committee,  and  not  courts  of  law  assuming  to  extend  a  com- 
mon law  jurisdiction  over  the  case.  The  legislature  reserves 
this  visitorial  right,  and  has  nowhere  given  it  to  courts  of  law, 
so  that  it  would  manifestly  be  a  conflict  of  jurisdiction  for  the 
courts  to  interfere.  The  refusal  to  pay  specie  for  bills  on  de- 
mand is  an  express  violation  of  the  statute.  Is  it  an  indictable 
offence  ?  Clearly  not,  because  the  statute  inflicts  the  forfeiture 
and  prescribes  the  remedy.  One  branch  of  the  legislature  has 
acted  on  this  very  case,  and  by  a  vote  of  two  hundred  and  four- 
teen to  fifty-one,  in  the  house,  has  declared  that  the  banks  have 
forfeited  their  charters  by  neglecting  and  refusing  to  pay  specie. 
The  learned  attorney  for  the  commonwealth  does  not,  I  venture 
to  affirm,  hold  this  to  be  an  indictable  offence,  nor  have  any 
grand  jury  thought  of  presenting  it  as  such.  So  if  it  be  any 
offence  under  the  statute  to  neglect  or  refuse  to  examine  the 
bank  books,  before  certifying  to  a  bank  return,  that  offence  is 
punishable,  if  at  all,  by  a  forfeiture  of  charter,  and  the  legisla* 
ture,  through  a  committee  as  the  visiter  of  corportions,  and  not 
the  courts,  is  to  hear  and  decide. 

A  mere  neglect  of  duty  in  bank  directors  is  an  official  mis- 
management, but  not  an  official  misdemeanor.    Had  this  plain 
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distinction  been  regarded,  these  indictments  would  nevet  have 
been  brought  here. 

The  form  of  the  indictment  charges  nothing  but  official  mis- 
management, and  is  devoid  of  the  animus^  the  wilful  intent, 
without  which  there  can  be  no  legal  crime,  unless  the  statute 
expressly  punishes  carelessness  or  neglect,  with  no  reference  to 
the  intent.  The  statute,  section  30,  points  out  what  is  official 
management,  and  prescribes  the  penalty.  If  any  loss  of  stock 
shall  arise  "  from  the  official  mismanagement  pf  the  directors," 
the  stockholders  shall,  in  their  individual  capacities,  be  liable  to 
the  amount  of  their  stock.  Section  33  extends  the  same  pen- 
alty to  corporations  holding  bank  stock.  Neglect  to  examine 
the  books,  neglect  to  keep  proper  accounts,  carelessness,  igno- 
rance or  indiscretion,  in  making  up  or  certifying  to  returns,  in 
the  absence  of  wilful  intent,  are  official  mismanagement,  and 
nothing  more ;  and  if  the  corrupt  intent  be  joined,  then  the 
certifying  on  oath  to  a  false  return,  no  matter  how  it  may  be 
made,  is  perjury,  and  nothing  less.  There  can  be  no  inter- 
mediate offence,  called  an  official  misdemeanor,  at  common 
law. 

We  have  seen  that  where  a  statute  prescribes  duties  or  pro- 
hibits acts,  and  affixes  forfeitures  and  penalties  in  matters  not 
before  recognized  as  offences  at  common  law,  we  cannot  go 
out  of  the  statute  to  find  a  punishment  at  common  law.  Apply 
this  to  the  bank  act.  That  statute  affixes  forfeiture  or  penalty 
to  every  act  it  forbids  or  enjoins.  Whenever  it  enjoins  an  oath| 
if  a  false  oath  be  wilfully  taken,  that  is  perjury,  an  offence 
against  public  justice.  But  even  such  perjury  is  not  punishable 
at  common  law,  because  it  is  coram  non  judice^  not  a  judicial 
oath  before  a  court.  It  is  punishable  by  express  statute.  ^^  If 
any  person  of  whom  an  oath  shall  be  required  by  law,  shall  wtlr- 
fully  swear  falsely  in  regard  to  any  matter  or  thing,  respecting 
which  such  oath  is  required,  he  shall  be  deemed  guilty  of  per- 
jury." (Rev.  St.  c.  128,  s.  2.)  Without  this  general  statute, 
even  a  wilful  oath  to  a  false  bank  return  would  not  be  an 


THACHER'S    CRIMINAL   CASES.  547 

Commoo wealth  v,  Dunham  and  others. 

offence  at  common  law.  In  the  absence  of  all  provision  by 
statute,  shall  the  common  law  come  in  to  create  a  misdemeanor 
out  of  a  mere  neglect  to  examine  the  books  of  the  bank  ?  All 
the  misconduct  of  bank  directors,  not  coming  under  the  defi^ 
nition  of  perjury,  has  attached  to  it  a  specific  penalty  or  forfeit- 
ure. No  duty  is  enjoined,  and  no  act  prohibited  without  such 
specified  punishment. 

[This  position  was  illustrated  by  referring  to  every  duty  en- 
joined upon  directors  by  the  statute,  and  showing  that  either  a 
specific  penalty  was  attached  to  each,  or  a  general  penalty  of 
forfeiture  of  charter.] 

Whenever  the  act  intends  to  create  a  misdemeanor  or  a  crime, 
other  than  perjury,  it  expressly  says  so :  ''If  any  officer  of  a 
bank  shall  refuse  or  neglect  to  exhibit  to  a  committee  of  the 
legislature  any  books  or  property  of  the  bank,  or  shall  in  any 
way  obstruct  the  examination  thereof  by  such  committee,  he 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  punished 
by  a  fine  not  exceeding  ten  thousand  dollars,  or  imprisonment 
not  exceeding  three  years."  (Sec.  41.)  •  Here  a  mere  refusal  or 
neglect,  whether  wilful  or  not,  is  expressly  created  a  misde- 
meanor. Is  it  not  plain,  then,  that  if  the  legislature  had  intend- 
ed that  any  other  neglect,  such  as  neglecting  to  examine  the 
books,  should  be  punished  as  a  misdemeanor,  the  statute  would 
have  said  so  ?  The  defining  and  affixing  the  penalty  of  mis- 
demeanor in  one  case  of  neglect,  and  omitting  it  in  another,  in 
the  same  statute,  is  an  exclusion  of  a  conclusion  that  the  neg- 
lect in  the  latter  case  is  to  be  punished  as  a  misdemeanor.  On 
what  general  principle,  then,  can  the  court  go  out  of  the  statute 
for  a  punishment  of  an  act  or  an  omission  to  which  the  statute 
affixes  neither  penalty  nor  forfeiture,  and  which  is  not  a  con- 
tempt, that  is  a  wilful  disobedience  of  the  statute  ?  Take,  for 
instance,  embezzlement  of  the  funds  of  a  bank,  by  an  officer 
entrusted  with  them.  At  common  law  this  would  be  only  a 
breach  of  trust,  but  by  a  general  statute,  (Rev.  St.  c.  127,  s.  27,) 
it  is  provided,  that  if  any  officer  or  agent  of  a  bank  shall  em- 
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bezzle  or  fraudulently  convert  any  property,  &c.  of  the  bank, 
he  shall  be  deemed  to  have  committed  the  crime  of  larceny  in 
Buch  bank. 

The  conclusion  must  follow,  from  these  premises,  that  a  neg- 
lect to  examine  the  bank  books  before  certifying  to  a  return  is 
no  crime  by  the  statute.  But  if  it  were  a  crime,  by  the  statute, 
it  could  only  be  punished  according  to  the  statute  by  a  well-set- 
tled rule  of  the  common  law,  that  where  a  statute  creates  a 
crime,  which  was  not  previously  an  offence  at  common  law, 
we  cannot  go  out  of  the  statute  for  a  punishment.  *^  Where 
the  offence  was  punishable  before  the  statyte,  the  statute  pre- 
scribing a  particular  method  of  punishment  is  cumulative ;  but 
where  the  statute  makes  an  act  punishable  that  was  not  punish- 
able before,  it  is  necessary  that  such  particular  method,  by  the 
act  prescribed,  be  pursued."  King  v.  Robinson,  (2  Burr.  805.) 
This  covers  the  whole  of  the  case  at  bar,  and  excludes  the 
intervention  of  the  common  law.  Clearly,  then,  the  indict- 
ment sets  forth  and  describes  no  offence  that  is  such  by  any 
statute. 

Secondly.  The  indictment  describes  no  act  which  is  an  offence 
at  common  law.  A  mere  neglect  of  duty  is  not  an  offence 
per  se.  An  of&ce  cannot  be  forfeited  by  a  bare  non  user.  (I 
Hawk.  P.  C.  c.  66,  s.  1 .)  A  man  cannot  commit  forgery  by 
a  bare  non-feasance,  as  by  omitting  a  legacy  out  of  a  will. 
(1  Hawk.  P.  C.  c.  70,  s.  6.)  A  bank  return  must  be  made  by  a 
majority  of  the  directors.  If  four  out  of  seven  directors  should 
omit  to  use  their  office  as  bank  directors,  no  return  could  be 
made.  That  would  be  a  violation  of  the  statute ;  but  in  apply- 
ing the  penalty,  it  being  no  offence  at  common  law  not  to  sign 
a  bank  return,  the  particular  method  by  the  act  prescribed  must 
be  pursued,  and  for  such  neglect  the  statute  punishes  the  bank, 
not  the  directors,  by  section  66,  which  provides  that  every  bank 
neglecting  to  comply  with  the  statute  upon  the  requisition  of 
the  governor  as  to  time,  to  make  an  annual  return,  shall  forfeit 
to  the  use  of  the  commonwealth  one  hundred  dollars  for  each 
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and  every  day's  neglect.  The  corporation  might,  perhaps,  have 
its  action  on  the  case  against  the  directors  for  neglecting  to 
make  the  return,  but  the  only  penalty  the  act  imposes,  to  be 
enforced  by  a  public  prosecution,  or  action,  is  the  forfeiture  of 
one  hundred  dollars  for  each  day's  neglect,  and  this  amply  pro- 
vides for  the  enforcement  of  the  requisition,  which  is  all  that 
public  policy  in  this  case  requires.  So  if  three  out  of  seven 
directors  should  comply  with  the  statute,  and  should  carefully 
examine  the  books  and  certify  to  a  return,  still  it  would  be  no 
return,  and  the  bank  would  forfeit  the  penalty.  The  statute 
is  not  cumulative,  because  to  neglect  to  make  a  bank  return 
was  not,  before  the  statute,  an  offence  at  common  law,  and 
therefore  the  only  penalty  or  forfeiture  that  can  be  enforced 
is  that  expressly  prescribed  in  the  statute,  namely,  a  forfeiture 
of  one  hundred  dollars  for  every  day's  neglect  to  make  a 
return. 

Thirdly.  The  indictment  charges  as  an  official  misdemeanor^ 
what  is  not  a  misdemeanor,  either  officially  or  otherwise.  In 
general,  a  misdemeanor  is  an  act  committed  or  omitted  in  vio- 
lation of  a  public  law,  either  forbidding  or  commanding  it.  (4  Bl. 
Com.  5.) 

1.  The  matter  charged  in  this  indictment  is  not  forbidden 
or  enjoined  by  the  bank  act.  It  is  undoubtedly  sound  doc- 
trine, that  whenever  a  statute  prohibits  a  matter  of  public 
grievance  to  the  liberty  and  security  of  the  people,  or  com- 
mands a  matter  of  public  convenience,  an  offender  is  punisha- 
ble, by  way  of  indictment,  for  contempt  of  its  enactments.  State 
V.  Fletcher,  (5  N.  H.  Rep.  257.)  But  this  only  applies  to  positive 
enactments,  where  no  penalty  or  forfeiture  is  affixed  by  the 
statute.  If  there  be  a  prohibitory  clause,  the  indictment  will 
lie  on  the  prohibitory  clause,  as  in  the  case  of  exercising  the 
business  of  a  taverner  without  license.  In  the  case  at  bar,  there 
is  no  prohibitory  clause.  f 

2.  Neither  is  the  matter  charged  a  misdemeanor  at  common 
law^  because  it  is  no  violation  or  neglect  of  a  public  law.    The 
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bank  act  is  a  private  and  not  a  public  law.  It  is,  in  effect,  a 
part  of  the  bank  charters,  which  are  private  acts  of  incorpora- 
tion, for  private  uses.  They  are  merely  lay  corporations,  not 
municipal  corporations.  The  doctrine  held  by  the  courts  of 
this  commonwealth,  is  that  bank  charters  are  contracts  and 
vested  rights,  and  that  no  general  law,  without  express  reserva- 
tion, or  the  consent  of  the  corporation,  can  be  made  to  vary  the 
terms  of  that  contract,  without  express  forfeiture.  A  public 
law  must  apply  to  the  whole  community.  In  J  2  Pick.  334, 
the  court  decided  that  the  law  Concerning  pilots  was  a  public 
law,  because  there  were  no  exceptions  to  its  application.  If  it 
had  applied  to  a  particular  class  of  pilots  and  not  to  others,  it 
could  not  be  a  public  law,  but  a  special  law. 

The  bank  law,  by  the  constructions  of  the  courts  of  this  state, 
is  in  fact  but  a  part  of  the  bank  charters,  which  are  private  and 
special  acts.  No  bank,  created  since  1835,  it  is  held,  comes 
under  that  law.  In  point  of  fact,  on  the  construction  given  to 
bank  charters  by  our  courts,  this  bank  law  applies  to  but  twenty- 
five  out  of  one  hundred  and  thirty  banks  in  the  commonwealth* 
The  legislature  has  recently  consumed  weeks  in  an  ineffectual 
attempt  to  bring  the  exempted  banks  under  the  provisions  of 
the  bank  act.  How,  then,  can  this  be  a  public  law  which  the 
legislature  cannot  make  general  without  the  consent  of  private 
corporations  ;  a  law  which  not  only  applies  merely  to  a  particu- 
lar class  in  the  community,  but  to  only  a  small  portion  of  that' 
particular  class.  Hence  the  bank-act  is  in  the  nature  of  a 
private  and  not  a  public  law,  and  an  offence  against  it  is  not 
an  offence  against  public  justice.  ^^  Public  wrongs  or  misde- 
meanors are  a  breach  and  violation  of  the  public  rights  and 
duties,  due  to  the  whole  community,  considered  as  a  commu- 
nity in  its  social,  aggregate  capacity.  —  Private  wrongs  or 
civil  injuries  are  an  infringement  or  privation  of  the  civil  rights 
which  belong  to  individuals,  considered  merely  as  individu- 
als." (4  Bl.  Com.  5.)  No  injuries  of  a  private  nature  are  indict- 
able, unless  they  in  some  way  concern  the  king.   (1  Russ.  on 
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Crimes,  61.)  Now  the  only  public  injury,  connected  with  a 
bank  return,  is,  that  it  be  a  false  return.  It  is  the  making  a 
false  return,  not  the  manner  of  arriving  at  it,  which  constitutes 
the  injury  and  the  offence.  No  matter  how  the  return  is  got  at, 
whether  with  or  without  examining  the  books,  if  it  be  true,  there 
is  no  injury,  consequently  no  offence.  If  it  be  false,  no  matter 
how  carefully  the  books  have  been  examined,  the  injury  is  done 
to  the  public,  and  if  it  be  wilfully  done,  then  it  constitutes  per- 
jury. For  all  other  omissions  or  acts,  under  the  statute,  there 
is  provided  pecuniary  forfeiture,  or  special  damage  in  a  civil 
suit.  On  what  doctrine  of  common  or  uncommon  law  are  men 
to  be  indicted  for  the  mental  process  by  which  they  arrive  at 
certain  mathematical  results  ? 

The  utter  absurdity  of  this  indictment  is  shown  by  a  single 
consideration,  namely,  that  the  only  injury  to  be  complained  of 
18  a  false  return,  and  yet  the  directors  of  the  Lafayette  Bank 
are  indicted  for  not  conforming  the  return  to  the  condition  of 
the  books,  when,  had  they  done  so,  the  books  being  false,  they 
must  have  made  a  false  return.  So  that,  in  point  of  fact,  they 
are  indicted  for  a  misdemeanor  in  not  having  committed  per- 
jury. Had  they  examined  the  books  and  made  this  false  return, 
it  would  have  been  wilful  perjury ;  not  having  examined  the 
books,  they  have  sworn  to  a  false  return,  without  knowing 
whether  it  was  true  or  false ;  and  yet  they  are  indicted,  not  for 
the  false  return,  but  for  not  having  conformed  it  to  false  books. 
Had  the  learned  attorney  reflected  on  this  plain  distinction, 
with  his  usual  sound  and  discriminating  sagacity,  I  am  per- 
suaded he  never  would  have  drawn  that  indictment.  It  would 
have  been  an  indictment  for  perjury,  or  nothing.  It  is  true 
that  ignorance  of  the  law  excuses  no  man,  but  ignorance  of 
banking  is  not  a  crime  at  common  law  or  by  statute.  The  de- 
fendants are  not  indicted  for  ignorance  of  the  law,  for  they 
complied  with  the  terms  of  the  statute,  but  for  ignorance  of 
their  business,  and  of  the  false  items  to  which  they  certified. 
This  may  have  been  negligence,  error,  or  indiscretion,  but  is  not 
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a  misdemeanor.  The  distinction  is  manifest  between  error  and 
crime.  Thus,  '^  where  a  justice  has  committed  an  involuntary 
error,  without  any  corrupt  motive  or  intention,  it  has  been 
questioned  whether  it  is  an  indictable  offence  on  the  ground 
that  the  act  in  that  case  is  either  null  and  void  or  the  jus* 
tice  is  answerable  in  damages  for  all  its  consequences."  (1 
Russ.  on  Crimes,  214.)  If  neglecting  to  examine  bank  books 
be  a  misdemeanor  as  of  a  public  officer,  would  not  the  same 
rule  make  it  a  misdemeanor  in  every  judge  in  the  land  who 
should  be  proved  to  have  given  false  judgment  in  a  matter  of 
law  without  examining  the  legal  authorities  ?  Where  are  these 
sort  of  indictments  to  stop,  if,  in  the  absence  of  statute  law,  or 
even  settled  practice  in  the  courts,  the  common  law  is  to  be 
stretched  so  as  to  cover  every  supposed  matter  of  delinquency 
which  the  popular  excitement  of  the  hour,  the  over-eagerness  of 
a  grand  jury  to  make  an  example  of  somebody,  or  the  dis* 
position  of  the  court  to  amplify  its  jurisdiction,  may  seize  upoa 
as  deserving  punishment,  though  the  law  has  neither  created 
the  crime  nor  provided  the  punishment? 

A  general  principle  is  involved,  in  this  case,  of  vastly  more 
importance  to  public  liberty  and  private  security,  than  the  pun- 
ishment of  a  few  bank  directors.  Shall  a  citizen  be  tried  an  a 
charge,  which  no  lata  in  the  land  has  previotuly  made  an  offence  1 
This  great  question  of  right  is  so  nearly  involved  in  the  issue  now 
before  the  court,  that  the  question,  whether  the  defendants  have 
or  have  not  done  wrong,  is  wholly  absorbed  in  the  higher  ques- 
tion,  whether  acts,  not  declared  crimes,  may  be  transformed 
into  crimes,  without  legislation,  by  the  intervention  of  a  grand 
jury,  the  opinion  of  the  prosecuting  officer,  and  the  will  of  the 
court.  There  can  be  but  two  sources  of  laws  to  prescribe  what 
are  crimes;  the  constitution  or  legislative  enactments.  The 
comnK>n  law  of  England  has  no  force  here,  only  by  virtue  of 
the  sixth  section  of  the  constitution :  "  All  laws  heretofore 
adopted,  used  and  approved,  and  ustiatty  practised  an  in  the 
courts,  shall  still  remain  and  be  in  full  force.''    If  our  juiiges 
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mean  to  respect  the  constitution  they  are  sworn  to  obey,  it  is 
manifest  that  in  the  absence  of  legislation,  no  act  or  neglect  can 
be  treated  by  the  tribunals  of  justice  as  a  crime,  unless  it  is 
shown  to  have  been  made  a  crime  by  some  law,  which,  before 
the  adoption  of  the  constitution  of  this  state,  was  '^  adopted, 
used  and  approved,  and  usually  practised  on  in  the  courts/' 
The  disregard  or  evasion  of  this  plain  provision  of  the  constitu- 
tion will  destroy  the  confidence  of  the  people  in  the  judiciary, 
without  which  judges  or  courts  cannot  exist  in  this  country. 

Hence,  a  conclusive  answer  to  this  whole  indictment  is^ 
'^  show  us,  in  the  absence  of  all  legislative  acts,  any  practice  in 
.the  courts  of  this  commonwealth,  previous  to  the  adoption  of  the 
constitution,  which  punished,  as  a  misdemeanor,  neglecting  to 
examine  bank  books,  before  certifying  to  a  return  made  under 
oath  ?  '^  If  no  such  practice  before  the  constitution  is  shown, 
then  any  act  of  a  court,  even  in  trying  the  matter  falsely  set 
forth  as  a  crime,  is  an  act  in  direct  derogation  of  the  constitu- 
tion and  laws  of  the  land.  Instead  of  having  a  settled  criminal 
code,  without  which  there  can  be  no  liberty,  it  would  be  the 
judgey  and  not  the  laWj  who  would  try  and  punish  whatever  he 
and  the  prosecuting  officer  choose  to  hold  deserving  punish- 
ment. Can  any  conclusion  be  plainer,  than  that  which  follows 
from  these  positions,  in  the  present  case  ?  The  matter  which 
is  set  up  in  the  indictment,  could  in  no  form  have  been  an 
offence,  previously  to  1828,  for  bank  returns  had  no  existence  till 
that  year,  when  bank  directors  were  first  required  to  make  re- 
turns, though  banks  had  existed  in  this  state  for  more  than  forty 
years  before.  Would  it  not,  then,  be  the  most  absurd  fiction  of 
law  ever  devised,  to  assume,  in  the  absence  of  legislative  enact- 
ment, that,  by  the  practice  of  our  courts,  under  the  common 
law,  previously  to  1780,  not  examining  bank  books  to  make  are- 
turn  was  usually  practised  on  as  an  indictable  offence,  when 
the  whole  subject-matter  of  the  alleged  offence  had  no  existence 
until  1828  ? 

These  grounds  are  sufficient  to  show  that  this  indictment 
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must  be  quashed.  It  iis  in  the  discretion  of  the  court  to  say 
whether  it  shall  be  done  in  this  stage  of  the  proceeding,  or  the 
parties  and  the  commonwealth  be  put  to  a  useless  trial  on  a  mat- 
ter which  is  no  crime,  and  cannot  become  such  until  the  legis- 
lature so  enact. 

But  the  indictment  is  fatally  defective  on  another  ground* 
It  avers  that  the  defendants,  as  bank  directors,  are  public  offir 
cersy  and  as  such  committed  the  alleged  crime.  This,  we  deny, 
has  any  foundation  in  law.  Bank  directors  are  mere  officers  of 
private  corporations.  They  receive  no  commissions,  take  no 
oath  of  office,  give  no  bonds,  hold  no  trust  derived  from  the 
constituted  authorities.  They  are  not  public  officers  at  common 
law,  and,  besides,  it  is  denied  that  the  rules  of  law  applicable 
to  public  officers  in  Great  Britain,  ever  were  adopted  or  piao* 
tised  on  in  this  commonwealth.  They  are  no  part  of  our  com* 
mon  law,  and  are  directly  adverse  to  the  spirit  and  genius  of  our 
popular  institutions.  The  nature  of  our  government  forbids  the 
existence  of  any  public  office  not  created  by  the  constitution  or 
legislative  enactment.  The  common  law  recognizes  no  public 
officers  of  private  corporations,  for  private  corporations  were 
unknown  to  the  common  law.  The  absurdity  cannot  be  enter- 
tained that  there  shall  be  public  officers  of  private  corpora* 
tions,  like  banks,  which  are  mere  favored  copartnerships  for  the 
pecuniary  benefit  of  the  sharelu>Iders,  who  appoint  agents  and. 
managers  of  the  business  for  their  own  profit. 

The  broadest  doctrine  of  the  common  law  is,  that  '^  a  person 
holding  a  public  office,  under  the  king's  letters  patent,  or  de- 
rivatively from  such  authority,  is  amenable  to  the  law  for  every 
part  of  his  conduct,  and  obnoxious  to  punishment  for  not  faith- 
fully discharging  it."  (I  Salk.  330,  note  a,  cited  in  6  East,  130.) 
So,  "  if  a  man  be  made  an  officer  by  act  of  parliament,  and  mis- 
behave himself  in  his  office,  he  is  indictable.  Any  public  officer 
is  indictable  for  misbehavior  in  his  office."  (5  Mod.  R.  96; 
6  Mod.  R.  96.)  All  the  cases  under  this  rule,  are  of  offices 
derived  from  the  sources  of  power,  the  king  and  parliament^  and 


TEACHER'S  CRIMINAL  CASES.  S55 


Commonwealth  v.  Dunham  and  others. 


created  as  public  offices.  No  public  office  can  exist  in  this 
state,  that  is  not  created  by  the  constitution  and  the  laws. 
There  are  no  resulting,  inherited  or  constructive  offices  known 
to  our  system  of  government.  The  fifth  article  of  the  constitu- 
tion of  Massachusetts,  defines  public  officers :  '<  All  power  re- 
siding in  the  people,  and  being  derived  from  them,  the  several 
magistrates  or  officers  of  government  vested  with  authority, 
whether  legislative,  executive  or  judicial,  are  their  substitutes 
and  agents,  and  at  all  times  accountable  to  them.  Article 
8th  declares,  '<  the  people  have  a  right  to  cause  their  public 
officers  to  return  to  private  life,  and  to  fill  up  vacant  places,  by 
certain  and  regular  elections  and  appointments."  How  then 
can  there  be  any  public  officer,  under  the  constitution,  without 
election  by  the  people,  or  appointment  by  the  constituted 
authorities ;  and  from  what  source,  but  the  constitution,  can  the 
power  to  create  offices  be  derived  ?  In  Great  Britain,  offices 
exist  as  independent,  inherent,  and  vested  rights  and  privileges. 
The  common  law,  relative  to  public  offices,  is  founded  on  a  sys- 
tem totally  adverse  to  the  fundamental  basis  of  our  government, 
that  all  power  resides  in  the  people,  and  is  derived  from  them. 
As  well  might  the  common  law,  touching  the  king's  prerogatives, 
be  claimed  to  be  in  force  in  this  commonwealth,  as  the  com- 
mon law  relating  to  public  officers^  Consequently,  there  can 
be  no  such  office,  as  a  constructive  public  office,  known  to  our 
constitution  and  laws. 

Again,  the  second  article  of  the  sixth  chapter  of  the  constitu- 
tion, on  the  incompatibility  of  offices,  declares  that  '^  never 
more  than  any  two  offices,  which  are  to  be  held  by  appoint 
ment  of  the  governor,  or  the  governor  and  council,  or  the  senate 
or  house  of  representatives,  or  by  the  election  of  the  people  of 
the  state  at  large,  or  of  the  people  of  any  county,  military  offi- 
ces, and  the  offices  of  justice  of  the  peace  excepted,  shall  be 
held  by  one  person."  This  general  provision  includes  all  pub- 
lic offices  created  under  the  constitution.  Municipal  officers 
of  towns  existed  before  the  constitution ;  and  these  municipal 
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rights  are  expressly  recognized  by  the  constitution,  and  also  by 
the  15th  chap.  s.  33,  which  establishes  what  shall  be  held  to  be 
public  offices  of  such  municipal  corporations. 

It  must  follow,  then,  that  if  bank  directors  are  public  officers, 
no  person  can,  under  the  constitution,  hold  two  other  public 
offices,  and  be  a  bank,  director.  And  yet,  there  are  several 
members  of  the  legislature  who  are  county  and  city  officers,  and 
also  bank  directors,  making  three  offices,  if  the  latter  be  a  pub- 
lic office.  One  gentleman,  a  member  of  the  senate,  is  a  sena- 
tor, which  is  one  office,  district  attorney,  which  is  another  office, 
and  a  bank  director.  If  this  indictment  is  sustained,  on  the 
ground  that  bank  directors  are  public  officers,  a  writ  of  quo 
warranto  must  lie,  to  remove  these  gentlemen  from  one  or  the 
other  of  the  three  offices  ;  for  the  constitution  declares  that  no 
person  shall  hold  more  than  two.  If  bank  directors  are  public 
officers,  because  they  are  selected  by  stockholders  in,  or  mem- 
bers of  private,  lay  corporations,  created  by  the  legislature,  then 
all  officers  of  corporations  are  public  officers.  The  general  law, 
as  to  corporations,  chap.  44,  gives  power  to  corporations  to 
elect  all  necessary  officers.  It  can  never  be  sound  policy  to 
multiply  constructive  crimes,  in  the  manner  it  is  now  attempted 
to  do,  by  the  doctrine  contended  for,  on  the  part  of  the  prose- 
cuting officer.  Directors  of  railroads,  of  savings  banks,  of  in- 
surance companies,  and  of  manufacturing  corporations,  are  re- 
quired to  make  returns  and  certificates  under  oath.  Are  these 
all  public  officers,  and  liable  to  indictment  for  official  misde- 
meanor, in  ignorantly  certifying  to  a  false  return,  without  an  in- 
dividual examination  of  the  books  of  the  corporation,  by  each 
director  ? 

Directors  of  manufacturing  corporations  are  required  to  pub- 
lish, annually,  the  amount  of  assessments  and  debts.  Is  the 
neglect  to  do  so  an  official  misdemeanor  ?  If  it  be  so,  the  di- 
rectors of  nearly  every  manufacturing  corporation  in  the  state 
are  annually  liable  to  indictment,  for  they  do  not  publish  these 
statements  at  all.     The  law  provides  the  penalty  of  neglect. 
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which  is  the  private  liability  of  each  stockholder ;  •  and  pre- 
cisely in  like  form,  the  law  provides  the  penalty  of  neglect  in 
bank  directors^  namely,  the  liability  of  stockholders,  and  the 
forfeitareof  one  hundred  dollars,  for  every  day's  neglect,  by  the 
bank.  Even  a  public  employment  is  not  a  public  office ;  but 
directors  of  banks  are  not  engaged  in  a  public  employment,  but 
in  the  management  of  the  funds  of  private  corporations,  for  pri- 
vate emolument.  In  2  Bailey's  S.  C.  Rep.  520,  it  is  decided 
that  the  legislature  alone,  can  create  a  public  office ;  nor  will 
sthe  recognition  by  the  legislature  of  an  employment,  established 
by  the  executive,  constitute  such  employment  a  public  office ; 
and  it  was  held,  that  the  place  of  captain  of  a  magazine  guard, 
appointed  by  state  commissioners,  on  public  buildings,  is  not 
an  officer.  To  the  same  point  is  3  Green.  Rep.  481.  The 
only  doctrine  laid  down  in  any  of  the  books  which  embraces 
the  case  at  bar,  is  the  sort  of  dictum  interpolated  in  the  law 
dictionaries,  that  '<  every  man  is  a  public  officer  who  hath  any 
duty  concerning  the  public."  The  authority  uniformly  cited 
for  this,  is  the  case  of  King  v.  Bumell^  (Carthew's  Rep.  489, 
cited  in  5  Mod.  431.)  There  is  no  such  decision  in  that  case. 
The  point  in  that  case  was,  whether  Dr.  Burnell,  who  was  a 
papist,  could  exercise  the  office  of  censor  of  the  Medical  Col- 
lege. The  court  made  no  decision  in  the  matter,  and  it  was 
adjourned  on  hearing  the  argument  of  counsel,  and  there  the 
case  ended.  The  dictum  which  is  incorporated  into  the  law 
dictionaries,  is  only  a  remark  made  by  one  of  the  counsel. 

Another  principle  of  the  common  law  may  be  attempted  to  be 
pressed  into  the  case,  and  that  is,  that  whatever  relates  to  the 
king's  revenue  is  in  the  nature  of  a  public  office.  But  bank  re- 
turns do  not  relate  to  the  public  revenue.  The  tax  on  banks  is 
assessed  on  the  capital  stock,  which  does  not  depend  on  false 
or  true  returns,  annually  required  of  the  banks.  Neither  does 
it  relate  to  the  public  currency.  Bank-bills  are  not  legal  cur- 
rency ;  they  are  not  a  legal- tender,  and  are  not  money,  but 
simply  the  notes  of  private  corporations,  which  banking  corpo- 
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rations  are  empowered  to  issue  under  prescribed  restrictions* 
Again,  if  bank  officers  are  public  officers,  it  must  follow  thai 
state  banks  are  unconstitutional ;  for  if  the  state  imparts  a  por« 
tion  of  its  sovereignty  to  banks,  and  constitutes  directors  public 
officers  and  agents  of  the  state,  then  the  bills  they  issue  are 
bills  of  credit  within  the  meaning  of  the  constitution.  No  state 
can  emit  bills  of  credit,  and  what  it  cannot  do  of  itself,  it  caa<* 
not  do  by  agents  and  public  officers. 

This  point  is  distinctly  decided  in  the  great  case  of  Briicae 
V.  Bank  of  Kentucky,  (11  Pet.  266,)  determined  at  Washings 
ton,  in  1837,  involving  the  question,  whether  a  bank  incorpo- 
rated by  a  state,  with  authority  to  issue  its  notes,  is  a  violatioa 
of  the  prohibition  to  the  states,  against  emitting  bills  of  credit. 
The  Commonwealth  Bank  of  Kentucky,  was  incorporated  in 
1320,  as  a  state  bank;  the  directors  were  appointed  by  the 
legislature,  the  bank  was  exclusively  the  property  of  the  com- 
monwealth—  the  state  being  the  only  stockholder  —  the  capi- 
tal stock  of  two  millions  was  to  be  paid  in  from  proceeds  for 
vacant  state  lands  ;  bills  of  the  bank  were  issued  in  the  ordi- 
nary form,  but  the  directors  were  in  no  way  liable  ;  the  notes 
of  the  bank  were  to  be  received  on  all  executions,  or  if  refused, 
the  judgment  to  be  delayed  for  two  years.  Briscoe  and  others 
refused  to  pay  a  note  discounted  by  this  bank,  on  the  ground 
that  it  was  given  for  the  notes  of  the  bank,  which  were  bills  of 
credit,  issued  by  the  state,  and  therefore,  the  act  establishing  the 
bank  was  unconstitutional.  In  the  argument  for  the  defence, 
it  was  urged  that  this  was  a  state  bank,  that  its  officers  were 
state  officers,  meaning  public  officers,  and  that  notes  put  in  cir- 
culation by  state  officers,  were,  in  fact,  issued  by  the  state,  the 
promise  being  of  the  state  to  pay,  by  its  agents,  for  which  pur- 
pose the  directors  were  special  officers,  (pp.  281,  308.)  The 
supreme  court  decided  that  the  act  was  constitutional,  except 
making  the  bills  a  tender  on  execution,  and  the  notes  <^  the 
bank  were  not  bills  of  credit.  To  constitute  a  bill  of  credit 
within  the  constitution,  it  must  be  issued  by  a  state,  on  the 
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faith  of  the  state,  and  be  designed  to  circulate  as  money.  It 
must  be  a  paper  which  circulates  on  the  credit  of  the  state,  and 
is  so  received  in  the  ordinary  business  of  life.  This  decision 
settles  the  question  as  to  the  constitutionality  of  all  state  banks, 
and  expressly  on  the  ground  that  they  are  private  and  not  pub* 
lie  corporations  or  agencies,  and  that  their  bills  are  nothing 
more  than  the  notes  of  individuals,  and  do  not  constitute  the 
currency.  The  court  say,  that  by  the  constitution,  the  currency, 
so  far  as  it  is  composed  of  gold  and  silver,  is  placed  under  the 
exclusive  control  of  congress ;  and  if  the  paper  medium  (as  con* 
tended)  was  intended  to  be  made  subject  to  the  same  power,  it 
must  follow,  as  a  necessary  consequence,  that  all  banks  incorpo* 
rated  by  a  state  are  unconstitutional.  This  doctrine  is  start* 
ling,  as  it  strikes  a  fatal  blow  against  the  state  banks,  (p.  317.) 
The  court  then  go  on  to  show  that  the  inhibition  in  the  consti* 
tutioD,  does  not  apply  to  acts  of  incorporation  by  states,  and 
that  bills  of  credit  do  not  include  ordinary  bank  notes. 

Now,  if  the  ground  contended  for  by  the  prosecuting  officer, 
in  this  indictment,  be  correct,  namely,  that  bank  directors  are 
public  officers,  and  banks  public  and  not  private  corporations, 
it  follows,  that  the  bills  issued  by  them,  are  bills  of  credit,  and 
consequently,  every  bank  charter  is  unconstitutional.  But  the 
decision  above  cited,  expressly  negatives  this  position,  and  in  a 
case,  too,  where  the  bank  was  owned  by  the  state,  and  its  offi- 
cers directly  chosen  by  the  legislature.  The  court  say,  '<  as  a 
member  of  a  corporation,  a  government  never  exercises  its 
sovereignty.  It  acts  merely  as  a  corporator."  There  is  still 
less  of  official  character  or  sovereignty  imparted  to  a  bank, 
where  the  state  is  not  a  joint  corporator,  and  holds  no  interest* 
In  3  Pet.  318,  the  court  say,  ^^if  a  state  imparted  any  of  its 
sovereign  attributes  to  a  bank,  it  would  hardly  be  possible  to 
distinguish  the  paper  of  such  a  bank  from  bills  of  credit."  On 
these  grounds,  the  court,  in  the  case  of  Briscoe  v.  Bank  of 
Kentucky,  decide  that  the  bank  is  not  the  state  nor  the  agent  of 
the  state,  but  is  precisely  the  same,  as  if  the  stock  were  owned 
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by  private  individuals,  and  hence  its  notes  are  not  bills  of  credit, 
(p.  325.)  Judge  Story,  who  alone  dissented,  and  contended  that 
congress  had  power  over  a  paper  currency,  was  nevertheless, 
obliged  to  take  the  ground,  that  state  banks  were  private  corpo- 
rations, to  avoid  declaring  their  existence  unconstitutional. 
He  says,  '^the  states  may  create  banks,  as  well  as  other 
corporations,  upon  private  capital,  and  may  rightfully  authorize 
them  to  issue  bank  bills  or  notes  as  currency ;  subject  always  to 
the  control  of  congress,  whose  powers  extend  to  the  entire  regu- 
lation of  the  currency  of  the  country."  (p.  349.)  He  further 
says,  that  private  persons,  private  partnerships,  or  private  com- 
panies, are  not  prohibited  by  the  constitution  from  issuing  bills 
of  credit. 

It  follows  then,  that  if  our  state  banks  are  public  corporations, 
and  our  bank  directors  public  officers,  the  bills  they  issue  are 
bills  of  credit,  and  our  banks  are  all  unconstitutional.  To  this 
dilemma  must  the  government  be  driven,  if  it  insists  upon  pro- 
secuting bank  directors  for  official  misdemeanor,  as  public  offi- 
cers ;  and  should  the  question  at  bar  be  carried  to  the  supreme 
court  of  this  state,  that  court  will  have  no  alternative  but  either 
to  quash  this  indictment,  or  by  sustaining  it,  declare  that  bank 
charters  are  violations  of  the  constitution,  and  bank  notes,  bills 
of  credit,  issued  by  public  officers. 

I  will  consider  but  one  remaining  point ;  the  policy  of  the 
law.  The  court  has  said,  in  another  trial,  (Commonwealth  v. 
Dunham,  ante,  p.  519,)  that  a  false  return  of  a  bank  cannot  but 
be  an  injury  to  the  public.  Granted  ;  but  will  the  court,  in 
the  absence  of  law,  assume  to  punish  a  supposed  offence,  on 
general  grounds  of  public  policy,  because  it  is  an  injury  to  the 
public  ?  This  would  be  to  give  to  the  judiciary  power,  concur- 
rent jurisdiction  with  the  legislative  power.  The  courts  are  to 
interpret,  and  apply  known  existing  laws,  not  to  create  them. 
If  new  offences,  or  acts  injurious  to  society  spring  up,  against 
which  no  law  is  provided,  is  this  court  or  the  legislature  to  make 
such  injuries  crimes,  and  declare  their  punishment  ?     No  matter 
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how  odious  or  injurious  an  act  may  be,  the  judiciary  has  no  con- 
cern with  the  question  of  policy  or  expediency,  as  to  its  punish- 
ment. Is  it  made  a  crime,  by  clear,  distinct,  well*'settled  law  ? 
Beyond  this,  no  judge  can  go,  without  a  manifest  violation  of 
his  oath  to  obey  the  constitution  and  the  laws.  Liberty  will  be  of 
little  worth,  when  it  depends  upon  the  frailties,  the  impulses,  or 
the  passions  of  judges,  to  raise  into  the  dignity  of  a  crime  any 
act  they  may  suppose  injurious  to  the  public.  Wherever  this 
has  been  attempted,  and  in  whatever  form,  it  is  nothing  less 
than  judicial  tyranny,  and  should  be  resisted  by  a  free  people 
as  would  be  any  other  despotism.  Even  the  courts  of  this  com- 
monwedth,  as  far  as  they  have  gone  in  creating  constructive 
crimes,  under  the  broad  covering  of  the  common  law,  have  not 
assumed  to  make  public  policy  a  ground  for  declaring  injurious 
acts  to  be  crimes.  Even  Judge  Parsons,  in  1809,  declined 
making  cheating  by  false  pretences,  a  common  law  offence,  be* 
cause  the  comibon  law  only  applied  to  cheats  by  false  tokens, 
weights  and  measures.  Since  then,  in  1815,  the  legislature 
made  cheating  under  any  false  pretence,  a  crime. 

So  in  the  matter  at  issue,  if  the  legislature  deem  the  neglect 
of  bank  directors  to  examine  the  books  a  public  injury,  it  rests 
with  them  to  declare  the  crime,  and  prescribe  the  punishment, 
and  not  with  the  courts.  Surely  the  constitution  meant  some- 
thing, when  it  said  that  the  judiciary  power  should  never  inter- 
fere with  the  legislative.  The  question  of  policy  then,  rests  ex- 
clusively with  the  legislature.  If  they  do  not  prescribe  punish- 
ment for  a  supposed  injurious  act,  it  must  be  because  the  only 
law-making  power  does  not  regard  the  act  such  as  sound  policy 
requires  should  be  made  a  crime.  '*  It  is  not  the  policy  of  gov- 
ernment to  punish,  criminally,  every  wrong  which  is  com- 
mitted."    (4  Pick.  178.) 

In  conclusion,  then,  will  the  court  assume  to  create  an 
offence,  where  none  exists  at  common  law,  as  practised  in  this 
state,  or  by  statute  ?  If  it  will  not,  then  it  cannot  put  the  de- 
fendants on  trial,  and  must  quash  this  indictment.     The  court 
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cannot  rightfully  be  governed  by  a  supposed  necessity  of  pun* 
ishing  unfaithful  bank  directors,  no  matter  how  the  public  may 
have  suffered  from  bank  failures.  The  whole  question  of  the 
relative  power  of  the  courts  and  the  legislature,  in  judging  of 
the  policy  of  creating  and  punishing  offences,  is  so  clearly  ex- 
pressed in  a  note  in  Christian's  Blackstone,  that  I  beg  the  atten- 
tion of  the  court  to  it,  as  a  full  answer  to  any  suggestion  of 
public  injury  that  may  have  been  done  by  the  official  misman- 
agement of  bank  officers. 

"  The  distinction  between  public  crimes  and  private  injuries, 
seems  entirely  to  be  created  by  positive  laws.  In  positive  laws, 
those  acts  are  denominated  injuries,  for  which  the  legislature  has 
only  provided  retribution,  or  a  compensation  in  damages ;  but 
when  from  experience  it  is  discovered  that  this  is  not  sufficient 
to  restrain,  within  moderate  bounds,  certain  classes  of  injuries, 
it  then  becomes  necessary  for  the  legislative  power  to  roue 
them  into  crimes,  and  to  endeavor  to  repress  them  by  the  ter- 
ror of  punishment,  or  the  sword  of  the  public  magistrate." 
(4  Com.  5.) 

Parker,  for  the  commonwealth. 

There  are  two  questions  before  the  court,  to  be  decided  be- 
fore the  cases  go  to  a  jury,  namely  : 

1.  Ought  these  indictments  to  be  quashed,  because  no  crime 
is  therein  set  forth  ? 

2.  Ought  the  indictments  to  be  quashed,  because  the  defend- 
ants are  indicted  jointly,  not  severally  ? 

The  defendants  have  raised  these  preliminary  inquiries.  On 
these  questions,  I  shall  speak  in  their  order,  and  maintain  that 
the  indictments  ought  not  to  be  quashed,  first,  because  an 
offence  well  known  to  the  laws  of  the  land  is  therein  set  forth  ; 
secondly,  because  that  offence  is  joint  and  several,  and  may  be 
indicted  either  as  joint  or  several. 

1.  The  offence  is  technically  called  an  official  misdemeanor 
and  criminal  neglect  of  duty.    It  may  be  admitted  that  no  pan- 


TEACHER'S    CRIMINAL    CASES.  563 

Commonwealth  v*  Punham  and  others. 


ishment  is  expressly  prescribed  for  such  an  offence  in  any  stat- 
ute, nor  was  it  defined  or  declared  to  be  any  offence  by  an  ex- 
press statute  of  this  commonwealth,  made  before  these  indict- 
ments were  found.  It  nevertheless  is  well  supported  in  law ; 
and  when  our  common  law  is  fully  codified,  if  ever  that  time 
arrives,  it  will  find  its  place  in  the  criminal  code  by  express  legis- 
lation. 

Every  one,  doubtless,  is  aware  that  a  large  portion  of  our  law, 
of  that  which  is  in  daily  use,  is  not  yet  written  law  ;  indeed,  it 
may  be  asserted  that  much  more  than  half  the  law  which  regu- 
lates civil  actions  and  criminal  proceedings,  still  has  its  founda- 
tion in  that  much  derided,  but  absolutely  necessary,  unwritten, 
common  law,  which  was  brought  by  our  forefathers  from 
England.  Not  a  promissory  note,  nor  a  shop-book-debt,  nor  a 
mechanic's  account  and  charge  for  his  labor  or  hire,  nor  a 
wood^wyer'8  claim  for  sawing  our  wood,  can  be  collected 
without  resorting  to  the  common  law  ;  no  damages  for  a  tres- 
pass on  a  man's  person,  his  property,  or  reputation  can  be  re- 
covered without  recourse  to  the  common  law.  No  crime,  not 
murder,  felony,  or  indeed  any  misdemeanor,  can  be  punished 
without  the  aid  of  the  common  law.  If  we  had  nothing  to  rely 
upon  but  the  statute  law,  as  it  now  stands,  the  courts  would 
soon  come  to  a  stop.  There  would  soon  be  an  end  of  all  civil 
remedies,  and  all  criminal  trials.  Thus  necessary  is  yet  our  de- 
pendence on  the  common  law,  and  by  some  who  claim  to  be 
best  acquainted  with  it,  it  is  believed  to  be  better  than  any  stat- 
ute law  which  our  legislators  can  make.  It  is  a  party  catch- 
word to  call  it  judge-made  law ;  but  whether  judges  made  it  or 
not,  the  legislature,  in  fact,  oblige  us  to  use  it,  because  they  pro- 
vide in  a  very  large  class  of  cases  no  other.  It  is  said  to  be  the 
wisdom  of  ages,  the  result  of  the  experience  of  several  centuries, 
and  has  had  the  best  labors  of  the  best  intellects  to  perfect  it 
It  was  brought  here  from  the  mother  country,  and  used  in  the 
colony  and  province,  so  far  as  was  suited  to  their  condition, 
before  the  declaration  of  independence.    When  the  constitution 
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was  adopted,  it  was  retained  by  these  remarkable  words  in  that 
admirable  instrument,  c.  6,  s.  6,  quoted  by  the  learned  counsel^ 
Mr.  Hallett,  in  his  argument :  '^  AH  the  laws  which  have  here- 
tofore been  adopted,  used  and  approved  in  the  province,  colony, 
or  state  of  Massachusetts  Bay,  and  usually  practised  on  in  the 
courts  of  law,  shall  still  remain  and  be  in  full  force,  until  altered 
or  repealed  by  the  legislature ;  such  parts  only  excepted  as  are 
repugnant  to  the  rights  and  liberties  contained  in  this  constitu- 
tion."    (Rev.  St.  47.) 

In  the  year  1807,  the  then  chief  justice  of  the  common- 
wealth being  Theophilus  Parsons,  and  his  associates  being 
Samuel  Sewall  and  George  Thacher,  in  the  case  Commonwealih 
v.  Knowlton^  (2  Mass.  R.  535,)  the  court  say,  "  So  much  of  the 
common  law  of  England,  as  our  ancestors  brought  with  them» 
and  of  the  statutes  then  in  force,  amending  or  altering  it ;  such 
of  the  more  recent  statutes  as  have  been  since  adopted  in  prac- 
tice, and  the  ancient  usages  aforesaid,  may  be  considered  as 
forming  the  body  of  the  common  law  of  Massachusetts,  which 
has  submitted  to  some  alterations  by  the  acts  of  the  provincial 
and  state  legislatures,  and  by  the  provisions  of  our  constitu- 
tion." 

This  declaration  of  the  supreme  judicial  tribunal  of  the  state, 
the  proper  official  organ  to  declare  it,  has  for  thirty  years  been 
published  in  the  face  of  the  world,  has  been  distributed  by  and 
among  the  legislators  themselves,  and  never  denied  or  im- 
pugned, and  therefore  is  fully  admitted,  and  its  truth  acknowl- 
edged and  established.  (See  also  1  Mass.  R.  61 ;  and  1  Gal- 
lison's  R.  491.)  And  in  the  year  1835,  the  Legislature  (see 
Rev.  St.  765,)  reenacting  a  law  of  1782,  c.  9,  s.  1,  expressly 
provide,  that  <^in  any  case  of  legal  conviction,  where  no  pun- 
ishment is  provided  by  statute,  the  court  shall  award  such  sen- 
tence, as  is  conformable  to  the  common  usage  and  practice  in 
this  state,  according  to  the  nature  of  the  offence,  and  not  re- 
pugnant to  the  constitution."  The  reference  to  common  usage 
and  practice,  is  a  reference  to  the  common  hw,  for  the  supreniQ 
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court  ftay,  (1  Mass.  R.  61,)  *' the  usage  of  the  country  estab- 
lishes and  makes  the  common  law."  In  1837,  the  force  of  the 
common  law,  as  to  crimes,  was  expressly  recognized  by  the 
legislature  of  this  state.  Some  eminent  jurists  were  appointed 
by  a  resolve  of  that  body,  and  made  a  report,  which  was  laid 
before  the  legislature,  and  on  March  10,  1837,  a  resolve  was 
passed,  providing  for  a  codification  of  <'  so  much  of  the  common 
law  of  Massachusetts,  as  relates  to  crimes  and  punishments, 
and  the  incidents  thereof ; "  and  five  commissioners  are  now  at 
work  upon  that  interesting  subject. 

Thus  true  it  is,  that  the  common  law  is,  in  fact,  in  force,  and 
part  of  the  law  of  the  land  in  Massachusetts.  Indeed,  in  the 
words  of  an  eloquent  barrister,  "  when  we  go  forth,  it  walks 
silent  and  unobtrusive  by  our  side,  covering  us  with  its  invisible 
shield  from  violence  and  wrong.  Beneath  our  own  roof,  and 
by  our  own  fireside,  it  makes  our  home  our  castle.  AH  ages, 
sexes  and  conditions,  share  its  protecting  influence.  It  shadows 
with  its  wing  the  infant's  cradle,  and  with  its  arm  upholds  the 
tottering  steps  of  age."  I  will  here  add,  that  this  common  law, 
though  often  abused  by  those  who  understand  it  not,  has  re- 
ceived, and  still  receives,  the  panegyric  of  those  best  acquainted 
with  it.  In  a  recent  work  by  Duponceau,  that  accomplished 
juristof  Philadelphia,  he  says:  '^I  venerate  the  common  law, 
not  indeed  the  law  of  the  Saxons,  Danes  and  Normans,  not 
that  which  prevailed  in  England,  during  the  reign  of  the  Planta- 
genets,  the  Tudors,  or  the  Stuarts,  but  that  which  took  its  rise 
at  the  time  of  the  great  English  revolution,  in  the  middle  of  the 
seventeenth  century,  to  which  the  second  revolution  in  Eng- 
land gave  shape  and  figure ;  which  was  greatly  improved  in 
England,  in  the  reign  of  William  and  Anne,  and  the  first  two 
Georges,  and  which,  during  the  last  period,  and  since,  has  re- 
ceived the  greatest  improvement  and  perfection  in  this  country, 
where  it  shines  with  greater  lustre,  than  has  ever  illumined  the 
island  of  Great  Britain."  I  hope  I  shall  be  excused  for  thus 
establishing  by  proof,  the  force  and  prevalence  of  the  common 
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law  at  the  present  day,  because  there  are  some  who  deny  its 
validity,  and  many  who  reproach  it  as  obsolete  and  anti-repub- 
lican. I  expect  to  establish  these  indictments  upon  seven  pro- 
positions ;  and  to  begin  at  the  foundation,  the  first  one  is : 

L  The  common  law,  in  regard  to  crimes,  so  far  as  not  altered 
by  statutes  or  usages,  is  the  law  of  the  land  in  this  common- 
wealth. The  learned  counsel  of  the  defendants  have  not  de- 
nied, and  do  not  deny  this  proposition,  but  have  assumed  it  as 
true,  and  argued  upon  it,  and  cited  its  decisions  and  rules^  and 
I  need  trouble  the  court  with  no  further  attempt  to  establish  it. 

2.  The  second  proposition  is,  if  a  person  holds  an  office,  the 
execution  of  which  affects  the  public,  and  the  law  requires  of 
that  officer  the  performance  of  a  specific  act  of  duty,  and  he  un- 
dertakes to  perform  it,  if  he  be  guilty  of  neglect  or  malfeasance 
therein,  he  is  liable  by  the  common  law  to  be  indicted,  and^  if 
found  guilty,  to  be  punished  by  fine  and  imprisonment*  This 
principle  of  the  common  law  will  be  found  laid  down  in  the 
English  books,  and  it  will  appear  by  cases  determined  in  New 
Hampshire,  New  York  and  Massachusetts,  that  it  has  not  been 
altered  by  statute  or  usage  in  this  country. 

I  proceed  to  give  the  references. 

"  An  indictment  lies  at  common  law  against  all  subordinate 
officers  for  neglect  and  misconduct,  in  the  discharge  of  their 
official  duties."  (2  Chitty  Crim.  Law,  258,  in  note ;  1  Russ.  on 
Crimes,  218.)  "  Where  an  officer  neglects  a  duty  incumbent 
on  him,  either  by  common  law  or  by  statute,  he  is  indictable  for 
his  offence,  whether  he  be  an  officer  of  the  common  law,  or  ap- 
pointed by  act  of  parliament."  (I  Russ.  213  ;  1  Hawkins  P. 
C,  book  1,  c.  22,  s.  5,  and  c.  25,  s.  1.)  If  a  public  officer  be 
guilty  of  neglect  of  duty,  he  is  liable  to  be  prosecuted  by  in- 
dictment. Rex  V.  Pinneyy  (5  Carr.  &  Payne,  258,) ;  Same  caic^ 
(3  Barn.  &;  Adol.  956,) ;  Holland's  case^  (1  Term.  R.  692.) 
If  persons  were  not  compelled  to  act  according  to  law,  there 
would  be  an  end  of  society.  (Per.  Littledale,  J.,  in  Bex  v. 
Finney f  as  above.) 
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Such  is  the  general  principle  ;  now  for  instances. 

'^  Indictment  lies  at  common  law  for  disobedience  to,  or  neg- 
lect to  obey,  an  order  of  the  court  of  sessions."  (Per  Lord 
Mansfield,  in  Rex  v.  Robinson^  2  Burr.  R.  804 ;  Cowp.  R* 
650;  and  by  Dennison,  J.,  in  2  Lord  Kenyon's  R.  513.)  The 
legislature  have  a  sovereign  mandatory  power  far  above  a  court 
of  sessions.  "  Wherever  a  statute  commands  a  matter  of  pub« 
lie  convenience,  an  offender  is  punishable  by  way  of  indictment 
for  his  contempt  of  the  statute.''  (1  Russ.  61.)  To  disobey 
an  order  of  the  king  in  council,  is  an  indictable  offence  at  com- 
mon law.  Rex  v.  Harris^  (4  Term  R.  202.)  This  officer  was 
a  pilot.  So  to  disobey  the  governor's  order,  as  set  out  in  this 
indictment,  must  be  as  great  an  offence,  connected  with  the 
mandate  of  the  legislature.  It  is  a  constitutional,  legislative 
command^  entitled  to  obedience.  To  obstruct  the  execution  of 
an  act  of  parliament,  is  indictable.  Rex  v.  Smithy  (2  Doug.  441.) 
To  neglect  to  obey  this  statute,  is  obstructing  it,  by  officers 
who  accepted  an  office  on  which  the  duty  was  imposed.  Any 
obstruction  of  lawful  process,  whether  it  be  by  active  means,  or 
the  omission  of  a  legal  duty,  is  an  indictable  offence.  (2  Chit- 
ty's  Crim.  Law,  144,  in  note.)  The  omission  of  the  legal  duty 
of  examining  the  books  of  the  bank,  is  an  obstruction  of  a  legal 
requirement.  Neglect  of  a  clerk  of  a  court,  in  not  estreating  a 
recognizance,  is  an  indictable  offence,  and  the  form  of  the  in- 
dictment, in  such  a  case,  may  be  found  in  1  Tremain's  P.  C. 
248.  The  omission  to  compare  the  cashier's  return  and  the 
books  of  the  bank  was  a  manifest  neglect  of  duty.  Omitting 
or  neglecting  to  return  certain  votes  given  at  an  election  for 
state  officers,  was  held,  by  the  governor  and  council,  to  be  an 
indictable  offence  in  the  city  officers  of  Boston,  whose  duty  it 
was  to  return  those  votes.  (See  Report  of  Committee  of 
Council  of  Massachusetts,  August  31,  1838,  upon  memorial  of 
B.  F.  Hallett,  Esq.  and  others.')  A  man  may  be  indicted  for 
omitting  or  neglecting  to  aid  and  assist  a  peace  officer,  when  in 
■  -—■'--■--■  '  -  -        ■-  1 

^  But  aee  CommonwtaUh  y.  Mayor  and  Jldtrtmn^  ante,  298. 
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want  of  assistance.  (See  forms  of  Indictment,  in  2  Chitty^ 
278.)  A  jailer  or  other  officer,  permitting  a  prisoner  to  escape, 
may  be  indicted  for  criminal  neglect  of  duty.  (See  form  in  2 
Chitty,  171,  &c.)  In  the  charge  delivered  by  your  honor,  at 
the  opening  of  this  court,  to  the  grand  jury,  last  term,  it  is  laid 
down  as  law,  that  '^  it  is  well  settled  by  high  authority,  that  to 
do  an  act  which  is  prohibited,  or  to  omit  the  performance  of  one 
which  is  required  to  be  done  by  a  statute  of  the  commonwealth, 
is  a  misdemeanor  at  common  law."  Neglect  of  duty  by  over- 
seers of  the  poor,  ore  indictable  offences.  MartitCt  casty  (2 
Camp.  R.  269.)  The  indictment  in  this  case,  is  fully  set  oat 
in  3  Chitty,  704  to  711.  Commings'B  case,  (5  Mod.  R.  179) ; 
1  Bott's  Poor  Laws,  332;  Sainbwry's  case,  (4  T.  R.  451); 
Rex  V.  Barlow,  (Salk.  609.)  Also  reported  in  Carthew,  293, 
and  in  Skinner,  370,  and  2  Nolan's  Poor  Laws ;  Rex  v.  Davis, 
(Sayer's  R.  163.)  Neglect  of  duty  in  coroners  is  indictable* 
(2  Chitty,  255)  ;  and  also  in  note  in  that  page  :  '^  neglect  is  in- 
dictable at  common  law,  as  well  as  other  violations  of  magiste- 
rial duty."  A  sheriff  for  neglecting  to  execute  a  criminal  — in- 
dictable. Anirobus^s  case,  (6  Carr.  &  Payne,  784.)  The  offi- 
cers of  a  friendly  society  for  neglecting  to  obey  an  order  to  re- 
admit a  man  they  had  expelled.  (2  Smith's  R.  56.)  A 
friendly  society  is  a  private  concern,  and  its  officers  are  indictable 
for  disobedience.  Other  cases,  illustrative  of  the  same  principle 
may  be  found,  of  indictments  for  neglect  of  duty,  in  6  Mod.  R. 
96 ;  3  Burr.  R.  1317  ;  Bembridge's  case,  (cited  6  East,  136)  ; 
Regina  v.  Wyat,  (1  Salk.  380)  ;  Meredith's  case,  (Russ.  &  Ry. 
46,  47,  in  note)  ;  Warren's  case,  (ib.  48.)  All  public  officers 
who  have  a  trust  are  indictable  in  case  of  misfeasance.  (8 
Mod.  326 ;  2  Burr.  R.  803,  804 ;  3  Burr.  1335,  1439 ;  4 
Burr.  2106,  2494;  1  Vent.  49;  2  lA.  Raym.  1379.) 

The  aforegoing  are  English  decisions.  I  turn  now  to  some 
American  cases.  State  v.  Fletcher,  (5  N.  Hamp.  257.)  The 
language  of  the  court  in  that  case,  fully  sustains  my  position. 
It  is  very  much  to  the  point  of  this  case.  "  Wilful  neglect  of 
duty  was  always  an  offence  at  common  law."     (Per  Kent,  J., 
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2  Johns.  Cas.  277.)  The  whole  of  Chancellor  Kent's  opinion 
there,  in  the  note,  demonstrates  the  law  I  contend  for,  and  I  beg 
the  court  to  examine  what  that  distinguished  jurist  there  says. 
In  our  own  state,  the  case  of  the  Commonwealth  v.  Harrington, 
(3  Pick.  R.  26,)  shows  that  misdemeanors  at  common  law  con- 
tinue to  be  misdemeanors  in  Massachusetts,  and  even  though 
no  precedetit  of  such  indictment  be  found  in  the  English  books. 
In  Republica  v.  Powelly  (1  Dall.  R.  47,)  a  baker  employed  by 
the  army  of  the  United  States,  was  deemed  an  officer  of  the 
public,  pro  hac  vice,  and  indicted  for  falsely  marking  barrels  of 
bread,  as  weighing  eighty-eight  pounds,  when  they  weighed 
but  sixty-eight  pounds.  The  case  from  2  Burrows,  there  cited, 
brings  this  case  within  Lord  Mansfield's  reasoning. 

Assuming,  then,  that  this  principle  of  the  law  is  well  estab- 
lished, I  shall  now  refer  you  to  the  enactments  of  the  thirty-sixth 
chapter  of  the  Revised  Statutes  of  this  commonwealth,  and  the 
act  of  incorporation  of  these  two  banks.  From  these  statutes, 
and  this  portion  of  the  common  law,  I  deduce  the  following  po- 
sition, the  third  one,  namely : 

3.  That  a  bank  director  is,  in  certain  respects,  and  as  alleged 
in  the  indictments,  a  public  officer,  and  that  by  law,  certain  acts 
and  duties  are  required  to  be  performed  by  him  as  a  public 
officer,  by  virtue  of  his  office,  and  affecting  the  whole  commu- 
nity, affecting  the  currency,  affecting  the  operations  of  other 
banks,  and  the  business  more  or  less  of  all  the  citizens  holding 
bank  bills  and  dealing  in  bank  stock,  and  especially  affecting 
the  legislature,  in  its  calculations,  inferences  and  operations ; 
thus  extensively,  in  these  particulars,  affecting  the  public. 
Bank  directors  are,  in  fact,  public  officers,  or  quasi  public  offi- 
cers, for  the  reasons  following,  among  others  : 

1st.  A  portion  of  the  sovereignty  of  the  people  is  delegated  to 
them  for  appropriate  exercise,  in  two  particulars,  specially, 
namely  :  1.  To  make  money  or  its  equivalent,  they  may  issue 
bank  notes,  current  as  money,  to  more  than  their  capital  paid  in. 
2.  Their  bank  notes  are  in  fact  bills  of  credit,  or  operate  as 
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sach,  within  the  meaning  of  the  constitution.  They  pass  as 
money,  and  are  a  good  tender,  unless  specifically  objected  to* 
They  are  currency  used  by  the  public  as  money. 

Sd.  A  large  part  of  the  stockholders'  power  is  delegated  to 
them  for  use  and  exercise,  as  follows :  1.  Employment  of  the 
whole  capital.  2.  Issuing  bank  bills  and  post  notes,  which  pass 
as  money  and  currency.  3.  Appointing  power  and  supernsory 
power  over  cashier  and  other  officers  of  the  corporation.  4. 
They  are  certifying  officers,  expressly  made  so  by  statute.  5. 
The  performance  of  special  statute  duties,  are  imposed  on  them 
by  the  legislature,  and  on  tohoie  doings  and  certificates^  other 
banks,  the  legislature  itself,  and  the  public  depend,  for  know- 
ledge and  data  of  action. 

3d.  Their  office  affects  the  whole  public,  as  well  as  the  whole 
number  of  stockholders,  and  all  other  banks.  Every  man,  who 
has  any  money,  is  liable  to  have,  and  probably  has,  bank  biUs 
among  his  property,  nay  even  in  daily  receipts  and  expenditures. 
Every  man  has  an  interest  in  knowing  what  bank  bills  are 
good  and  what  are  not.  This  depends  upon  the  acts,  the  fair 
management,  the  doings,  the  duties  well  performed,  the  certi- 
ficates, the  liabilities,  the  responsibilities,  even  the  moral  char- 
acter of  the  directors,  under  existing  positive  laws.  The  whole 
community,  more  or  less,  are  afiected  by  their  doings  or  neg- 
lects.    This  general  reasoning  is  su|>ported  by  authorities. 

What  is  an  office?  Take  the  answer  from  CoweU's  Law 
Dictionary  :  ^'  Office  doth  signify  that  function  by  virtue  whereof 
a  man  hath  some  employment  in  the  affairs  of  another,  as  of 
the  king  or  of  another  person.''  See  Officey  in  Williams's  Law 
Dictionary  ;  also  2  Black.  Com.  36.  Who  are  public  officers  ? 
Take  the  answer  from  Carthew's  R.  478  ;  and  5  Mod.  R.  431 : 
'<  Every  man  is  a  public  officer  who  hath  any  duty  concerning 
the  public." 

By  express  statute,  bank  directors  have  most  important 
duties  concerning  the  public.  They  are  certifying  officers, 
considered  by  the  law  fide  dignu    "  No  other  return  shall  be 
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required/'  They  have  a  great  trast  committed  to  them^  as  to 
issuing  bills  and  employing  the  whole  capital  of  the  bank. 
They  appoint,  control,  and  supervise  the  cashier,  teller,  and 
other  officers.  They  have  duties  to  perform  to  all  the  stock- 
holders and  to  the  public.  The  stockholders  and  the  public 
may  be  benefited  or  greatly  injured  by  their  acts  and  neglects. 
Every  one  of  their  official  acts  more  or  less  affects  the  public. 
Very  important  duties  are  assigned  to  them  by  public  statutes, 
recognizing  them  as  public  officers,  responsible  to  the  commu- 
nity as  such ;  and  they  are  obliged  to  be  sworn  in  the  discharge  of 
this  special  duty,  and  are  ''  sworn  officers."  How  much  the 
public  are  affected  by  malfeasance  in  the  office  of  directors,  we 
have  had  sad  experience.  Some  stockholders,  some  bill-holders 
have  lost  their  all,  or  nearly  all. 

Their  act  of  incorporation  and  the  general  bank  law  thus 
fully  recognize  directors  of  banks  as  public  officers.  Their 
duties  are  specially  pointed  out,  their  liabilities  stated,  their  re- 
sponsibilities manifestly  shown,  and  they  are  required  to  do  cer- 
tain public  official  acts,  and  take  certain  official  oaths,  and  exe- 
cute certain  public  official  trusts,  affecting  all  classes  of  citizens, 
and  concerning  the  public.  A  bank  director  is  an  officer.  He 
has  official  duties  to  perform.  Of  course  he  has  an  office^  and 
that  office  affects  the  public  in  many  respects.  He  falls  within 
the  definition  of  a  public  officer.  He  has  a  trust,  a  public  trust. 
A  public  officer  is  one  authorized  by  law.  He  is  chosen  by  law. 
Banks  are  required  to  have  directors.  A  public  officer  is  one 
whose  election  and  appointment  is  authorized  by  law,  by  act  of 
parliament  or  legislature.  Some  officers  are  appointed  by  one 
body,  some  by  another.  Judicial  officers,  by  the  governor; 
secretary  and  treasurer  of  the  commonwealth,  by  the  legisla- 
ture ;  military  officers,  by  election ;  police  officers,  by  mayor 
and  aldermen  ;  pilots,  by  marine  society  ;  town  officers  by  the 
inhabitants ;  clerks  of  courts,  by  judges  ;  school  committee,  by 
ballot ;  constables,  by  selectmen,  &c. ;  deputy-sheriffs,  by  the 
sheriffs,  &c. 
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Bank  directors  are  elected  by  stockholders,  and  must  have 
certain  qualifications  by  law.  I  think  for  these  reasons  the  third 
position  is  maintained ;  a  bank  director  is  a  public  officer  in 
many  respects,  and  particularly,  for  the  annual  exhibit  of  the 
state  of  the  bank,  showing  its  liabilities  and  assets,  its  solvency, 
credit  and  management,  and  the  value  of  its  stock ;  they  are 
certifying  public  officers,  obliged  to  be  sworn,  to  whose  certifi- 
cates and  oath,  public  faith,  the  public  confidence,  is  to  be  given, 
and  on  whose  certificates  alone,  legislative  action  and  private 
transactions,  both  are  to  be  based.  Even  managers  of  a  lottery 
were  recognized  as  public  officers  in  BiUler  v.  Kent^  (1 9  Johns. 
R.  228)  ;  and  in  Schinotti  v.  Bumstead,  (6  Term  R.  646.) 

4th.  The  fourth  proposition  is,  that  by  accepting  the  office  of  a 
bank  director,  and  undertaking  to  act  therein,  a  man  is  obliged 
to  perform  all  the  duties  imposed  on  such  officer  by  law,  and 
engages  to  act  faithfully,  fairly,  honestly,  conscientiously,  and 
vigilantly,  in  said  office ;  and  (it  being  a  public  office,  as  before 
proved,)  he  subjects  himself  to  a  prosecution  by  indictment, 
for  neglect  or  malfeasance  in  said  office. 

No  one  can  doubt  this,  where  the  office  is  a  voluntary,  not 
compulsory  one ;  it  seems  to  be  a  natural  consequence  or 
corollary  of  the  preceding  positions.  The  very  words  denoting 
an  office,  imply  a  duty  to  be  performed.  He  who  is  elected  to 
an  office,  is  elected  to  perform  a  duty.  He  who  accepts  an 
office,  pledges  himself  to  perform  its  duties.  An  officer  is  re- 
sponsible to  somebody.  An  irresponsible  officer  is  an  anti-re- 
publican autocrat,  unknown  to  our  laws.  Duty  and  responsi- 
bility are  correlative.  Bank  officers  are  responsible  to  the 
stockholders,  to  the  bill  holders,  to  cashiers  of  other  banks,  to 
the  legislature,  to  the  public,  who  take  bills  or  buy  stocks.  For 
criminal  neglect,  for  positive  misconduct  in  his  office,  he  is 
liable  to  indictment,  which  is  a  prosecution  by  all  the  good  peo- 
ple of  the  commonwealth  in  a  mass ;  and  the  case  cited  by 
defendant's  counsel,  o(  Butler  v.  Kenty  (19  Johns.  R.  228,) 
proves,  that  for  general  neglect  or  misconduct,  an  individual  in- 
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jured  cannot  sue  him,  without  proving  special  specific  injury  to 
him  individually,  and  Spencer,  C.  J.,  thought  an  indictment 
would  be  a  proper  remedy  for  such  general  malfeasance.  No 
man  can  sue  for  a  public  nuisance,  unless  he,  in  particular,  has 
received  special,  individual  injury  from  it ;  the  law,  abhorring  a 
multiplicity  of  actions,  prescribes  an  indictment,  which  is  a  suit 
in  the  name  of  all  the  people,  for  a  public  nuisance.  So,  also, 
for  a  public  officer's  criminal  neglect  of  duty,  in  a  matter  afiect- 
ing  the  whole  public. 

It  would  seem  improper,  in  the  law,  to  give  ten  thousand  in- 
dividual suits  at  law,  for  one  criminal  false  return.  An  indict- 
ment, therefore,  is  the  proper  mode  of  suit  against  a  bank  di- 
rector, who,  after  voluntarily  accepting  his  public  office,  is 
guilty  of  wilful  neglect  or  misfeasance  therein. 

5th.  The  fifth  position  is,  that  every  wilful  misfeasance  in  a 
public  officer,  injurious  to  the  public,  every  positive  malfea- 
sance, every  wilful  neglect  or  intentional  omission  of  a  positive, 
important  duty,  specially  and  peremptorily  commanded  by  a 
statute,  is  an  indictable  misdemeanor  at  common  law.  The 
cases  before  cited  prove  this  abundantly,  and  I  need  not  repeat 
them. 

6th.  The  sixth  position  is,  that  the  wilfully  signing  a  false  certi- 
ficate, as  alleged  in  these  indictments,  that  the  books  of  a  bank 
indicate  the  state  of  facts  certified  by  the  cashier,  and  swearing 
to  the  truth  of  that  certificate,  so  much  concerning  and  so  inju- 
rious to  the  public,  and  its  currency  and  transactions,  without 
ever  looking  at  the  books,  and  without  knowing  they  are  certi- 
fying to  and  swearing  to  a  truth  or  a  falsehood,  is  a  disobedi- 
ence and  violation  of  the  positive  requirements  of  the  statute, 
and  a  voluntary  dereliction  of  express  duty,  and  is  in  a  public 
officer,  namely,  in  a  bank  director,  a  wilful  misfeasance,  a  wilful 
neglect  and  intentional  omission  of  duty,  an  official  misde- 
meanor and  criminal  neglect  of  duty,  and  therefore  indictable  ; 
especially  if  in  fact  the  certificate  be  false. 

Common  sense  and  authorities  unite  in  supporting  this  posi- 
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tioD.  I  refer  to  the  authorities.  In  the  Bishop  of  Chester^s 
case,  (5  Mod.  R.  434,)  the  fourth  charge  was  <^  for  certifying  a 
falsity  under  his  official  seal,  in  a  matter  which  nearly  affected 
the  government."  In  the  case  of  the  King  v.  Mawbrey^  (6  Term 
R.  635,)  the  judges  use  very  explicit  language.  Lord  Kenyoa: 
*^  I  admit  it  is  a  voluntary  act  in  the  magistrates  to  certify ;  but 
if  they  undertake  to  make  a  certificate,  they  ought  to  know  its 
contents  are  true."  And  in  another  place,  he  says,  ^<  I  think  thej 
should  have  known  the  road  was  in  repair,  before  they  agreed 
to  certify  it  was  so.  If  at  the  time  they  did  not  know  whether 
or  not  the  road  was  in  repair,  and  yet  agreed  to  certify  it  was 
so,  that  is  sufficient  to  constitute  the  delinquency  of  those  de* 
fendants."  Grose,  J.,  says,  ^^  They  are  bound  to  know  that  the 
fact  is  true,  which  they  agree  to  certify  as  such."  Lawrence, 
J.  ^^  This  is  not  unlike  the  case  of  perjury,  when  a  man  swears 
to  a  particular  fact,  not  knowing  whether  it  is  true  or  false." 
(See  Hawk.  P.  C.  book  1,  c.  69,  s.  6.) 

Therefore  there  are  analogous  cases,  besides  clear  common 
sense,  manifesting  that  such  an  act  as  is  set  out  in  this  indict- 
ment clearly,  is  a  breach  of  official  duty,  positively  required  by 
express  mandate  and  orders  of  the  legislature,  and  materially 
affecting  the  public. 

7th.  The  punishment  of  such  a  misdemeanor  is,  by  the  com- 
mon law,  fine  and  imprisonment.  (8  Co.  60,  b;  2  Inst 
131 ;  Bac.  Abr.  Fine,  D  ;  Com.  Dig.  Indictment,  D ;  Rev.  St. 
765.) 

Having  now  stated  my  own  propositions,  I  shall  briefly 
answer  the  opening  arguments,  or  some  of  them,  of  the  learned 
counsel  of  the  defendants,  Messrs.  Cruft  and  Hallett,  on  the 
first  question.  I  have  leisure  at  this  time  only  to  give  summary 
answers,  as  my  duty  now  calls  me  into  the  supreme  court,  to 
continue  the  trials  of  the  appeals  there. 

Mr.  Cruft's  first  position  is,  that  bank  directors  are  not  public 
officers.  His  quotations  from  5  and  6  Mod.  R.  do  not  support 
his  assertion,  as  they  speak  only  of  some  public  officers,  and,  in 
fact,  bank  directors  are  sworn  officers  for  this  duty. 
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The  true  criterion  is,  whether  the  office  is  an  employment  or 
duty  concerning  the  public ;  and  under  our  statutes,  bank  di- 
rectors are  in  fact  public  officers  ;  and  though  appcunted  by  a 
q)ecial  corporation,  yet  their  duties  concern  the  public,  as  the 
duties  of  pilots  in  Boston  concern  the  public,  and  they  are  ap- 
pointed by  the  marine  society,  a  private  corporation.  The  bank 
law  is  a  public  law,  as  the  pilot  law  is  a  public  law,  as  expressly 
decided  by  the  supreme  court  in  Heridia  v.  AyreSy  (12  Pick. 
R*  334,)  which  case  has  much  bearing  on  this  case,  and  I  beg 
your  honor's  careful  consideration  of  it. 

The  case  from  2  Bayley's  South  Carolina  R.  S20,  that ,  the 
legislature  only  can  create  a  public  office,  has  no  bearing  on  this 
case,  as  the  office  of  bank  directors  is  in  fact  created  by  act  of 
our  legislature,  and  has  its  duties  prescribed  by  public  law. 

Both  the  cases  from  Johnson,  one  relating  to  inspector  of 
elections,  the  other  to  the  manager  of  a  lottery,  support  my 
Tiews,  when  rightly  understood.  They  are  recognized  as  public 
officers.  (2  Johns.  Cas.  277 ;  19  Johns.  R.  228.)  Spencer,  C.  J., 
says,  indictment  might  lie. 

The  argument  from  the  constitution  is  of  little  weight.  It 
speaks  of  ^'  officers  of  government.'^  There  are  other  public 
officers  besides  political  or  governmental  officers.  Mr.  Hallett's 
aigoment  about  the  incompatibility  of  offices  proves  too  much  ; 
it  proves  that  all  town  officers  are  not  public  officers.  The  plu- 
rality of  officers  mentioned,  does  not  include  town  or  city  offi* 
cers.  The  fallacy  of  the  aigument  will  be  manifest  by  reading 
the  constitution,  which  applies  to  some  offices  only. 

As  to  banks  being  private  corporations,  I  answer  they  are  in 
the  nature  of  public  corporations,  from  the  great  interest  the 
public  have  in  them,  and  because,  by  a  public  law,  certain  pub- 
lic duties  are  imposed  on  its  cashier  and  directors.  The  gene- 
ral bank  law  of  Massachusetts  makes  their  banks  public  corpora- 
tions to  a  certain  extent,  and  enough  to  make  the  officers  pub- 
lic officers  for  certain  [Purposes,  and  distinguish  the  banks  in  this 
state  from  those  ol  all  other  states,  and  the  casep  cited  from 
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Peters's,  Wheaton's,  McCord's  and  Hawks's  Reports,  do  not 
apply  to  this  case,  on  that  account,  but  the  case  of  Heridia  v. 
Ayresy  in  12  Pick.  R.  does. 

What  is  said  by  both  gentlemen,  as  to  misdemeanor,  is  an- 
swered by  the  authorities  I  cited  in  support  of  my  second  propo- 
sition. 

It  is  not  pretended  that  this  is  an  indictment  for  cheating  an 
individual  by  false  pretences.  Signing  and  swearmg  to  a  false 
certificate,  as  alleged,  is  a  fraud  on  the  public,  as  selling  goods 
by  false  weights  and  measures,  and  is  indictable  on  account  of  its 
generality.  And  what  is  said  about  pecuniary  specific  penalties 
for  misconduct,  applies  to  particular  acts  of  misconduct,  differ- 
ent from  what  is  chai^d  in  this  indictment. 

The  argument  that  the  law  is  ex  post  facto  partakes  of  absur- 
dity, as  the  law  was  made  first  in  1828,  and  reenacted  in  1835^ 
and  the  false  certificate  was  made  and  sworn  to  in  1837 ;  and 
the  principle  of  the  common  law,  that  neglect  of  official  duty  is 
indictable,  has  prevailed  for  several  centuries.  There  is  no 
^^  stretch  of  power,''  as  Mr.  Hallett  has  stated,  in  the  act  of 
enforcing  an  old  law  upon  a  new  neglect  of  duty.  The 
statute  imposing  the  duty  may  be  new,  but  to  disobey  a  statute 
is  an  old  offence.  The  wrong  complained  of  may  be  new  in 
form,  in  species,  but  disobedience  to  a  law  is  as  old  as  Adam, 
and  a  kind  of  misdemeanor  which  ever  has  been  punishable  as 
an  offence. 

Equally  absurd  is  the  position  that  these  directors  have  com- 
plied with  the  statute,  and  therefore  have  been  guilty  of  no  omis- 
sion or  criminal  commission.  Does  the  statute  require  a  fidse 
certificate  or  a  false  oath  ?  Does  it  command  them  to  commit 
perjury,  or  swear  to  a  statement  which  they  do  not  know  the  truth 
or  falsity  of,  and  which  turns  out  to  be  false  ?  The  legishitare  in- 
tended they  should  scrutinize  the  cashier's  return,  and  examine 
the  books,  and  certify  the  truth.  The  indictment  says,  they 
made  no  examination,  and  that  is  criminal  omission  and  neglect, 
and  they  signed  and  swore  to  a  false  certificate,  and  that  is  crim- 
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inal  commission  and  misdemeanor,  and  thus  by  the  omission  and 
commission  together,  the  offence  is  complete. 

The  argument,  that  for  making  no  return,  the  penalty  is 
on  the  corporation,  is  no  answer  for  making  a  false  return 
by  the  directors.  If  such  an  argument  would  excuse  the 
directors,  it  would  excuse  the  cashier  for  perjury.  There  is  a 
great  distinction  manifest  in  the  statute,  and  the  common  law 
makes  the  officers  punishable ;  and  if  only  three,  and  not  a  ma- 
jority of  directors  had  signed,  though  it  would  be  no  compliance 
with  the  statute,  yet  the  signing  and  swearing  to  a  false  certifi* 
cate,  under  such  circumstances,  would  be  an  indictable  offence 
in  those  three. 

But  two  arguments  remain  to  be  noticed.  It  is  said  that 
the  new  law  now  about  to  be  passed,  (Documents  of  the  House, 
No.  56,)  shows  that  the  legislature  noTer  before  intended  to 
punish  such  an  offence.  This  is  a  non  seqidtwr,  and  would  ap- 
ply to  all  statutes  made  in  affirmance  of  the  common  law. 
Lastly,  Mr.  Hallett  said,  that  the  22d  section  of  the  bill  of  rights, 
and  the  6th  section  of  the  6th  chapter  of  the  constitution,  show 
that  this  was  a  new  offence,  and  could  not  be  committed  before 
1828,  and  never  was  an  offence  until  then,  and  that  the  common 
law  could  therefore  not  apply  to  it.  I  have  answered  this  already, 
by  showing  that  contempt  or  disobedience  of  a  statute  is  an  old 
common  law  misdemeanor,  and  though  the  statute  may  be  new, 
the  specific  offence,  the  principle  and  definition  of  the  crime, 
existed  of  old,  and  these  general  common  law  principles  were 
adopted  and  used  here  before  the  constitution,  and  were  contin- 
ued by  that  instrument.  Upon  the  second  great  question,  I 
shall  say  but  little,  as  it  was  not  even  argued  either  by  Mn 
Hallett  or  Mr.  Cruft.  The  offence  is  joint  and  several.  The 
act  required  was  a  joint  act  by  '^  a  majority  of  the  directors." 
The  certificate  is  a  joint  act,  as  a  deed  signed  by  ten  men  is  their 
joint  act  and  their  several  act.  And  this  offence  is  not  indivi- 
dual perjury,  but  a  joint  official  act,  required  as  such,  done  as 
such,  delivered  as  such,  and  punishable  as  such. 
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Thacbek,  J.  It  appears  from  the  record,  that  the  defend- 
ants are  jointly  indicted  for  disobedience  or  neglect  of  a  duty, 
which  was  required  of  them  by  law,  in  their  capacity  of  direct- 
ors of  a  bank.  The  rule  is  well  established,  that  several  may 
be  jointly  indicted  and  tried  for  offences  arising  wholly  out  of 
the  same  joint  act  or  omission.  (I  Stark.  Cr.  PL  33.)  It  is 
nsual  to  include  in  one  indictment  several  persons,  chaiged 
with  a  criminal  act,  done  at  one  and  the  same  time,  and  in 
which  they  all  took  part.  Although  the  act  done  is  the  separate 
act  of  each,  and  in  that  respect  is  several  in  its  nature ;  yet  the 
fault,  if  there  is  any,  is  common  to  all.  One  law  required  the 
act  to  be  done  by  all  these  defendants ;  the  same  evidence 
would  probably  establish  the  fact  against  each ;  and  the  same 
general  defence  will  apply  to  all,  with  perhaps  some  shade  of 
difference, — as  in  the  case  of  Mr.  Page,  one  of  the  defendants, 
who,  it  is  said,  signed  the  false  certificate,  but  did  not  make 
oath  to  it.  Where  several  persons  are  concerned  together  ia 
the  perpetration  of  the  same  felony  or  misdemeanor,  of  whatever 
magnitude,  they  may  be  included  in  one  and  the  same  indict- 
ment, and  may  be  put  on  trial  together.  While  the  accusation 
is  pending,  no  one  named  in  the  indictment,  unless  after  con- 
viction and  before  sentence,  or  after  a  verdict  of  acquittal,  is  a 
lawful  witness  for  his  associates ;  as  it  might  be  a  temptation  to 
the  commission  of  perjury.  But  it  is  not  necessary,  in  a  case 
like  the  present,  that  all  concerned  should  be  joined  in  the  same 
indictment,  and  tried  together.  They  may  be  indicted  and 
tried  separately  ;  and  it  is  always  in  the  discretion  of  the  court 
to  order  a  separate  trial,  where  it  is  shown  to  be  necessary 
for  the  justice  of  the  case,  or  to  give  the  party  accused  a  fair 
trial. 

In  the  view  which  I  have  taken  of  this  case,  I  do  not  think  it 
necessary  to  occupy  much  time  in  considering  a  point,  which 
had  been  much  discussed  in  the  argument,  as  to  what  consti- 
tuted a  public  officer.  When  the  law  requires  an  act  to  be 
done,  it  includes  the  power  of  performance,  and  makes  it  a 
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duty ;  and  where  such  duty  is  imposed  on  the  officers  of  a 
corporation,  as  an  official  act,  and  for  a  public  purpose,  they 
are  thereby  constituted  officers  for  that  purpose,  and  wilful  dis- 
obedience on  their  part  would  be  a  misdemeanor. 

The  only  question  which  remains  to  be  considered,  therefore, 
is,  whether  the  indictment  against  the  defendants  describes  an 
offence  known  at  law.  For  all  the  purposes  of  this  argument, 
the  facts  set  forth  in  the  indictment  must  be  deemed  to  be  true. 

It  has  been  for  some  years  the  policy  of  the  legislature  of  this 
commonwealth,  to  grant  charters  to  banks,  for  the  promotion  of 
industry  and  manufactures,  to  stimulate  enterprise,  and  to  make 
the  whole  capital  of  the  state  active  in  developing  its  resources 
for  wealth  and  improvement.  So  numerous  have  been  the  ap- 
plications  for  banks,  that,  although  burdened  with  a  heavy  tax, 
nearly  a  sufficient  amount  of  revenue  has  been  derived  from 
this  source  alone,  to  defray  the  expenses  of  the  government. 
Perhaps  charters  have  been  granted  improvidently,  without 
sufficiently  consulting  the  wants  of  the  community,  or  the 
ability  of  petitioners  to  advance  the  requisite  capital.  Many 
banks  have  been  granted  to  borrowers,  rather  than  to  lenders, 
and  the  country  has  been  filled  with  an  unsound  currency. 
For  some  time  the  idea  prevailed,  that  the  banks  would  best 
regulate  themselves,  and  be  a  sufficient  check  on  each  other. 
But  experience  proved  the  danger  to  be  apprehended  from 
the  mismanagement  of  banks,  and  from  the  lack  of  intelligence 
and  fidelity  in  their  officers ;  and  called  for  provisions  to  re^ 
strain,  excessive  loans  and  discounts,  and  prevent  them  from 
issuing  more  bills  than  they  could  redeem  in  specie.  With  this 
view,  an  annual  return  was  required  to  be  made  by  the  several 
banks,  and  the  present  indictment  is  founded  on  the  65th  sec- 
tion of  the  36th  chapter  of  the  Revised  Statutes,  which  makes 
it  the  duty  of  the  cashier  of  every  bank,  "  upon  the  requisition 
of  the  governor,  to  make  a  return  of  the  state  of  such  bank,  as 
it  existed  at  two  o'clock  in  the  afternoon  of  the  first  Saturday 
in  such  preceding  month  as  the  governor  may  direct ;  and  he 
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shall  transmit  the  same,  as  soon  as  may  be,  not  exceeding  fif- 
teen days  thereafter,  to  the  secretary  of  the  commonwealth  ; 
which  return  shall  specify  the  amount  due  from  the  bank,  de- 
signating, in  distinct  columns,  the  several  particulars  included 
therein,  and  shall  also  specify  the  resources  of  the  bank,  de- 
signating, in  distinct  columns,  the  several  particulars  included 
therein,  according  to  an  appointed  form.  Which  return  shall 
be  signed  by  the  cashier  of  such  bank,  who  shall  make  oath 
before  some  justice  of  the  peace,  to  the  truth  of  said  return, 
according  to  his  best  knowledge  and  belief;  and  a  majority 
of  the  directors  of  each  bank  shall  certify  and  make  oath 
that  the  books  of  the  bank  indicate  the  state  of  facts  so  re- 
turned by  the  cashier,  and  that  they  have  full  confidence  in 
the  truth  of  said  return  ;  and  no  further  return  shall  be  required 
from  said  banks/' 

The  attorney  for  the  commonwealth  has  contended  in  his 
argument,  that  the  offence  described  in  the  indictment  is  an 
offence  at  common  law,  because  it  is  an  official  misdemeanor 
and  criminal  neglect  of  duty.  But  it  must  be  recollected,  that 
banks  were  not  known  at  the  common  law,  nor  were  the  cash- 
ier and  directors  of  banks  in  this  commonwealth  ever  required 
to  make  and  certify  on  oath  a  return  of  the  condition  of  their 
banks  until  the  year  1828,  when  a  law  was  made  for  that  pur- 
pose. The  indictment  alleges,  that  the  act  complained  of  was 
done  **  contrary  to  the  form  and  effect  of  the  statute  in  such 
case  made  and  provided,''  as  well  as  "  against  the  peace  and 
dignity  of  the  commonwealth."  If  the  indictment  can  be  sus- 
tained, either  at  common  law  or  by  the  statute,  the  present 
motion  must  be  denied. 

It  has  been  contended,  that  the  offence  described  in  the 
indictment  was  a  misdemeanor  at  common  law,  because  it  was 
an  act  prohibited  by  the  statute,  but  for  which  the  legislature 
had  declared  no  penalty.  Nothing  is  better  settled,  than  that 
wilfully  to  do  an  act  which  is  prohibited,  or  to  omit  the  per- 
formance of  one  which  was  required  to  be  done  by  a  statute,  in 
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a  matter  which  concerns  the  public,  is  punishable  as  a  misde- 
meanor at  common  law,  where  no  other  penalty  was  enjoined. 
Before  the  statute  required  a  return  to  be  made  upon  the  re- 
quisition of  the  governor,  there  was  no  obligation  at  the  com- 
mon law  to  make  one.  But  when  the  statute  required  such 
return  to  be  made,  it  became  a  duty,  and  wilful  disobedience 
would  constitute  an  offence. 

The  attorney  for  the  commonwealth  has  very  ably  shown, 
both  by  argument  and  authority,  that  if  the  defendants  vnlfidly 
signed  and  swore  to  the  certificate  in  this  case,  it  was  a  misde- 
meanor and  an  indictable  offence  at  common  law.  The  fifth 
position  of  his  printed  argument  asserts,  ^<  that  every  wilful 
misfeasance  in  a  public  ofiicer  injurious  to  the  public,  every 
wilfal  neglect  or  intentional  omission  of  a  positive,  important 
'  duty,  specially  and  peremptorily  commanded,  is  an  indictable 
misdemeanor  at  common  law." 

The  sixth  position  is,  '<  that  the  mJfuUtf  signing  a  false  certi- 
ficate, as  alleged  in  these  indictments,  that  the  books  of  a  bank 
indicate  the  state  of  facts  certified  by  the  cashier,  and  swearing 
to  the  truth  of  that  certificate,  so  much  concerning  and  so  inju- 
rious to  the  public,  and  its  currency  and  transactions,  without 
even  looking  at  the  books,  and  without  knowing  they  are  certi- 
fying to  and  swearing  to  a  truth  or  a  falsehood,  is  a  disobe- 
dience and  violation  of  the  positive  requirements  of  the  statute, 
and  a  voluntary  dereliction  of  express  duty,  and  is  in  a  public 
olBScer,  namely,  in  a  bank  director,  a  wilful  misfeasance,  a  wilful 
neglect  and  intentional  omission  of  duty,  and  therefore  indicta- 
ble, if  in  fact  the  certificate  be  false." 

The  current  of  the  authorities  relied  upon,  in  support  of  the 
prosecution,  goes  clearly  to  prove  that  if  the  misconduct  or  diso- 
bedience complained  of  in  this  indictment  was  done  wilfully  or 
corruptly,  and  with  intent  to  injure  and  defraud,  it  is  an  indict- 
able offence.  The  case  of  Rex  v.  Martin,  (2  Camp.  268,)  be- 
fore Lord  Ellenborough,  was  against  an  overseer  of  the  poor  for 
fraudulently  omitting  to  give  credit  to  the  parish  for  a  sum  of 
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money  which  he  had  received  from  the  putative  bther  of  a  bas- 
tard child,  as  a  composition  with  the  parish  for  the  mainte- 
nance of  the  child,  and  held  good. 

The  case  of  The  People  v.  Denton,  (2  Johns.  Cas.  275,)  is 
much  relied  on  for  the  opinion  of  Kent,  J.,  which  is  found  in  a 
note.  That  was  an  indictment  for  a  misdemeanor  in  neglecting 
his  duty  as  an  inspector  of  an  election.  It  was  founded  on  the 
election  law  of  the  state  of  New  York,  which  declared  '<  that 
if  an  inspector  shall  wilfully  neglect  to  perform  his  duty,  or  be 
guilty  of  any  corrupt  misbehavior,  and  be  thereof  convicted,  be 
shall  forfeit  and  pay  two  hundred  pounds."  Kent  says,  in  his 
opinion,  "  that  every  trilful  neglect  of  a  public  trust,  affecting 
the  community,  is  an  offence  at  common  law." 

The  attorney,  in  his  argument,  has  referred  to  the  case  of 
the  Commonwealth  v.  the  Mayor  and  Aldermen  of  the  City  of 
Boston^  which  was  tried  at  the  May  term  of  this  court,  1833.' 
They  were  indicted  for  neglecting  to  perform  the  duty  of  making 
out  a  true  certificate  of  a  result  of  an  election  which  was  held 
in  this  city,  in  April  of  that  year,  for  a  representative  to  con- 
gress for  this  district,  for  omitting,  in  the  certificate  which  they 
transmitted  to  the  secretary  of  the  commonwealth,  to  mention 
the  portion  of  votes  which  were  given  at  the  election  for  George 
Odiorne,  Esq.,  who  was  one  of  the  candidates.  The  indict- 
ment was  founded  on  the  act  of  1833,  c.  68,  which  declared, 
^^  that  if  the  mayor,  or  either  of  the  aldermen  or  ward  officers 
of  the  city  of  Boston,  shall  neglect  to  perform  any  of  the  duties, 
which  by  that  act  they  are  required  to  perform,  each  officer  so 
neglecting  shall  forfeit  and  pay  a  sum  not  exceeding  two  hun- 
dred dollars,  nor  less  than  thirty  dollars.  It  was  contended,  at 
the  trial,  on  the  part  of  the  defendants,  by  Mr.  Pickering  and 
Mr.  Dunlap,  their  counsel,  that  unless  the  neglect  was  tffi\fid, 
they  could  not  be  convicted.  But  the  court  instructed  the  jury, 
that  they  might  find  the  defendants  guilty,  unless  the  defendants 

1  Ante,  p.  298. 


TEACHER'S    CRIMINAL   CASES.  583 

Commonwealth  v.  Dunham  and  others. 

should  satisfy  them  that  the  omission  did  not  proceed  from  care- 
lessnessy  which  might  have  been  prevented  on  their  part  by  ordi- 
nary care.  This  opinion  was  founded  on  the  express  language 
of  the  act,  which  imposed  the  penalty  for  neglect,  for  a  simple 
act  of  negligence.  It  was  considered,  that  it  was  competent 
for  the  legislature  to  punish  neglect  in  a  matter  of  great  polit- 
ical  importance,  even  though  it  was  not  malicious  or  wilful. 
But  in  the  12th  section  of  the  6th  chapter  of  the  Revised  Stat^ 
utes,  this  provision  is  altered,  so  that  the  forfeiture  is  now  made 
to  arise  only  in  cases  of  wilful  neglect.    ' 

The  case  of  Respvilica  v.  Powell,  (1  Dall.  47,)  was  for  a 
cheat  at  common  law.  The  defendant  was  employed  by  the 
United  States  as  a  baker,  and  fraudulently  marked  two  hundred 
and  nineteen  barrels  of  bread  as  weighing  eighty-eight  pounds 
each,  whereas  they  only  severally  weighed  sixty-eight  pounds. 
Mr.  Lewis  contended  for  the  defendant,  that  false  tokens  were 
only  indictable  by  the  statute  of  33  Hen.  VIII.  c.  1,  which  was 
not  in  force  in  Pennsylvania.  The  attorney  general,  Sargeant, 
insisted  that  the  defendant's  office  was  in  nature  of  a  public  trust, 
and  that  therefore  the  indictment  was  good.  The  court  said, 
that  this  was  clearly  an  injury  to  the  public ;  and  that  the  fraud 
was  more  easy  to  be  perpetrated,  since  it  was  the  custom  to  take 
the  barrels  of  bread  at  the  marked  weight,  without  weighing 
them.  The  public  could  not  by  common  prudence  prevent  the 
fraud,  as  the  defendant  was  himself  the  officer  of  the  public  pro 
hac  vice.  They  therefore  decided  that  the  offence  was  indicts 
able. 

The  last  case  to  which  I  shall  refer,  on  which  the  attorney  for 
the  commonwealth  relied,  was  of  the  King  v.  Mawbrey,  (6  Term 
R.  619.)  It  was  an  indictment  for  a  conspiracy  to  pervert  the 
course  of  justice  by  producing  in  -evidence  a  false  certificate, 
that  a  highway  (indicted)  was  in  repair,  to  influence  the  judg- 
ment of  the  court.  It  was  decided,  that  it  was  not  necessary  to 
set  forth  that  the  defendants  knew  at  the  time  of  the  conspiracy 
that  the  contents  of  the  certificate  were  false ;  it  was  sufficient 
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that  for  such  purpose  they  agreed  to  certify  the  fact  as  true, 
without  knowing  that  it  was  so.  In  this  case  there  was  a  wil- 
ful and  fraudulent  agreement  by  the  defendants,  to  make  a  cer- 
tificate to  influence  the  court,  without  knowing  at  the  time 
whether  it  was  true.  The  court  said,  that  they  were  bound  to 
know  that  it  was  true  before  they  signed  the  paper.  Lawrence, 
justice,  in  pronouncing  his  opinion  said, ''  it  was  not  unlike  the 
case  of  perjury,  where  a  man  swears  to  a  particular  fact  with- 
out knowing  at  the  time  whether  the  fact  was  true  or  false ;  it 
is  as  much  perjury  as  if  he  knew  the  fact  to  be  false,  and  equally 
indictable.'^ 

An  indictment  must  be  a  true  description  of  an  oflTence,  and 
contain  all  circumstances  which  are  essential  to  its  commission. 
The  omission  of  any  material  circumstance  cannot  be  supplied 
by  intendment,  nor  after  verdict.  Nothing  is  to  be  considered 
in  the  indictment  which  is  not  plainly  expressed,  or  necessarily 
implied  in  the  words.  The  rule  applicable  to  all  cases  is,  ^*  that 
the  special  manner  of  the  whole  fact  ought  to  be  set  forth  with 
such  certainty,  that  k  may  judicially  appear  to  the  court  that 
the  indicters  have  not  gone  upon  insufficient  premises.*'  There- 
fore it  is  said  ^^  that  no  periphrasis  or  circumlocution  whatK>- 
ever  will  supply  those  words  of  art  which  the  law  hath  appro- 
priated for  the  description  of  the  offence.  But  the  indict- 
ment must  expressly  allege  everything  material  in  the  descrip- 
tion of  the  substance,  nature,  and  manner  of  the  crime  ;  for  no 
intendment  shall  be  admitted  to  supply  a  defect  of  this  kind." 

I  have  endeavored  to  pay  close  attention  to  the  printed  ail- 
ment of  the  learned  attorney  for  the  commonwealth,  and  to 
the  authorities  on  which  he  has  relied,  in  support  of  this  indict- 
ment, and  it  appears  to  me  that  they  are  altogether  founded  on 
the  principle,  that  the  act  of  the  defendants  which  is  complained 
of,  was  done  by  them  wilfully,  if  not  corruptly.  And  yet  I  do 
not  find  in  the  indictment  that  what  is  charged  against  them  is 
therein  alleged  to  have  been  done  wilfully,  or  with  any  unlawful 
intent.    In  drawing  the  indictment  every  allegation  to  that 
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effect  is  carefully  omitted.  And  yet  it  is  an  elementary  prin- 
ciple^  that  to  render  a  party  criminally  responsible,  a  vicious 
will  must  concur  with  a  wrongful  act.  (1  Stark.  C.  P.  177.) 

This  indictment  does  not  chai^  against  the  defendants,  that 
they  certified  and  made  oath  to  a  return  which  they  knew  to  be 
false,  or  had  reason  at  the  time  to  suspect  was  false.  That 
would  have  been  perjury,  according  to  an  express  provision  of 
the  Revised  Statutes,  (c.  28,  s.  2.)  It  is  not  chaiged  in  the 
indictment,  that  the  defeiidants,  intending  to  deceive  and  de- 
fraud the  public,  conspired  together  to  make  and  publish  this 
false  certificate ;  or  that  they  wilfully  neglected  to  examine  and 
compare  the  books  with  the  return,  knowing  it  to  be  false ;  nor 
is  it  intimated  in  the  indictment,  that  they  had  any  reason  to 
believe  that  the  books  did  not  indicate  the  truth  of  the  state- 
ment But  the  indictment  charges  only,  that  the  defendants 
did  not  examine  the  books,  and  did  not  ascertain  the  truth  of 
the  return,  and  that  without  any  such  examination,  and  without 
knowing  the  state  of  the  books,  they  made  and  swore  to  the 
certificate,  and  that  the  return  was  false.  It  Js  not  alleged,  that 
this  was  done  by  them  wilfully,  and  with  an  unlawful  intent  to 
deceive ;  and  yet,  to  constitute  a  misdemeanor  at  common  law 
growing  out  of  the  infraction  of  a  statute,  the  indictment  must, 
I  conceive,  allege  that  it  was  done  wilfully  and  for  some  unlaw- 
ful purpose.  If  the  act  of  the  defendants  complained  of  might 
have  been  done  innocently,  by  inadvertence,  or  through  mis- 
take, or  even  ignorantly,  or  from  incapacity  to  understand  the 
books,  although  the  signing  of  such  a  certificate  may  have  been 
an  imprudent  act,  full  of  hazard  to  themselves  and  to  the  bank, 
and  highly  inconsistent  with  their  duty  as  directors;  it  still 
cannot  be  a  subject  of  criminal  accusation  at  common  law, 
which  always  includes  something  wilful,  or  corrupt,  and  done 
with  an  evil  intent. 

It  is  very  apparent,  that  the  statute  intended  that  the  return 
should  be  made  from  the  books,  and  that  the  directors  should 
give  to  it,  by  their  certificate^  the  sanction  of  their  personal 
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knowledge  ;  because  they  are  required  on  their  oath  to  certify 
that  the  books  indicated  its  correctness.  The  statute^  however, 
does  not  in  express  words  require  them  ^'  to  examine  the  books, 
and  to  compare  them  with  the  return."  It  leaves  to  their  dis- 
cretion, to  take  their  own  method  to  satisfy  themselves  of  the 
state  of  the  books,  and  of  the  correctness  of  the  return.  If 
then,  they  should  appoint  one  or  more  of  their  number,  skilled 
in  accounts,  and  in  whom  they  reposed  confidence,  to  compare 
the  return  with  the  books,  and  should  make  the  certificate  on 
the  report  of  such  committee,  it  could  not  be  said,  that  they  did 
the  act  without  examination,  and  without  knowledge  ;  and  yet 
the  return,  even  under  these  circumstances,  might  prove  to  be 
incorrect. 

If  the  directors  of  a  bank  undertake  to  examine  and  com- 
pare the  books  with  the  cashier's  statement,  what  degree  of  ex- 
amination will  satisfy  the  law  ?  One  director  will  be  satisfied 
with  a  slight  inspection ;  but  a  more  careful  and  consdentioos 
director  will  choose  to  go  into  a  thorough  examination,  so  as  to 
be  satisfied  that  the  books  of  the  bank  are  correct,  as  well  as 
that  they  indicate  the  state  of  facts  contained  in  the  return. 
The  law,  presuming  that  directors  will  act  in  good  faith,  seems 
also  to  presume  that  they  will  perform  this  task  according  to 
their  intelligence  and  sense  of  duty.  It  may  be  done  very  im- 
perfectly. The  return  may  be  very  erroneous,  and  mislead  the 
public  to  their  great  injury.  But,  unless  the  fault  arise  from 
wilful  misconduct  on  their  part,  I  am  constrained  to  believe, 
that  it  cannot  be  a  subject  of  criminal  accusation. 

The  bank  may  be  made  to  suffer,  according  to  the  provision 
of  the  66th  section  of  the  statute,  for  the  neglect  of  its  officers 
in  not  making  a  return.  The  directors  may  be  subjected  to 
answer  for  the  damages,  in  their  private  capacities,  for  misman- 
agement and  lack  of  vigilance  ;  because  it  is  their  duty  to  ad- 
minister the  bank  according  to  the  provisions  of  law,  and  to 
exercise  a  vigilant  supervision  over  the  cashier,  and  over  all 
subordinate  officers,  which  in  some  cases  is  both  salutary  and 


THACHER'S  CRIMINAL  CASES.  587 


Commonwealth  v.  Dunham  and  others. 


necessary,  and  in  all  cases  would  be  attended  with  good  effect. 
But  unless  something  is  done  by  the  directors  unlawfully  and 
wilfully,  and  with  intent  to  defraud  or  to  injure  the  public,  or 
an  individual,  it  is  not  matter  for  an  indictment  at  the  common 
law,  or  on  the  statute. 

Both  these  banks  have  failed  ;  and  I  am  aware  that  a  great 
prejudice  exists  in  the  mind  of  the  public  against  their  man- 
agers. Without  doubt  there  have  been  great  imprudence  and 
misconduct,  and  the  public  feel  with  deep  sensibility  the  wide- 
spread ruin  to  individuals,  and  the  discredit  which  has  fallen 
on  this  community.  But  the  defendants  are  not  on  trial  for 
general  mismanagement,  or  neglect  in  the  performance  of  their 
trust,  but  for  a  specific  act ;  and  the  question  is,  whether  the 
act  charged  is  clearly  defined  to  be  an  oflence,  and  is  within 
the  meaning  and  intent  of  the  law. 

The  law  required  them  to  certify  on  oath  to  the  truth  of  the 
cashier's  return.  In  compliance  with  the  letter  of  the  law,  they 
have  made  and  sworn  to  such  a  certificate,  which  proves  to  be 
false.  If  this  was  done  by  them  wilfully,  and  they  knew  at  the 
time,  or  had  reason  to  suspect  that  it  was  false,  the  offence  was 
perjury  within  the  letter  and  spirit  of  the  law,  and  nothing  else. 
But  the  indictment  makes  no  such  charge,  nor  that  the  act  was 
done  with  any  criminal  intent.  In  the  entire  absence  of  any 
charge  of  criminal  intent,  the  court  cannot  infer  one ;  nor 
would  a  jury  be  bound  to  infer  one,  and  the  judgment  would 
be  arrested,  if  the  jury  should  return  a  verdict  of  guilty.  A 
trial  would  be  a  waste  of  time,  and  could  be  followed  by  no 
good  consequences.  It  might  even  be  a  ground  to  reproach 
the  inefficacy  of  legal  forms.  It  follows,  therefore,, that  as  the 
indictment  is  defective  in  this  essential  particular,  the  defend- 
ants ought  not  to  be  held  to  answer  further ;  —  and  it  is  the 
order  of  the  court,  that  both  indictments  be  quashed,  and  the 

defendants  be  discharged. 

Indictment  quashed. 


588  TEACHER'S  CRIMINAL  CASES. 

•  Commonwealth  v.  Whitney. 


JUNE    TERM,   1838. 

COBIMONWEALTH   i;,    GeORGE  C.   WhiTNET. 

Where,  in  the  trial  of  an  indictment  for  forgery,  a  paper  was  handed  to  a 
witness,  with  all  the  writing  but  the  signature  concealed,  and  the  witness 
asked  whether  the  signature  was  his ;  it  was  held^  that  the  witness  was 
not  bound  to  answer,  without  first  seeing  the  contents  of  the  paper. 

Where,  in  an  indictment  for  forgery,  it  was  alleged  that  the  act  was  done 
with  intent  to  defraud  one  D.  F. ;  it  was  luld,  that  the  intent  to  defraud 
D.  F.  was  material,  and  must  be  proved. 

If  a  person  passes  a  note  as  genuine,  knowing  it  to  be  forged,  the  law  infers 
that  the  intent  was  to  defraud,  because  it  is  the  natural  consequence  of 
the  act. 

If  one  signs  the  name  of  another  to  an  instrument,  with  the  honest  belief 
that  he  had  authority  to  do  so,  it  negatives  the  intent  to  defraud. 

The  defendant  was  tried  on  two  indictments,  for  uttering 
two  notes  of  hand,  one  for  eight  hundred  dollars  and  the  other 
for  sixteen  hundred  dollars,  purporting  to  be  given  by  himbelf 
to  George  Whitney,  with  forged  indorsements  on  the  same,  he 
knowing  at  the  time  that  the  same  were  forged,  and  with  intent 
to  defraud  one  Dana  Fay.  The  signatures  to  the  indorsements 
alleged  to  have  been  forged  were  those  of  George  Whitney,  the 
father,  and  David  M.  Whitney,  a  brother  of  the  defendant. 
The  indictments  had  been  pending  several  terms,  but  the  trials 
were  delayed  on  account  of  the  absence  of  George  Whitney 
and  David  M.  Whitney,  who  concealed  themselves,  that  they 
might  not  be  compelled  to  attend  as  witnesses  for  the  prose- 
cution. But  they  were  brought  into  court,  at  the  May  term, 
and  ordered  to  recognize  in  one  thousand  dollars  each,  with 
surety,  for  their  appearance  to  testify  at  the  trial.  In  the  course 
of  the  cross-examination  of  George  Whitney,  the  counsel  for 
the  defendant  presented  to  him  a  paper,  on  which  was  written 
the  name  of  the  witness,  and  he  was  asked  if  it  was  his  hand- 
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writing.  The  writing  to  which  the  signature  was  attached,  was 
covered  with  an  envelope,  so  that  nothing  appeared  but  the 
name.  The  witness  requested  to  see  the  paper,  as  well  as  the 
signature ;  but  the  counsel  refused,  and  said  that  his  object 
was  to  test  the  ability  of  the  witness  to  recognize  his  own  hand- 
writing. Both  the  attorney  for  the  commonwealth  and  the  wit- 
ness appealed  to  the  court.  The  counsel  for  the  defendant  said, 
that  such  a  question,  for  like  purpose,  and  in  this  form,  had 
been  allowed  to  be  put  to  a  witness  in  a  trial  in  the  supreme 
judicial  court.  The  court  ruled,  that  although  the  question 
might  be  put  to  the  witness,  and  he  might  answer  it,  yet  that 
the  court  would  not  compel  him  to  answer,  unless  he  were  per- 
mitted first  to  see  the  instrument  on  which  the  signature  was 
written.  A  view  of  the  paper  would  assist  both  his  memory 
and  judgment.  The  question  proposed  to  him  in  the  present 
form,  was  calculated  to  create  confusion  in  his  mind ;  and  a 
witness  on  the  stand  was  entitled  to  the  protection  of  the  court, 
so  as  to  give  his  testimony  with  full  knowledge  and  delibera- 
tion. A  person  might  be  deceived  by  the  imitation  of  his  own 
hand-writing,  as  well  as  in  that  of  a  stranger.  It  was  well 
known,  too,  that  signatures  might  be  imitated  so  exactly,  as  to 
deceive  the  individual  whose  signature  was  forged.  The  wit- 
ness declined  answering  without  first  seeing  the  paper. 

ParkeVy  for  the  commonwealth. 
Sprague  and  Brigham,  for  the  defendant. 

Teacher,  J.  charged  the  jury  as  follows :  —  Forgery  consists 
in  falsely  making  a  writing  to  the  prejudice  of  another  person's 
right,  and  with  the  intent  to  defraud.  To  utter  such  a  paper, 
knowing  it  to  be  false,  and  with  the  intent  to  defraud  another, 
is  an  offence  of  equal  magnitude  with  the  original  forgery, 
and  is  punished  with  like  severity.  The  present  indictments 
are  founded  on  the  Revised  Statutes,  c.  127,  s.  2,  and  are  for 
uttering  two  forged  indorsements  on  promissory  notes,  with 
intent  in  each  case  to  defraud  one  Dana  Fay.     To  support 
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these  indictments  it  is  necessary  to  be  shown,  that  the  defend- 
ant, having  these  notes  in  his  possession,  uttered  them ;  that  is, 
passed  them  to  Dana  Fay,  with  the  intent  to  defraud  him. 
He  might  have  been  charged,  generally,  under  the  14th  section 
of  the  same  chapter  of  the  Revised  Statues  "  with  an  intent  to 
defraud ; "  in  which  case,  if  it  should  be  shown  at  the  trial, 
that  he  intended  to  defraud  Dana  Fay,  or  George  Whitney,  or 
David  Whitney,  or  any  other  person,  it  would  authorize  your 
verdict  against  him.  But  the  indictment  alleges,  which  therefore 
is  a  materal  allegation,  and  must  be  proved,  that  the  intent  was 
to  cheat  or  defraud  Dana  Fay  ;  and  if  you  are  not  satisfied  that 
he  intended  to  defraud  him,  you  roust  find  the  defendant  not 
guilty.  If  the  defendant  knew  that  the  indorsements  were  false^ 
and  that  he  had  no  authority  to  pledge  the  names  of  Geoi^ 
Whitney  and  David  M.  Whitney  for  these  notes,  and  yet  de- 
liberately passed  them  as  genuine  securities  to  Dana  Fay,  the 
law  will  infer  the  intent  to  defraud  him ;  because  it  naturally 
results  from  the  act.  For  neither  George  nor  David  M.  Whit- 
ney were  answerable  for  the  notes  ;  at  least,  the  whole  burden 
i$  thrown  on  the  defendant  to  prove,  that  it  was  a  bona  fide  act 
on  his  part,  and  that  he  did  not  intend  to  defraud.  If  I  pre- 
sent and  pass  to  the  foreman  a  bill,  with  the  name  of  one  of 
my  friends  upon  it,  but  know  at  the  time  that  it  is  a  forged 
signature,  it  would  be  idle  to  say,  that  I  had  no  intent  to  de- 
fraud. 1  could  not  expect  that  such  friend  would  pay  it,  after 
discovering  the  ill  use  which  I  had  made  of  his  friendship. 

The  question  will  then  arise,  and  you  must  inquire,  1.  whether 
the  indorsements  were  forged  ;  and  2,  whether  the  party  on  trial 
knew  that  they  were  forged.  As  to  the  first,  not  only  do  father 
and  brother  say  that  they  never  signed  these  indorsements,  but 
no  witness  has  been  brought  forward  to  testify,  that  he  believed 
that  the  signatures  were  genuine.  It  is  testified  also,  that  the 
defendant  admitted  both  to  father  and  brother  that  they  were 
false.  But  it  has  been  contended,  in  the  defence,  that  although 
the  signatures  to  these  indorsements  were  not  genuine,  yet  that 
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the  defendant  was  authorized  to  write  and  use  the  names  both 
of  George  and  David  M.  Whitney  in  this  way,  and  that  they 
were  bound  by  his  act.  If  it  were  true,  that  he  had  authority 
to  use  their  names,  it  would  follow,  not  only  that  they  would 
be  bound  by  the  indorsements,  and  liable  to  pay  the  notes,  but 
also  that  that  the  notes  were  not  uttered  with  intent  to  defraud. 
If  Dana  Fay  received  a  good  indorsed  note,  he  could  not  be 
defrauded  by  it,  even  although  the  parties  should  not  be  able  to 
pay  the  money.  If  the  father  and  brother  had,  in  repeated 
instances,  paid  notes  to  which  their  signatures  had  been  affixed 
by  the  defendant,  without  remonstrance  or  objection,  it  might 
be  fairly  inferred,  that  they  had  authorized  him  to  use  their 
names  in  this  way.'  But  the  father  and  brother  not  only  deny 
the  signatures,  but  that  they  ever  gave  to  the  defendant  author- 
ity to  use  their  names.  They  declare  that  they  have  never  paid 
notes  for  him,  to  which  he  had  forged  their  signatures.  For- 
merly, they  say,  they  indorsed  his  notes  ;  but  for  a  year  and  more 
before  this  transaction,  they  had  refused  to  lend  him  their  names. 
Now,  it  is  for  the  defendant  to  prove,  that  they  expressly  or 
impliedly  authorized  him  to  use  their  names  and  credit  in  this 
way.  To  take  it  out  of  the  case  of  a  fraudulent  uttering  of 
these  notes,  it  is  not  sufficient  that  he  relied  on  their  paternal 
and  brotherly  affection  to  pay  the  notes,  and  so  to  screen  him 
from  the  legal  consequences  of  his  criminal  conduct.  If  there 
was  not  an  actual  authority,  still,  if  the  defendant  had  fair  ground 
to  consider  that  he  had  such  authority,  that  would  negative  the 
intention  to  defraud,  and  would  reUeve  him  from  the  imputa- 
tion of  guilt,  which  arises  out  of  this  transaction.  As  the  de- 
fendant made  the  notes  himself,  he  could  not  be  ignorant  that 
the  signatures  to  the  indorsements  were  false.  And  I  think, 
unless  you  believe  that  he  was  authorized  to  use  the  names  of 
father  and  brother,  if  not  by  an  express,  at  least  by  a  clearly 
implied  authority,  or  unless  he  had  fair  ground  to  believe  it,  you 
will  be  bound  to  find  him  guilty. 

>  Regina  v.  ParUh,  (8  Car.  &  Payne,  94}  ;  Regina  v.  Beard^  (Ibid.  1430 
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The  jury  returned  a  verdict  of  guilty.    The  defendant  ap- 
pealed to  the  next  term  of  the  supreme  judicial  court.^ 


MARCH  TERM,   1839. 
Commonwealth  i;.  James  Wallace. 

Where,  in  the  trial  of  an  indictment  for  illegal  voting  at  a  ward  meeting  in 
the  city  of  Boston,  a  copy  of  the  record  of  the  proceedings  of  that  meet- 
ing, kept  by  the  clerk  of  the  ward,  was  read,  to  show  that  sach  proceed- 
ings were  illegal,  and  oral  testimony  was  offered  to  prove  the  same,  it  was 
held,  that  such  testimony  was  inadmissible,  because  the  record  was  the  best 
evidence  of  the  fact. 

Where  one  votes  at  an  election,  whose  name  is  npon  the  list  of  voters,  when 
he  is  not  legally  qualified  to  vote,  it  is  a  question  of  fact  for  the  jury, 
whether  he  committed  the  offence  wilfully. 

The  defendant  was  indicted,  under  the  Revised  Statutes, 
c.  4,  s.  6,  for  illegally  voting  at  a  meeting  for  the  election  of  a 

• 

member  of  the  common  council,  for  Ward  No.  11,  in  the  city  of 
Boston,  on  the  24th  day  of  December,  1838.  The  indictment 
charged  that  the  act  was  wilfully  committed  by  the  defendant, 
he  knowing,  at  the  time,  that  he  had  not  paid  any  tax  withia 
the  commonwealth,  at  any  time  within  two  years  preceding  the 
election.  It  appeared  that  he  had  not  paid  any  tax  within  two 
years.  In  addition  to  the  circumstance,  that  his  name,  which 
was  on  the  list  of  qualified  voters,  was  checked,  the  officer 
who  arrested  him,  testified,  that  he  admitted  to  him  in  conver- 
sation, at  the  time  of  the  arrest,  that  he  voted  at  the  election. 
But  there  was  some  uncertainty  on  the  part  of  the  witness, 
whether  the  admission  referred  to  the  meeting  on  the  24th  day 

>  At  the  following  term  of  the  supreme  judicial  court  in  Suffolk,  the  defend- 
ant, having  retracted  his  plea  of  not  guilty  on  both  indictments,  was  sen- 
tenced on  each  to  a  period  of  confinement  in  the  state  prison. 
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of  December,  or  to  a  previous  meeting ;  there  having  been  two 
previous  trials  to  elect  a  member  of  the  common  council  for 
that  ward  without  success. 

The  counsel  for  the  defendant  first  insisted  that  the  meeting 
was  not  duly  organized,  and  read  to  that  efiect  the  proceedings 
of  the  meeting,  copied  from  the  record  kept  by  the  clerk  of  the 
ward,  which  he  offered  to  prove  by  oral  testimony.  The 
county  attorney  objected  to  any  testimony  on  this  point,  be- 
cause it  appeared  that  the  proceedings  of  the  meeting,  at  the 
organization  of  the  ward,  had  been  recognized  as  correct  by  the 
mayor  and  aldermen,  which  he  considered  as  conclusive  evi- 
dence of  their  regularity ;  and  secondly,  that  oral  testimony  was 
not  admissible  to  prove  the  contents  of  the  clerk's  record.  The 
court  ruled  that  it  was  competent  to  go  into  the  inquiry,  as  to 
the  legal  organization  of  the  meeting ;  inasmuch  as  if  the  meet- 
ing was  not  regularly  held  and  conducted,  the  proceedings 
would  be  null  and  void,  and  therefore,  no  offence  could  have 
been  committed  by  any  one  who  presumed  to  vote  on  the  occa- 
sion. But  the  oral  testimony  was  rejected,  because  the  record 
was  the  best  evidence  of  the  fact  The  record  was  not  pro- 
duced, and  the  point  was  no  further  pressed. 

Halletty  for  the  defendant,  contended  that  the  act  was  not 
wilful  on  the  part  of  the  defendant,  inasmuch  as  his  name  was 
in  the  list  of  qualified  voters ;  and  he  might,  therefore,  have 
reasonably  believed  that  he  had  a  right  to  vote  at  the  elec- 
tion. 

Parker,  for  the  commonwealth. 

Thacher,  J.,  charged  the  jury  substantially  as  follows : 
It  is  not  inappropriate  to  consider,  at  this  time,  what  consti- 
tutes a  qualified  voter  by  the  laws  of  the  commonwealth,  and 
some  of  the  guards  provided  by  law  to  secure  the  freedom  of 
elections,  and  to  maintain  the  pure  elective  franchise.  Every 
male  citizen  of  twenty-one  years  of  age  and  upwards,  (except- 
ing paupers  and  persons  under  guardianship,)  who  shall  have 
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resided  in  the  commonwealth  one  year,  and  within  the  town  io 
which  he  may  claim  a  right  to  vote,  six  calendar  months  next 
preceding  any  election  of  town,  county  or  state  officers,  or  of 
representatives  to  congress,  and  who  shall  have  paid  by  himself 
or  his  parent,  master  or  guardian,  any  state  or  county  tax, 
which  shall,  within  two  years  preceding  such  election,  have 
been  assessed  upon  him,  in  any  town  of  this  commonwealth, 
and  also  every  citizen  who  shall  be  by  law  exempted  from  taxa- 
tion, and  who  shall  be  in  all  other  respects  qualified,  as  above- 
mentioned,  shall  have  a  right  to  vote  in  all  such  elections. 
(Cons,  of  Mass.  3d  art.  of  amendment ;  Rev.  St.  c.  3,  s.  1 ;  ib. 
c.  6,  s.  14.)  He  must  be  a  citizen  of  the  United  States,  and  at 
least  twenty-one  years  of  age ;  have  resided  in  the  common- 
wealth for  one  year,  and  in  the  town  for  six  months  before  the 
election ;  and  have  paid  a  state  or  county  tax  assessed  upon 
him  in  a  town  of  the  state  within  two  years. 

To  secure  to  voters  their  right,  and  to  exclude  from  the  bal- 
lot box  those  who  are  unqualified,  it  is  made  the  duty  of  the 
selectmen  in  every  town  of  the  state,  and  of  the  mayor  and 
aldermen  in  the  several  cities,  to  prepare  lists  of  the  qualified 
voters  in  their  respective  towns  and  cities ;  and  no  person  is 
permitted  to  vote  at  an  election,  whose  name  is  not  borne  on 
the  list.  To  guard  against  omissions,  which  may  occur  through 
accident,  mistake,  or  design,  the  list  must  be  prepared  and  pub- 
lished in  good  season  ;  at  least  ten  days  before  each  election, 
that  the  legal  voters  may  know  whether  their  names  are  on  the 
list,  and  that  any  one  who  is  wrongfully  omitted,  may  cause  it 
to  be  placed  on  the  list.  This  is  not  considered  as  an  additional 
qualification,  superinduced  upon  the  constitution,  but  as  a  rea- 
sonable and  necessary  means  to  secure  to  the  legal  voter  his 
right,  which  is  declared  by  that  instrument,  and  to  preserve  in 
its  original  purity  the  elective  franchise.  On  this  point,  the 
opinion  of  the  supreme  judicial  court  of  this  commonwealth 
was  expressed,  in  the  case  of  Capen  v.  Foster j  (12  Pick.  485.) 
<<  The  provision  in  the  general  law  regulating  elections,"  (says 
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Shaw,  Ch.  J.)  <<and  that  in  the  act  incorporating  the  city, 
which  require  that  the  qualifications  of  voters  shall  be  pre- 
viously offered  and  proved,  in  order  to  entitle  them  to  vote,  that 
their  names  shall  be  entered  upon  an  alphabetical  register,  or 
list  of  voters,  is  highly  reasonable  and  useful,  calculated  to  pro- 
mote peace,  order  and  celerity,  in  the  conduct  of  elections,  and 
as  such  to  facilitate  and  secure  this  most  precious  right  to  those 
who  are  by  the  constitution  entitled  to  enjoy  it ;  that  it  cannot 
be  justly  regarded  as  adding  a  new  qualification  to  those  pre- 
scribed by  the  constitution,  but  as  a  reasonable  and  convenient 
regulation  of  the  mode  of  exercising  the  right  of  voting,  which 
it  was  competent  to  the  legislature  to  make ;  and  therefore,  that 
these  legal  enactments,  not  being  repugnant  to  the  constitution, 
are  valid  and  binding  laws,  to  which  both  voters  and  presiding 
oflicers  at  elections,  are  authorized  and  bound  to  conform." 

So  early  as  March,  1801,  an  act  was  passed  by  the  legisla- 
ture, requiring  lists  of  the  qualified  voters  to  be  prepared  in  all 
the  towns  and  districts,  previously  to  the  election  of  state  ofli- 
cers,  and  declaring  that  no  person  should  be  permitted  to  give 
in  his  vote,  until  the  presiding  officers  at  the  election  had  an 
opportunity  to  inquire  his  name,  and  had  fdund  it  on  the  list. 
The  experience  of  one  generation  having  demonstrated  the 
beneficial  operation  of  this  law,  it  was  adopted  into  the  Revised 
Statutes  in  1835,  and  is  now  a  part  of  our  public  law.' 

No  person  may  vote  at  any  election,  who  is  not  possessed  of 
the  legal  qualification,  even  though  his  name  should  be  borne  on 
the  list.  The  name  on  the  list  is  a  conclusive  guide  to  the  in- 
spectors of  the  election ;  and  they  need  not  stop  to  inquire  into 
the  qualification  or  right  of  a  person  offering  to  vote,  whose 
name  is  on  the  list ;  but  the  name  being  on  the  list  confers  no 
right  on  the  individual  to  vote,  if  he  does  not  possess  the  consti- 
tutional qualification.  The  constitution  declares  the  qualifica- 
tion ;  the  list  is  in  aid  of  it,  but  does  not  supersede  it.    It  may 
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not  be  known  to  those  who  prepare  the  list,  that  while  an  indi- 
Tidual  possesses  the  qualifications  of  age  and  residence,  he  is 
not  a  citizen  of  the  United  States,  or  that  he  has  not  paid  a  tax 
within  two  years.  He  may  have  remored  from  another  town  ; 
they  may  not  have  been  correctly  informed  ;  and  in  their  de- 
sire to  secure  to  the  citizen  his  rights,  they  may  have  taken  that 
for  true,  which  ought  to  have  been  first  proved.  What,  how« 
ever,  is  doubtful  and  unknown  to  the  public  officer,  is  presumed 
to  be  matter  of  certainty  to  the  individual.  If  he  values  a  privi- 
lege which  belongs  to  him,  he  can  inspect  the  list,  and  see  that 
his  name  is  inserted  on  it.  And,  if  he  knows  that  he  has  lost  his 
privilege,  by  failing  to  comply  with  the  condition,  he  is  bound 
to  refrain  from  an  act  which  the  law  condemns.  In  gen^nl, 
knowledge  of  qualification  as  well  as  of  disqualification,  is  pre- 
sumed to  be  possessed  by  the  citizen  who  appears  at  the  polls 
and  tenders  his  vote.  Still,  however,  there  may  be  circum- 
stances which  will  satisfy  a  jury  that  a  party  acted  ignoiantly, 
under  belief  of  right,  and  without  a  wilful  intention  to  ofiend« 
That  is  matter  of  fact  for  your  consideration,  and  to  be  settled 
on  your  responsibility.  Your  verdict  in  this  case  will  settle  the 
question,  whether  you  believe,  from  the  evidence,  that  the  de- 
fendant acted  wilfully,  even  if  no  doubt  should  rest  upon  your 
minds,  that  he  actually  voted  at  the  election. 
The  jury  found  the  defendant  not  guilty. 


JULY  TERM,   1839. 

William  Barnicoat  and  others.   Engineers  of   the   city 
OP  Boston  v.  Six  quarter  casks  of  Gunpowder. 

A  plea  of  not  guilty  to  a  libel  for  the  forfeiture  of  gunpowder,  under  theact  of 
1833,  c.  151,  by  the  claimant  in  whose  possession  the  gunpowder  was 
found,  puts  the  truth  of  the  libel  at  issue,  both  as  to  the  liability  of  the 
gunpowder  to  forfeiture,  and  as  to  the  guilt  of  the  daimant. 
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Where  issue  was  joined  on  a  plea  of  not  guilty  to  a  libel  for  a  forfeiture  of 
gunpowder,  under  the  act  of  1833,  c.  151,  and  the  jury  returned  that 
the  gunpowder  was  had,  kept  and  possessed,  in  a  building  contrary  to  the 
statutes,  and  the  rules  and  regulations  of  the  engineers,  and  that  the 
claimant  was  not  guilty  ;  it  was  held,  that  the  gunpowder  was  forfeited, 
and  that  the  claimant  was  not  liable  for  the  costs  of  prosecution. 

The  libel  in  this  case,  setting  forth  the  grounds  of  seizure, 
was  filed  in  the  clerk's  office,  on  the  20th  day  of  May  ;  and,  at 
the  June  term,  Tasker  H.  Swett  appeared  by  counsel,  and  had 
leave  till  the  25th  day  of  that  month  to  file  a  claim  and  answer. 
Upon  the  claim  and  answer  so  filed,  the  counsel  for  the  libel- 
lants  moved  for  a  decree,  on  tlie  ground  that  nothing  was  con- 
tained in  the  answer,  controverting  the  right  to  seize  the  gun« 
powder,  or  showing  that  it  ought  not  to  be  forfeited.  The 
counsel  were  heard  on  this  motion,  and  the  court,  after  consid* 
eration,  pronounced  the  following  opinion  : 

ParJcer,  for  the  libellants. 
Fletcher,  for  the  claimant* 

Thacher,  J.  By  the  fifth  section  of  the  act  of  1833,  c.  151, 
entitled  "  an  act  further  regulating  the  storage,  safe  keeping, 
and  transporting  of  gunpowder,  in  the  city  of  Boston,"  it  is 
enacted  that  all  gunpowder  which  shall  be  kept,  had  or  pos- 
sessed within  the  city  of  Boston,  contrary  to  the  provisions  of 
that  act,  and  to  the  rules  and  regulations  made  by  the  board  of 
engineers  of  the  city  of  Boston,  may  be  seized  and  taken  into 
custody ;  that  the  same  shall  be  libeled  within  twenty  days 
afterwards;  and  that  a  summons  shall  be  served  on  the  person, 
in  whose  custody  the  gunpowder  shall  have  been  seized,  to  ap« 
pear  and  show  cause,  why  the  gunpowder  so  seized  should  not 
be  adjudged  forfeit.  It  is  also  enacted,  that  if  the  same  should 
be  adjudged  forfeit,  such  person  shall  pay  all  costs  of  prosecu- 
tion. From  the  language  of  the  act,  it  seems  not  to  be  mate- 
rial, whether  the  person  who  was  possessed  of  the  gunpowder, 
was  the  owner  or  not.    If,  being  in  his  possession  at  the  time, 
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it  18  liable  to  be  forfeited,  and  if  it  shall  be  so  adjudged,  he  sfaaD 
pay  all  the  costs  of  prosecution. 

The  libel  in  this  case,  after  setting  forth  at  length  the  several 
acts  of  the  legislature,  and  the  regulations  adopted  by  the  board 
of  engineers  on  the  subject  of  gunpowder,  complains,  that  on 
the  first  day  of  May,  1839,  Tasker  H,  Swett  was  duly  licensed 
to  keep  and  sell  gunpowder  at  his  place  of  business,  in  this  city, 
No.  18,  Custom  House  street,  and  that,  on  the  20th  day  of  the 
same  month,  he  had,  at  that  place,  six  quarter  casks  of  gunpow- 
der, over  and  above,  and  more  than  he  was  by  his  license 
authorized  to  keep  there ;  and  that,  for  this  cause,  the  engineers 
entered  and  seized  the  same.  In  the  claim  and  answer  of  the 
claimant,  he  says,  that  he  was  not  the  owner  of  the  gunpowder, 
but  that  it  belonged  to  the  King's  Mills  Powder  Company,  of 
the  town  of  Exeter,  in  the  state  of  New  Hampshire,  and  he 
claims  the  same  for  that  company,  as  their  authorized  agent. 
For  answer  to  the  libel,  he  says  that  he  is  not  guilty  in  manner 
and  form  as  the  libellants  have  declared  against  him,  which  he 
is  ready  to  verify,  &c.  He  concludes  with  a  prayer,  that  the 
gunpowder  may  be  restored  to  him,  as  the  authorized  agent  of 
the  said  owners.  The  counsel  for  the  libellants  insists,  that  this 
plea  does  not  answer  the  whole  libel,  and  moves,  that  for  want 
of  an  answer  to  that  part  which  relates  to  the  seizure  of  the  six 
quarter  casks,  the  same  should  be  decreed  forfeit.  He  con- 
tends, that  the  plea  puts  in  issue  only  the  guilt  of  Swett,  and  his 
liability  to  pay  the  costs.  The  claimant  may  not  be  answerable 
for  the  costs,  he  says  ;  but  still,  the  gunpowder  may  be  liable  to 
be  decreed  forfeit.  The  counsel  for  the  claimant  contends,  that 
the  plea  of  not  guilty  denies  all  the  allegations  of  the  libel,  and 
tenders  an  issue,  which  is  sufficient  in  law,  to  throw  upon  the 
libellants  the  burden  of  proving  the  whole  case,  both  the  right 
of  seizure,  and  the  guilt  of  Swett. 

Generally,  the  plea  of  not  guilty  is  a  denial  of  every  material 
fact  and  allegation  on  which  judgment  is  claimed  against  the 
defendanti  whether  to  an  indictment  or  civil  action,  in  the  admi- 
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ralty  or  exchequer.  Od  this  point,  I  need  not  multiply  author^ 
ities,  as  it  accords  with  reason  and  good  sense,  which  are  always 
to  be  respected ;  and  is  settled  conclusively  by  the  Revised 
Statutes,  c.  100,  s.  27,  which  declares,  that  ^'  in  every  suit  or 
action,  brought  to  recovejr  any  forfeiture,  the  defendant  may 
plead  the  general  issue,  and  give  in  evidence  any  special  matter, 
which  might  have  been  pleaded  in  bar  of  the  suit." 

The  article  seized  may  be  liable  to  seizure  and  condemna- 
tion, and  yet  the  party  in  possession  be  not  liable  to  costs ;  for 
it  may  have  been  in  his  possession,  without  hb  knowledge  and 
consent,  or  in  direct  opposition  to  his  will.  But  the  facts  of  this 
case  remain  to  be  settled  hereafter.  It  appears  from  the  libel| 
that  the  claimant  was  duly  licensed  to  sell  gunpowder  by 
wholesale  and  retail ;  and  it  is  apparent  therefore,  that  he  had 
a  right  to  have  the  article  in  his  possession,  according  to  the 
regulations  of  the  board  of  engineers.  If  he  has  exceeded  his 
license,  the  excess  may  be  liable  to  forfeiture.  He  may  con- 
tend, however,  that  these  six  quarter  casks  were  within  his 
license.  But  the  libellants  must  show,  as  they  have  alleged, 
that  they  were  "  over  and  above,  and  more  "  than  his  license 
authorized ;  otherwise,  there  must  be  a  verdict  of  acquittal  and 
a  restitution  of  the  property.  From  the  language  of  the  act,  it 
is  clear,  that  if  the  gunpowder  was  found  in  the  possession  of 
the  claimant,  he  is  the  proper  person  to  be  summoned,  whether 
he  was  the  owner  or  an  agent  for  them.  If  it  was  in  his  posses- 
sion, with  knowledge  and  consent,  contrary  to  the  acts  of  the 
legislature,  and  the  regulations  of  the  engineers,  there  must  be  a 
general  verdict  of  guilty,  notwithstanding  he  acted  only  as  an 
agent.  For  his  agency  will  not  screen  him  from  the  conse- 
quences of  an  unlawful  act.  Under  a  general  verdict  of  guilty, 
the  gunpowder  would  be  adjudged  forfeit,  and  the  claimant 
would  be  made  to  pay  the  costs  of  prosecution. 

If,  however,  the  court  should  now  decree,  that  the  gunpow- 
der should  be  forfeited  and  sold,  and  hereafter  there  should  be 
a  general  verdict  of  acquittal,  it  would  then  appear  by  the  record. 
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that  the  claimant  did  not  have  at  his  place  of  business  these  six 
quarter  casks  over  and  above  the  privilege  of  his  license,  and 
further,  that  the  gunpowder  had  not  been  kept  contrary  to  the 
statutes  and  regulations.  Consequently,  a  decree  of  forfeiture 
at  this  time  might  be  both  premature  and  erroneous.  If  the 
verdict  should  acquit  the  claimant  of  any  liability,  because  the 
gunpowder  was  not  in  his  custody  and  possession,  with  his 
knowledge  and  consent,  still  it  will  be  competent  for  the  jury  to 
find  also,  that  it  was  kept  contrary  to  law,  if  the  evidence  will 
authorize  it.  The  plea  tendered  puts  the  truth  of  the  libel  in 
issue,  both  as  to  the  liability  of  the  six  quarter  casks  of  gun- 
powder to  forfeiture,  and  as  to  the  guilt  of  the  claimant ;  and 
therefore,  the  motion  for  a  present  decree,  as  to  the  gunpowder, 

is  denied. 

Motion  denied. 

The  case  was  tried  by  the  jury,  on  the  16th  day  of  July,  and 
resulted  in  the  following  verdict :  *'  That  the  six  quarter  casks 
of  gunpowder  were  had,  kept  and  possessed,  in  the  city  of  Bos- 
ton, in  a  building  contrary  to  the  statutes,  and  the  rules  and 
regulations  of  the  engineers ;  and  the  jury  further  say,  that  the 
said  Swett  is  not  guilty  in  manner  and  form,  as  set  forth  in  said 
libel."  Thereupon,  the  counsel  for  the  libellants  moved,  that 
after  proclamation  made,  the  gunpowder  should  be  decreed  for- 
feit, and  be  ordered  to  be  sold;  and  further,  that  the  said 
Swett  be  ordered  to  pay  the  costs  of  prosecution,  notwithstand- 
ing the  verdict.  The  counsel  for  the  claimant  then  claimed  to 
be  heard  against  the  motion ;  and  accordingly,  the  parties  were 
heard  on  a  subsequent  day,  namely,  on  Saturday,  the  27th  day 
of  July ;  and,  on  Monday,  the  29th,  the  court  gave  the  follow- 
ing opinion,  in  which  is  contained  a  condensed  view  of  the 
proceedings. 

Teacher,  J.  In  all  cases  of  seizure  of  property,  for  an 
alleged  forfeiture,  the  owner  may  put  in  his  claim  to  the  pro- 
perty, and  contest  the  forfeiture.    Where,  consequent  on  the 
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seizure,  the  party  from  whom  the  property  is  taken,  is  subjected 
to  pay  the  costs  of  prosecution,  it  is  in  nature  of  an  additional 
forfeiture,  whereby  his  property  is  liable  to  be  taken  in  execu- 
tion, and  for  want  thereof,  his  body  to  be  arrested  and  held  for 
the  payment.  In  this  case,  the  six  quarter  casks  were  seized  in 
the  store  of  Tasker  H.  Swett,  and  a  notice  was  served  on  him 
according  to  the  statute.  The  libel  charges,  that  Swett  was  a 
duly  licensed  dealer  in  the  article  of  gunpowder,  by  wholesale 
and  retail,  at  a  certain  place  in  this  city  ;  that  he  had  these 
six  quarter  casks  in  the  same  place,  contrary  to  the  provisions  of 
law,  and  the  regulations  of  the  board  of  engineers ;  and  that 
Ihe  same  '^  were  over  and  above  and  more  "  than  he  was  author- 
ized to  keep  there,  and  that  they  were  for  this  cause  seized. 
Swett  appeared  and  claimed  the  property,  as  belonging  to  the 
King's  Mills  Powder  Company,  of  the  town  of  Exeter,  in  the 
state  of  New  Hampshire ;  and  for  answer  to  the  libel,  said,  that  , 
he  was  not  guilty  in  manner  and  form  as  the  libellants  had 
alleged,  and  further,  that  he  was  ready  to  verify  the  same*  He 
then  claimed  restitution  of  the  property,  as  a  general  agent  of 
the  company. 

In  this  stage  of  the  proceedings,  the  attorney  for  the  libel- 
lants moved,  that  the  gunpowder  should  be  decreed  forfeit,  in- 
asmuch as  the  plea  of  the  claimant  did  not  deny  its  liability  to 
seizure.  But  this  was  opposed  by  the  attorney  of  the  claimant, 
on  the  ground,  that  the  general  plea  of  not  guilty  was  a  denial 
of  the  truth  of  all  the  allegations  in  the  libel,  and  upon  an  issue 
to  the  jury  framed  on  that  plea,  the  whole  case  would  be 
open  to  them.  And  this  was  the  opinion  of  the  court  at  the 
time,  and  the  motion  was  denied.  The  issue  tendered  was 
then  joined  by  the  parties.  At  the  trial,  on  the  16th  day  of 
July,  John  Dunn,  was  called  as  a  witness  for  the  libellants,  and 
testified,  that  he  took  the  six  quarter  casks  into  the  store,  not 
seeing  their  contents,  and  not  knowing  that  they  contained  gun- 
powder. The  casks  were  brought  to  the  store,  early  in  the 
morning  of  the  20th  day  of  May.    They  belonged  to  other  per- 
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BOOS  in  the  city,  but  were  not  carried  to  their  stores  in  the  car- 
riages which  brought  them  into  the  city,  owing  to  the  street  be- 
ing blockaded  at  the  time,  and  he,  the  witness,  personally  un- 
dertook to  deliver  them,  without  any  authority  from  the  claimant, 
who  was  not  in  the  store  at  the  time,  and  knew  nothing  of  the 
transaction.  Witness  was  a  porter  in  the  store.  He  said  it  was 
the  express  orders  of  Swett  to  his  people  never  to  take  into  the 
store  more  gunpowder  than  could  be  contained  in  the  chest, 
according  to  the  regulations  of  the  engineers.  It  was  also  in 
testimony,  that  it  was  not  usual,  nor,  in  any  instance,  had  it 
happened  before  that  time,  that  gunpowder  had  been  left  at 
the  store,  in  that  way,  to  be  delivered  from  thence  to  the 
owners. 

The  court  instructed  the  jury,  that  if  they  believed  from  the 
evidence,  that  the  gunpowder  was  had  and  kept  in  a  situation 
contrary  to  law  and  the  regulations,  they  must  so  find  that  fact ; 
and  if  they  believed  further  from  the  evidence,  that  the  gun- 
powder was  carried  to  the  store  without  the  claimant's  know- 
ledge and  consent,  and  against  his  general  orders,  they  must 
find  him  not  guilty ;  or  that  they  might  return  a  general  verdict 
of  conviction  or  acquittal,  according  to  the  evidence.  They 
returned  a  verdict  against  the  powder,  and  found  the  claimant 
not  guilty.  Now  it  is  moved  by  the  attorney  for  the  libellants, 
that  the  gunpowder  be  decreed  forfeit ;  and  that  it  be  further 
ordered,  that  the  claimant  be  required  to  pay  the  costs  of  prose- 
cution, notwithstanding  the  verdict.  It  is  contended,  that  the 
issue  joined  by  the  parties  was  immaterial.  The  letter  of  the 
law  throws  upon  the  claimant  the  costs  of  prosecution  ;  because 
the  gunpowder  was  found  in  bis  place  of  businesii ;  and  he 
must  be  left  to  settle  the  matter  with  Dunn,  the  porter,  who  had 
disobeyed  his  orders. 

Inasmuch  as  the  alleged  ground  of  forfeiture  in  the  libel,  is 
the  personal  fault  of  the  claimant,  I  cannot  doubt  his  right  to  deny 
this  allegation  by  a  general  plea  of  not  guilty,  which  is  the  Utis 
contatatio  of  the  civil  law,  and  a  general  denial  of  the  cfaai^. 
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If  the  gunpowder  was  not  liable  to  seizure,  he,  of  course,  would 
be  acquitted.  Therefore  it  is,  that  under  this  issue,  the  libel- 
lants  must  prove  that  the  gunpowder  was  kept  contrary  to  law. 
But  the  gunpowder  may  have  been  liable  to  seizure,  and  yet  the 
claimant  be  free  from  fault.  Suppose  that  the  gunpowder  was 
not  found  in  his  store,  or  suppose  it  was  put  there  covertly, 
without  his  knowledge,  or  against  his  will,  or  to  injure  his  repu- 
tation, it  would  be  inequitable,  I  think,  to  subject  him  to  the 
costs  of  prosecution.  He  who  has  the  legal  custody  of  a  thing, 
is  supposed  to  have  it  in  his  legal  keeping  with  knowledge,  and 
to  be  answerable  for  it  in  case  of  loss. 

The  jury  have  found  that  the  gunpowder  was  kept  contrary 
to  law,  but  that  the  claimant  was  not  guilty.  It  follows  then, 
that  he  is  not  liable  to  the  costs  of  prosecution,  notwithstanding 
that  the  gunpowder  must  be  decreed  forfeit.  While  that  ver- 
dict is  in  force,  the  court  cannot  adjudge  him  to  pay  the  costs 
of  court.  For  that  would  be,  in  effect,  to  deprive  him  of  the 
benefit  of  the  trial  by  jury ;  and  to  condemn  him  aB  guilty, 
when  the  verdict  of  the  jury  has  pronounced  him  innocent. 

The  gunpowder  was,  after  proclamation,  decreed  to  be  for- 
feited and  sold,  and  the  proceeds  paid  to  the  engineers.  The 
motion  to  adjudge  Swett  to  pay  the  costs  of  prqsecution  wa0 
denied.  And  a  further  motion  by  Swett,  that  he  should  be 
allowed  costs  against  the  libellants,  was  also  denied,  it  being 
considered  by  the  court,  that  there  was  no  reasonable  cause 
why  the  gunpowder  should  not  have  been  seized.' 


^  A  bill  of  exceptions  was  filed  to  the  judgment  of  the  court,  denying  his 
motion  for  costs  against  the  claimant,  and  for  other  opinions  expressed  in  the 
course  of  the  trial,  which  was  allowed  and  signed  on  the  last  day  of  the  term. 
The  bill  of  exceptions  was  argued  at  the  March  term  of  the  supreme  judicial 
court,  in  Suffolk,  in  1840,  and  the  judgment  of  the  municipal  court  was  con- 
firmed.   See  JBarnkoat  v.  Gunpowder,  (1  Met.  225.) 
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APRIL  TERM,   1840. 
Commonwealth  v.  Phineas  J.  Stone. 

Where  a  party,  at  whose  request  a  deposition  in  perpeitiam  wsb  taken,  omit- 
ted, in  his  application,  to  state  that  he  was  desiroas  to  perpetuate  the  tes- 
timony of  the  witness,  as  prescribed  by  the  Revised  Statutes,  c.  04,  s.  34, 
but  no  objection  was  made  for  that  reason,  at  the  time  of  taking  the  depo- 
sition, and  the  notice  of  the  magbtrates  to  the  deponent,  and  their  certifi- 
cate, showed  that  the  deposition  was  taken  in  perpituam ;  it  was  hdd^  that 
such  deposition  was  not,  for  that  cause,  inadmissible. 

An  unrecorded  deposition  in  perpeiuam  is  admissible  to  support  an  indict- 
ment for  perjury  against  the  deponent,  at  any  time  within  the  ninety  days 
prescribed  by  the  Revised  Statutes,  c.  94,  s.  37,  for  recording  sach  depo- 
sitions, but  not  after  that  time  has  elapsed. 

Where  an  indictment  for  perjury  against  a  deponent,  committed  in  giving  a 
deposition  taken  in  perpeiuam,  concluded  with  the  following  words :  "  as 
by  his  said  answers  to  said  interrogatories  written  in  said  deposition  re- 
maining, will,  among  other  things,  appear ;  "  it  was  held^  that,  upon  the 
rejection  of  the  deposition,  parol  evidence  was  inadmissible  to  prove  the 
testimony  of  the  deponent. 

This  was  an  indictment  for  peijury,  founded  on  the  Revised 
Statutes,  c.  128,  s.  2.  The  words  of  the  statute  are  as  follows : 
*'  If  any  person,  of  whom  an  oath  shall  be  required  by  law, 
shall  wilfully  swear  falsely,  in  regard  to  any  matter  or  thing,  re- 
specting which  such  oath  is  required,  such  person  shall  be 
deemed  guilty  of  perjury."  The  indictment  set  forth  the 
alleged  perjury  in  ample  form,  and  charged  it  to  have  been 
committed  by  the  defendant,  in  answers  to  certain  interroga- 
tories, contained  in  a  deposition  which  was  taken  in  perpetual 
remembrance  of  certain  matters  or  thmgs,  before  Joseph  Wil- 
lard  and  Aurelius  D.  Parker,  esquires,  justices  of  the  peace,  and 
counsellors  at  law,  on  the  9th  day  of  February,  1839,  pursuant 
to  the  Revised  Statutes,  c.  94,  s.  34.  After  the  jury  were  em- 
paneled, the  county  attorney,  before  calling  any  witnesses^ 
offered  in  evidence  and  in  support  of  the  prosecution,  the  de- 
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fendant's  deposition,  which  contained  the  alleged  perjury,  and 
the  proof  that  it  had  been  taken  pursuant  to  the  statute. 

Choaie  and  A.  Gushing  for  the  defendant,  objected  to  the  read- 
ing of  this  deposition,  because  it  had  not  been  recorded  within 
ninety  days  after  the  taking  thereof,  as  directed  in  the  Revised 
Statutes,  c.  94,  s.  37.  They  argued  that  it  could  not  be  given 
in  evidence  for  any  purpose,  either  in  the  trial  of  a  civil  action 
between  persons  interested,  or  in  support  of  a  criminal  accu- 
sation against  the  deponent  for  any  matter  contained  in  the 
^deposition. 

Parker,  for  the  commonwealth,  admitted  that  it  could  not  be 
read  in  evidence  in  the  trial  of  a  civil  action;  but  heJns'sted, 
that,  inasmuch  as  the  alleged  perjury  was  committed  at  the 
time  the  deposition  was  given,  whether  it  was  recorded  or  not, 
was  not  material.  The  perjury  was  a  matter  independent  of 
the  recording  of  the  deposition,  and  done  before  it  was  re- 
quired that  the  deposition  should  be  put  on  record.  If  it  was 
ever  committed,  the  failure  to  record  the  deposition  could  not 
purge  the  criminal  act.  If  it  was  good  for  no  other  purpose,  it 
ought  to  avail  against  the  deponent  for  the  wilful  perjury. 

Thagher,  J.  The  deposition  is  offered  as  one  taken  in  per- 
peiuam,  and  as  containing  the  evidence,  that  all  forms  required 
by  law  had  been  observed  to  render  it  valid.  Annexed  to  it  is, 
1.  The  written  application  to  the  magistrates  for  taking  the 
deposition,  in  which  Willia«)  Jones,  the  applicant,  sets  forth 
his  title  and  interest  in  the  subject,  for  which  he  wishes  to  per- 
petuate the  testimony,  and  the  names  of  the  deponent,  and  of 
all  persons  interested.  2.  It  contains  the  original  notice  which 
was  issued  by  the  magistrates,  and  the  service  of  the  same. 
3.  To  the  deposition  is  added  the  certificate  of  the  magistrates 
of  the  time  and  manner  of  taking  it,  and  that  it  was  taken  in 
perpetual  remembrance  of  the  thing,  the  name  of  the  person  for 
whom  it  was  taken,  and  of  all  persons  who  were  notified,  and  also 
of  all  who  attended  at  the  time.    It  also  sets  forth  the  tenor  of 
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the  oath  which  was  administered  to  the  deponent  The  paper 
is  the  highest  and  best  evidence  of  all  these  facts.  If  the  depo- 
sition was  not  taken  according  to  the  forms  of  law,  it  never 
could  have  had  a  legal  existence.  An  objection  was  also  made 
to  the  deposition,  for  the  insufficiency  of  the  application  to 
the  magistrates,  in  not  expressing  that  it  might  be  taken  to 
perpetuate  the  remembrance  of  the  thing.  But  the  notice 
from  the  magistrates  to  the  persons  interested,  and  the  certiB- 
cates,  show  that  the  deposition  was  taken  in  perpeiuam^  and 
tha;t  it  was  the  request  of  Jones,  that  it  should  be  so  taken. 
The  deponent  did  not  refuse  to  testify,  nor  did  the  parties  in 
interest  object  for  this  cause.  As  they  waived  this  objection, 
and  as  the  notice  and  certificate  are  in  amj^  form,  I  should 
not  reject  the  deposition  for  this  cautfe. 

Possessing  all  intrinsic  evidence,  that  the  deponent  appeared, 
and  gave  his  deposition  according  to  law,  if  it  had  been  offered 
in  evidence  before  ninety  days  had  elapsed  from  the  taking,  it 
could  not  have  been  rejected  on  the  ground  that  it  had  not  been 
recorded ;  because  the  time  had  not  arrived  for  the  ceremony 
of  recording,  and  the  law  would  presume,  that  it  would  be  re- 
corded within  the  proper  time.  It  is  not  like  a  deed  of  land, 
which  cannot  be  used  in  evidence  of  the  title  of  the  grantee,  or 
of  any  one  claiming  under  him,  until  it  has  been  put  on  record. 
(Rev.  St.  c.  59,  s.  1.)  The  37th  section  of  the  94th  chapter 
of  the  Revised  Statutes,  requires,  that  "  the  deposition  with  the 
certificate,  and  also  the  written  statement  of  the  party,  at  whose 
request  it  was  taken,  shall,  within  ninety  days  after  the  taking 
thereof,  be  recorded  in  the  registry  of  deeds,  in  the  county 
where  the  land  lies,  if  the  deposition  relates  to  real  estate; 
otherwise,  in  the  county  where  the  parties  or  some  of  them  re- 
side." The  oral  testimony  of  a  witness  in  court,  in  presence  ot 
both  parties,  is  the  best  evidence,  at  the  common  law,  in  all 
cases  where  it  can  be  obtuned.  But,  from  the  necessity  of  the 
case,  the  rule  has  been  relaxed,  where  the  deponent  cannot 
attend  personally ;  and  his  deposition  may  be  used,  when 
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taken  under  the  observance  of  such  forms  as  the  statute  re* 
quires.  But  where  these  forms  have  not  been  literally  observed, 
the  deposition  cannot  be  used.  Therefore  it  is,  that  it  has  been 
settled,  that  a  deposition  in  perpetuam  is  not  admissible  in  evi- 
dence,  after  the  expiration  of  three  months,  unless  it  shall  have 
been  recorded  within  that  time. 

The  act  of  1797,  c.  35,  enacts  respecting  a  deposition  taken 
in  perpetuam,  "  that  the  same  deposition  and  caption  shall, 
within  ninety  days,  be  recorded  in  the  office  of  the  register 
of  deeds  in  the  county  where  the  land  lies,  if  the  deposi- 
tion  /espected  real  estates  ;  and  if  the  same  respected  personal 
estates,  then  in  the  said  office  of  the  county  where  the  person 
lives  for  whose  use  such  deposition  was  taken  ;  and  such  certi- 
ficate shall  be  certified  on  the  deposition,  and  the  same  deposit 
tion  so  certified,  or  a  copy  of  the  said  record,  may,  in  the  case 
of  the  death  of  such  deponent,  or  absence  out  of  the  state,  or 
inability  to  attend  the  court  as  aforesaid,  be  used  as  evidence  in 
any  cause  to  which  it  may  relate."  In  the  case  of  Bradstreet 
V.  Baldwin^  (1 1  Mass.  R.  229,)  a  deposition  which  had  been 
taken  in  perpetuam  had  been  used  at  the  trial,  although  it  was 
objected  by  the  defendant,  that  it  had  not  been  recorded  within 
ninety  days,  and  although  it  was  recorded  a  few  days  after. 
The  supreme  judicial  court  say,  ^'  that  the  statute  respecting 
depositions  taken  in  perpetuam  was  not  punctually  observed ; 
and  the  deposition  admitted  at  the  trial  not  having  been  re- 
corded within  the  time  prescribed,  was  not  in  that  authentic  form 
which  the  statute  requires,"  and  therefore,  they  ordered  the  ver- 
dict to  be  set  aside,  and  granted  a  new  trial.  And  in  the  case 
of  Brainiree  v.  Hingham,  (1  Pick.  R.  245,)  the  supreme  judi- 
eial  court  say,  '<  that  a  deposition  in  perpetuam  was  properly  re- 
jected, because  it  had  not  been  recorded  according  to  the 
Btatote." 

Why  does  the  statute  require  that  a  deposition  inperpetuamf 
should  be  recorded  ?  It  is  to  preserve  its  purity  and  integrity, 
as  well  as  the  testimony  itself.    The  record  is  a  publication, 
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and  serves  to  make  it  known,  as  well  as  remembered.  If  it 
should  contain  errors  or  falsehoods,  the  parties  in  interest  will 
have  an  opportunity  to  guard  against  them  in  season,  either  by 
taking  the  deposition  de  novo,  or  by  putting  on  record  the  testi- 
mony of  others,  to  contradict  or  explain  its  contents.  If  this 
deposition  had  been  recorded  in  due  season,  the  record  would 
have  been  open  to  the  deponent  as  well  as  to  others.  If  he 
bad  found,  that  through  inadvertence,  he  had  testified  what  was 
false  or  incorrect,  it  would,  or  at  least,  it  might,  have  been  in 
his  power  to  correct  his  testimony,  and  to  show  that  it  was  not 
a  wilful  perjury.  But  as  this  deposition  was  not  recorded,  it 
has  become  a  dead  letter,  and  no  legal  consequences  can  flow 
from  it.  It  can  now  do  neither  good  nor  harm  to  the  parties  in 
interest.  And  as  he  for  whose  -use  it  was  taken,  and  who 
was  most  interested  in  the  thing,  has  failed  to  cause  its  exist- 
ence to  be  perpetuated,  I  am  of  opinion,  that  it  ought  not  now 
to  be  used  to  prove  that  it  was  originally  taken  according  to 
the  form  of  law,  or  the  error  or  fault  of  the  witness ;  and  it  is 
therefore  rejected. 


Aurelim  D,  Parker,  Esq.  was  then  called  and  sworn.  He 
testified  that  he  was  a  justice  of  the  peace  and  a  counsellor  at 
law ;  and  that  he  was  engaged  with  Joseph  Willard,  Esq.  in 
taking  the  deposition  of  the  defendant  in  perpetuam ;  but  that 
Mr.  Willard  reduced  it  to  writing.  The  witness  was  present 
during  part  of  the  time,  and  the  oath  was  administered  in  bis 
presence.     He  could  not  identify  the  person  of  the  defendant. 

Joseph  Willard,  Esq.  was  sworn  as  a  witness,  and  was  asked 
by  the  county  attorney,  what  answers  were  given  by  the  defend- 
ant to  certain  questions  put  to  him  at  the  time,  that  he  gave  the 
deposition.  But  the  counsel  for  the  defendant  were  permitted 
to  ask  the  witness,  before  he  replied  to  the  question,  whether 
the  answers  of  the  defendant  were  reduced  to  writing,  and 
signed  and  sworn  to  by  him  at  the  time.    The  witness  said 
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that  they  were  reduced  to  writing,  and  subscribed  and  sworn  to 
by  the  defendant  at  that  time.  They  then  objected,  that  oral 
evidence  of  the  contents  of  the  deposition  was  inadmissible, 
while  the  writing  was  in  existence. 

Teacher,  J.  The  indictment,  after  setting  forth  the  inter- 
rogatories and  answers,  and  all  the  forms  observed  in  taking 
the  deposition,  on  which  the  accusation  rests,  concludes  as  fol- 
lows, namely  :  ^'  as  by  his  said  answers  to  said  interrogatories 
written  in  said  deposition  remaining  will,  amongst  other  things, 
appear."  Now,  this  requires  the  production  of  the  record  of 
the  deposition  ;  but  as  none  such  remains  of  record  which  can 
be  read  in  evidence,  the  commonwealth  cannot  be  permitted  to 
supply  the  deficiency  by  parol' or  unwritten  testimony. 

Thereupon  the  county  attorney  gave  up  the  prosecution,'  and 
offered  to  enter  a  nolle  prosequi ;  but  the  defendant  claimed  his 
right  to  a  verdict,  and  the  jury  returned  one  of  not  guilty. 


OCTOBER  TERM,  1840. 

Commonwealth'  v.  John  Hunt,  Patrick  Hates,  Daniel 
O'Neal,  Supplier  Woods,  Michael  O'Conner,  Edward 
Farrington,  John  Odiorne,  and  others  unknown. 

A  combination  among  journeymen  bootmakers,  to  compel,  by  force  of  nom- 
bers  and  discipline,  and  by  imposition  of  fines  and  penalties,  other  jeni- 
neymen  to  join  their  society,  and  masters  to  employ  none  but  members,  is 
an  unlawful  conspiracy  at  common  law,  in  Massachusetts. 

The  gist  of  the  offence  of  conspiracy  consists  in  a  confederacy  to  do  an  un- 
lawful act,  and  the  offence  is  complete  when  the  confederacy  is  made.  It 
is  not  necessary  to  compleie  the  offence  that  the  confederacy  shoald  be  to 
commit  an  act  which  is  indictable. 

Where,  in  the  trial  of  certain  journeymen  bootmakers,  for  a  conspiracy  to 
preyent  master  bootmakers  from  employing  any  journeyman  who  was  not 

77 
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a  member  of  a  joar^eymen  bootmaken'  society,  to  which  the  defendanta 
belonged,  the  couDsel  for  the  defence  inquired  of  a  witness  the  price  of 
flour  at  the  formation  of  the  society,  to  show  that  the  object  of  the  de- 
fendants in  forming  their  society,  was  to  raise  the  price  of  wages  in  pro- 
portion to  the  price  of  flour  and  other  necessaries ;  it  was  held,  that  sudi 
testimony  was  inadmissible. 

The  indictment  against  the  defendants  contained  five  connts, 
the  substance  of  which  was,  that  the  defendants,  ^'  being  work- 
men in  the  art,  mystery  and  manual  occupation  of  bootmakers, 
unlawfully,  perniciously,  and  deceitfully,  designing  and  intend* 
ing  to  continue,  keep  up,  form  and  unite  themselves  into,  an 
unlawful  club,  society  and  combination,  and  make  unlawful  by- 
laws, rules  and  orders  among  themselves,  and  thereby  govern 
themselves  and  other  workmen  in  the  said  art ;  and  unlawfully 
and  unjusdy  to  extort  great  sums  of  money  by  means  thereof, 
did  unlawfully  assemble  and  meet  together,  and  being  so  as- 
sembled, did  then  and  there  unjustly  and  corrupdy  conspire, 
combipp,  confederate,  and  agree  together,  that  none  of  them 
should  thereafter,  and  that  none  of  them  would,  work  for  any 
master  or  person  whatsoever,  in  the  said  art,  mystery,  or  occu- 
pation, who  should  employ  any  workmen  or  journeymen,  or 
other  person  in  the  said  art,  who  was  not  a  member  of  said 
club,  society,  or  combination,  after  notice  given  him  to  dis- 
charge such  workman,  from  the  employ  of  such  master."  The 
indictment  further  charged,  that  the  defendants  compelled  Isaac 
B.  Waitt  to  dismiss  from  his  employment  Jeremiah  Home,  and 
that  they  conspired  to  impoverish  Jeremiah  Home,  Isaac  B. 
Waitt,  Davis  Howard,  Elias  P.  Blanchard,  and  others. 

The  constitution  of  the  society,  which  was  read  in  evidepce, 
Itmong  other  articles,  contained  the  following  i 

^^  Whereas,  we,  the  journeymen  bootmakers  of  Boston,  believ- 
ing it  to  he  a  duty  incumbent  on  us  to  adopt  some  measures  in 
connection  with  our  brother  craftsmen  of  other  cities  and  towns, 
in  order  to  maintain  that  rate  of  wages  which  is  necessary  to 
inpur^  qs  th^  iiecens^ri^s  qf  life,  and  believing  tqo,  th^t  conp^? 
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tration  of  feeling  and  action  is  indispensable  in  effecting  our 
wishes,  do  adopt  the  following  constitution,  pledging  ourselves 
to  be  governed  by  and  to  support  it  in  all  its  bearings ;  pro- 
vided always,  in  so  doing,  we  do  not  act  in  opposition  to  the 
laws  of  this  commonwealth. 

Art.  8,  sec.  1.  The  duty  of  the  standing  committee  shall 
be  to  assist  the  president  in  keeping  order,  and  to  expel  any 
disorderly  person,  when  ordered  by  the  president  They  shall 
provide  a  place  to  hold  meetings,  and  attend  to  the  general 
welfare  of  the  society. 

Sec  3.  They  shall  notify  all  journeymen  workmen  in  the 
city,  not  belonging  to  the  society,  and  invite  them  to  join  the 
same,  and  for  neglect  of  duty  pay  a  fine  of  fifty  cents. 

Art.  12,  s.  1.  None  shall  be  admitted  into  this  society  but 
those  of  approved  moral  character ;  and  each  member,  on  his 
admission,  shall  subscribe  his  name  to  the  constitution,  and  pay 
the  sum  of  fifty  cents  as  his  initiation  fee ;  provided,  this  so^ 
ciety  may,  by  a  vote  of  two  thirds  of  the  members  present,  at 
any  legal  meeting,  admit  the  members  of  any  regularly  organ- 
ized society,  free  from  initiation  fees  on  their  presenting  a 
«  card." 

Sec.  2.  The  funds  of  this  society  may  be  appropriated  to 
assist  any  journeyman  belonging  to  the  same,  who  may  be  ten 
days  on  a  "  strike  " ;  said  assistance  to  be  demanded  at  the 
time  of  the  ''  strike,"  and  also  to  assist  any  member  that  may 
be  in  distress ;  provided,  two  thirds  of  the  members,  at  any 
stated  or  special  meeting,  vote  to  do  so. 

Art.  13,  s.  1.  Any  journeyman  working  in  this  city,  who 
does  not  belong  to  this  society,  after  being  notified  of  the  next 
society  meeting,  and  not  joining  at  the  next  meeting,  or  the 
one  following,  shall  pay  a  fine  of  two  dollars. 

Art.  14.  Any  member  working  for  a  society  shop,  and  know- 
ing a  journeyman  to  be  at  work  for  the  same,  who  is  not  a  mem- 
ber of  this  society,  shall  immediately  give  notice  to  the  other 
journeymen,  who,  on  receiving  such  information,  shall  quit 
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work  for  that  shop ;  provided^  said  shop  shall  have  a  majority 
of  society  men  on  work,  but  if  their  number  be  less,  they  may 
continue  until  work  can  be  obtained  elsewhere." 

Parker,  opened  for  the  commonwealth  substantially  as  follows: 
That  part  of  the  common  law  of  England,  which  was  brought 
here  by  the  first  settlers,  and  practised  upon  before  the  revolu- 
tion, is  continued  by  the  constitution  to  be 'law,  until  altered  or 
repealed  by  the  legislature.  Our  courts  and  public  statutes 
have  recognized  such  parts  of  the  common  law  as  part  of  the 
law  of  this  commonwealth.  The  crime  of  conspiracy,  though 
not  especially  made  punishable  by  any  statute  here,  is  recog- 
nized as  a  crime  in  the  Revised  Statutes,  c.  82,  s.  28,  and  c.  86, 
s.  10,  and  there  is  no  statute  repealing  or  altering  the  common 
law  against  conspiracies.  At  common  law  the  crime  of  con- 
spiracy is  defined  in  2  Hawk.  P.  C.  c.  72,  s.  2 :  <^  A  confederacy 
wrongfully  to  prejudice  a  third  person  ;  as  where  divers  persons 
confederate  together,  by  indirect  means  to  impoverish  a  third 
person,  or  falsely  and  maliciously  to  charge  a  man  with  being 
the  reputed  father  of  a  bastard  child,  or  to  maintain  one  another 
in  any  matter,  whether  true  or  false."  See  also  2  ELast,  P.  C.  823. 
Parsons,  C.  J.,  in  Commonwealth  v.  Judd,  (2  Mass.  R.  337,) 
says,  **  This  rule  of  the  common  law  is  to  prevent  unlawful 
combinations,  A  solitary  offender  may  be  easily  detected  and 
punished.  But  combinations  against  law  are  always  dangerous 
to  the  public  peace,  and  to  private  security.  To  guard  against 
the  union  of  numbers  to  effect  an  unlawful  design  is  not  easy, 
and  to  detect  and  punish  them  is  often  difficult.  The  unlawful 
confederacy  is  therefore  punished  to  prevent  the  doing  of  any 
act  in  execution  of  it.  Of  this  principle  the  adjudged  cases 
leave  no  doubt."  The  gist  of  conspiracy  is  the  unlawful  con- 
federacy to  do  an  unlawful  act,  or  even  a  lawful  act  with  an  un- 
lawful purpose.  The  offence  is  complete  when  the  confederacy 
is  made,  and  any  act  done  in  pursuance  of  it  is  no  constituent 
part  of  the  offence,  but  merely  an  aggravation  of  it.  Bex  v.  Ed- 
wards f  (8  Mod.  320)  ;  Rex  v.  Journeymen  Tailors,  (8  Mod.  1 1) ; 
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Rex  v.  Robinsanj  (1  Leach  C.  C.  47)  ;  Commonwealth  v.  Tibbetts^ 
(2  Mass.  537)  ;  Commonwealth  v.  Warren^  (6  Mass.  74)  ;  jPeo- 
ple  V.  Mather,  (4  Wend.  259)  ;  State  v.  Cawood,  (2  Stew.  360)  ; 
State  V.  Rickey,  (4  Halst  293)  ;  »Sifl^e  v.  Buchanan,  (5  Har.[&  J. 
317)  ;  CoUins  v.  Commonwealth,  (3  S.  &  R.  220)  ;  Reapublica 
V.  JRoM,  (2  Yates,  8)  ;  Commonwealth  v.  Davis,  (9  Mass.  415) ; 
3  Burr.  1320 ;  1  Lev.  125  ;  1  Sid.  174 ;  S.  C.  1  Keb.  203  ;  1 
Vent.  304  ;  8  Mod.  820 ;  1  Str.  193.  A  false  conspiracy  be- 
tween divers  persons  shall  be  punished,  although  nothing  be  put 
in  execution.  Poulterer^ s  case,  (9  Coke,  55.)  If  two  or  three  per- 
sons meet  together  and  conspire,  it  is  of  itself  an  overt  act,  and 
an  indictable  offence.  Regina  v.  Bass,  (11  Mod.  55.)  The 
conspiracy  must  affect  the  public.  Wheatly^s  case,  (2  Burr. 
1125)  ;  Young's  case,  (3  Term  R.  104) ;  6  Mod.  42 ;  2  East's 
P.  C.  816.  See  also  Hawk.  P.  C.  b.  1,  c.  80,  43  ;  Ass.  38  ; 
Bro.  Indt.  40 ;  Presentment  12,  Crown  80  do. ;  2  St.  of  Ed.  I. 
1304  ;  Keble's  St.  p.  69 ;  St.  23  Ed.  III.  c.  5  ;  3  Hen.  VI.  c.  1. 

The  English  and  American  reports  abound  with  cases  of  con- 
spiracies of  various  kinds.  This  particular  kind  of  conspiracy 
is  not  new  in  England  or  this  country.  In  1721,  the  journey- 
men tailors  of  Cambridge,  in  England,  combined  to  raise  their 
wages,  and  were  indicted  and  convicted.  Rex  v.  Journeymen 
Tailors,  (8  Mod.  R.  1 1.)  More  recently,  the  introduction  of  ma- 
chinery gave  rise  to  Trades  Unions,  which  endangered  the  safety 
of  persons  and  property  ;  and  the  utmost  energy  of  the  govern- 
ment was  required  for  the  preservation  of  the  laws  and  the  pro- 
tection of  the  community.  There  have  been  many  cases  in 
this  country,  especially  in  the  state  of  New  York.  There  has 
been  no  difficulty  in  suppressing  them,  for  their  spirit  is  anti- 
republican,  and  public  sentiment  has  aided  the  law  in  checking 
the  mischief.  All  monopolies  are  anti  republican.  To  prevent 
a  man  from  working  lawfully,  as  he  pleases,  and  for  whom  he 
pleases,  is  an  invasion  of  the  liberty  of  the  subject.  What  can 
be  more  tyrannical,  than  for  the  journeymen  of  any  trade  to 
combine  and  take  preventive  measures,  that  no  man  shall  work 
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or  be  employed  in  their  trade,  unless  he  pays  them  for  admis- 
sion into  their  society,  and  submits  to  their  dictation  and  rales  ? 
No  choice  is  allowed.  There  is  absolute  and  overbearing  com- 
pulsion. It  may  be  said  it  is  not  right  to  select  only  the  boot- 
makers for  punishment,  when  other  trades  and  professions  have 
acted  on  the  same  principle.  Lawyers  have  had  bar  rules,  and 
physicians  their  tariff  of  fees.  But  one  conspiracy  is  no  justi- 
fication for  another.  The  members  of  the  Suffolk  bar  abolnhed 
their  bar  rules  some  years  ago.  Public  attention  was  directed 
to  the  principle  of  such  associations,  in  consequence  of  a  dis* 
cussion  of  the  ten  hours  system,  and  the  bar  took  the  lead  ia 
abolishing  its  rules. 

I  shall  produce  the  constitution  of  the  Journeymen  Booimaken? 
Society  in  Boston. 

I  shall  then  show  that  the  defendants  belonged  to  it ;  their 
interference  to  control  journeymen  and  masters  in  their  con- 
tracts and  business ;  and  the  consequences  of  their  prooeedinga. 

If  any  question  should  arise,  whether  an  original  or  recent 
member  of  the  society  be  equally  guilty,  I  shall  contend  for  the 
principle  laid  down  in  People  v.  Mather ,  (14  Wend.  259,) 
where  the  guilt  was  held  to  be  the  same,  whatever  was  the 
time  of  joining.  I  shall  rely,  for  the  sufficiency  of  the  counts, 
on  the  following  cases.  Commonwealth  v.  Judd,  (2  Mass.  R.  337) ; 
People  V.  Mehin,  (2  Wheeler's  Crim.  Ca.  262) ;  People  v.  Fisher^ 
(14  Wend.  9) ;  People  v.  Mather,  (4  Wend.  259.) 

The  county  attorney  then  called  the  witnesses  for  the  com- 
monwealth. The  testimony  was  very  full,  but  the  substance  is 
given  in  that  of  the  following  witnesses : 

haac  B.  Waitt,  bootmaker,  in  School  street,  testified  that  he 
had  employed  journeymen  mostly  members  of  the  society ; 
never  had  a  ''  strike  "  in  his  shop.  Whenever  he  was  told  that 
one  of  his  hands  had  not  signed  the  rules,  he  would  advise  him 
to  do  so.  Jeremiah  Home  refused  to,  and  he  discharged  him 
and  advised  him  to  go  to  Randolph  to  work.  At  the  time  of 
the  general  <'  strike,"  he  was  urged  very  strongly  to  sign  a  paper 
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agreeing  to  pay  the  society's  prices ;  he  refused  his  signature 
at  first,  but  in  a  few  days  complied  with  their  request.  The 
wages  fixed  by  the  society  were  not  unreasonably  high.  Wit^ 
ness  had  helird  Hayes,  one  of  the  defendants,  say,  that  John 
Cleary  and  William  Cleary,  who  were  fined  three  dollars  each 
by  the  society,  paid  this  penalty.  Jeremiah  Home  was  fined 
for  doing  some  extra  work  on  the  heels  of  a  pair  of  boots,  of 
his  own  accord,  and  not  charging  extra  for  it.  Witness  was 
informed,  that  if  he  allowed  the  extra  charge  for  the  work  done 
by  Home,  the  fine  would  be  taken  off.  He  did  so.  Had  not 
been  injured  or  impoverished  by  the  society,  because  he  always 
endeavored  to  make  peace.  The  society  men  were  all  good 
workmen.  Did  not  feel  at  liberty  to  employ  any  but  society 
men.  Would  not  wish  to  lose  five  or  six  good  workmen  for  the 
sake  of  one.  Had  not  been  injured  or  impoverished  thus  fiir ; 
but  he  knew  the  rules  of  the  society,  and  the  consequences  that 
would  follow,  if  he  should  violate  them. 

DetmUHome,  a  journeyman,  said  he  had  never  suffered  from 
the  interference  of  the  society.  Had  heard  Mr.  Harrington 
and  Mr.  Hayes  reckon  up  the  fines  which  had  been  imposed 
upon  Jeremiah  Home,  before  he  could  be  permitted  to  join  the 
association.  The  whole  amount  was  seven  dollars.  He  was 
fined  one  dollar  for  going  off  with  the  books ;  fifty  cents  as  an 
initiation  fee ;  fifty  cents  for  the  breach  of  a  rule ;  and  five  dol- 
lars for  slandering  the  society.  Witness  undertook  to  settle 
this  affair  with  the  members.  Mr.  Woods  said  he  supposed 
that  if  the  society  would  give  Jeremiah  Home  one  hundred  dol- 
lars, he  would  settle  it.  Told  him  that  Home  didn't  want  the 
money,  but  only  wanted  his  rights.  Mr.  O'Neale  asked  Home 
if  he  intended  to  be  a  witness  against  the  society.  Witness 
told  him  that  Home  did  not ;  and  that  Home  considered  him- 
self as  deep  in  the  mud  as  they  were  in  the  mire.  Some  fur- 
ther conversation  followed,  but  nothing  was  done  at  the  time. 
At  the  last  meeting  of  the  society,  on  the  first  Monday  of  Oc- 
tober instant,  Mr.  Hunt,  one  of  the  prisoners,  was  the  presi- 
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dent,  and  Mr.  Odiorne,  secretary.  Did  not  stay  till  the  close 
of  the  meeting.  Mr.  Farrington  got  up  and  said  that  the  wit- 
ness could  withdraw  for  the  evening,  if  he  desired.  Witness 
replied,  that  he  did  not  wish  to  retire  —  he  wanted  to  see  the 
last  of  every  meeting.  Another  member  then  said,  that  he 
hoped  the  witness  would  never  see  the  last  of  the  meetings. 
Another  cried,  '^  Heave  him  down  stairs ;  kick  him  out ! " 
Mr.  Odiorne  then  moved,  that  the  meeting  be  adjourned  for  the 
evening,  as  no  business  would  be  done  while  the  witness  re- 
mained. Witness  seeing  they  were  about  to  break  up,  told 
them  he  would  retire.  Mr.  Odiorne  then  observed,  that  this 
would  look  very  hard  before  the  grand  jury,  that  he  was  turned 
out  of  the  room.  He  said  also,  that  the  witness  was  going  be- 
fore Mr.  Parker,  the  county  attorney ;  that  Mr.  Parker  had  a 
long  head,  and  would  question  him  pretty  tight.  Witness  then 
went  down  stairs,  and  as  he  was  retiring,  heard  one  of  the  mem- 
bers say,  "  he's  kicked  out."  The  witness  joined  the  society 
with  the  hope  of  raising  the  price  of  wages.  Flour  was  higher 
than  it  is  now,  and  wages  were  lower.  The  members  had  a 
^^ strike"  soon  after  the  formation  of  the  society,  and  raised  the 
price  of  wages.  Witness  said  the  boots  were  made  better  now 
than  in  1835,  but  that  the  wages  were  not  so  good,  and  more 
time  was  spent  upon  them  than  formerly.  Had  known  the 
society  to  take  a  vote  about  leaving  a  particular  shop,  and  carry 
it ;  also  had  known  them  to  sustain  a  member  who  was  on  a 
^*  strike."  There  had  been  two  general  *^  strikes  "  since  the 
formation  of  the  society.  At  a  '<  strike "  on  Mr.  Howard's 
shop,  the  society  voted  to  pay  the  members  out  of  work  one 
dollar  per  day.  Mr.  Howes,  a  member,  received  three  dollars 
on  another  occasion,  for  holding  out  on  a  '^  strike  "  against 
another  man. 

Davis  Howardj  master  bootmaker,  said  he  had  had  some 
trouble  on  account  of  the  society.  He  did  not  feel  himself  at 
liberty  to  employ  any  person  who  was  not  a  member  of  the 
society.    The  first  <'  strike  "  was  made  in  1835.     A  fair  work- 
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man  could  then  make  about  five  pairs  of  boots  a  week.  The 
work  is  now  done  considerably  better,  and  a  man  can  make 
about  four  pairs  a  week.  The  wages  of  journeymen  are  not 
unreasonably  high.  The  better  work  now  done  on  boots  is  not 
the  consequence  of  this  combination.  Thinks  the  same  prices 
are  paid  for  work  on  boots  to  persons  who  are  not  members. 
There  was  a  general  rise  on  the  expenses  of  living,  at  the  time 
the  society  was  organized,  and  also  in  1836. 

John  S.  Kimball  opened  for  the  defence  substantially  as  fol- 
lows:—  This  case  is  a  novel  and  extraordinary  one  in  this 
commonwealth,  and  the  act  charged,  if  an  oifence  at  all,  must 
be  in  the  nature  of  restraint  of  trade,  and  the  offences  which 
are  found  in  7  Dane's  Abr.,  under  the  head  of  crimes  against 
public  policy,  p.  37,  art.  4,  s.  5.  The  crime  of  conspiracy  re- 
quires the  ingredients  of  falsity  and  malicious  purpose,  accord- 
ing to  1  Hawk.  P.  C.  c.  72-87.  In  1  Wheeler's  Crim.  Ca.  142, 
and  3  lb.  262,  are  indictments  for  acts  done  in  restraint  of 
trade,  sustained  in  the  court  of  sessions  of  New  York  city,  but 
overruled  in  9  Cow.  578.  In  PeopU  v.  Fisher,  (14  Wend.  9,) 
an  indictment  to  do  an  act  injurious  to  trade  was  sustained 
under  the  Rev.  St.  of  New  York,  which  provided  that  a  con- 
spiracy to  commit  any  act  against  the  public  health,  morals, 
trade,  or  commerce,  should  be  indictable,  but  no  such  statute 
exists  in  Massachusetts.  A  conspiracy  is  a  combination  to  do  a 
lawful  act  by  unlawful  or  criminal  means ;  or  to  do  an  unlawful 
or  criminal  act  by  lawful  means.  There  are  many  cases  of  con- 
spiracy in  the  American  reports,  but  no  decision  conflicts  with 
this  definition.  (Mr.  Kimball  here  cited  and  commented  on 
the  various  cases  of  conspiracy  in  the  United  States.)  ^In  Penn- 
sylvania, Maryland,  New  Jersey,  Virginia,  North  Carolina,  South 
Carolina  and  Alabama,  cases  have  also  occurred  of  conspiracies 
to  defraud,  or  to  do  acts  expressly  forbidden  by  law.  But  no 
American  case  has  yet  been  produced  of  any  indictment  sus- 
tained for  a  conspiracy,  unless  to  commit  an  act  in  itself  unlaw- 
ful or  criminal,  or  expressly  forbidden  by  statute ;  and  this  indict- 
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ment  falls  within  neither  of  these  classes  of  cases.  The  indict- 
ment, therefore,  cannot  be  sustained,  unless  the  court  falls  t)ack 
upon  the  law  of  England ;  but  this  part  of  the  common  law  was 
never  brought  to  this  country.  (1  BI.  Com.  106.)  The  law  of 
England,  in  regard  to  conspiracies  in  restraint  of  trade,  has  never 
been  ^^  adopted,  used,  or  approved,  in  the  colony,  province,  or 
state  of  Massachusetts  Bay,"  nor  practised  on  in  our  courts ; 
nor  in  any  other  state  in  the  union,  except  by  virtue  of  its 
statutes. 

But  even  if  the  common  law  upon  this  subject  exists  here,  as 
is  claimed,  this  indictment  cannot  be  sustained,  because  the  acts 
alleged  to  have  been  committed  are  not  unlawful  or  criminal. 
If  they  were  unlawful  or  criminal,  they  were  private  injuries, 
and  whether  public  or  private,  no  wrongful  and  corrupt  intent  is 
proved.  The  first  count  is  for  injuring  divers  persons  by  re- 
fusing to  work  for  them ;  but  this  is  not  unlawful  or  criminal. 
The  law  of  the  Plymouth  colony,  that  a  laborer  should  not  have 
over  twelve  pence  a  day  and  his  diet,  (Col.  Laws,  p.  61,)  and 
the  price  act  in  this  state,  passed  1777,  limiting  the  price  of 
farming  labor  to  three  shillings  ^^and  found,"  are  repealed. 
The  second  count  alleges  a  conspiracy  to  compel  Isaac  B.  Waiit 
to  dismiss  from  his  employment  Jeremiah  Home.  But  the  means 
alleged  to  have  been  used  are  not  unlawful,  and  the  act,  there- 
fore, not  indictable.  The  same  remarks  apply  to  the  other 
counts.  AH  the  injuries  alleged  to  have  been  done  or  intended 
are  private,  and  not  indictable  in  England,  fing*  v.  JPonter, 
(13  East,  229.;  See  also  People  v.  MiJkr,  (14  Johns.  371.) 
The  injured  individual  must  resort  to  his  civil  action. 

It  is  not  proved,  that  any  injury  has  been  done  or  intended 
in  this  case.  We  have  the  express  agreement  of  the  accused 
among  themselves )  and  it  does  not  express  or  imply  any  intent 
to  injure  third  persons,  or  do  an  unlawful  or  criminal  act.  They 
agreed,  for  purposes  beneficial  to  themselves,  without  intending 
to  injure  others.  The  acts  done  under  it  have  been  lawful, 
and  have  not  violated  the  rights  of  others ;  and  it  was  a  part  of 
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their  agreement  that  nothing  should  be  done  under  it,  violating 
the  laws  of  the  commonwealth.  There  is  no  evidence  that  any 
master-workmen  have  been  impoverished  ;  but  on  the  contrary, 
the  evidence  shows  that  they  have  been  benefited  by  the  work 
being  better  done.  There  is  no  evidence  that  workmen  have 
been  impoverished.  Sums  contributed  by  the  members  have 
been  voluntary.  Those  not  members  have  been  employed  and 
as  well  paid  as  the  members. 

According  to  Mr.  Waitt's  testimony,  he  was  not  compelled 
to  discharge  Home.  He  says  no  threats  were  used,  and  that 
be  never  was  notified  to  discharge  any  one. 

There  is  no  evidence  to  sustain  the  third  and  fourth  counts. 
The  fifth  count  charges  the  defendants  with  conspiracy  to  im- 
poverish Isaac  B.  Waitt,  Elias  P.  Blanchard,  Davis  Howard, 
and  others  unknown.  Neither  of  these  persons  has  testified 
that  he  has  been  injured  or  impoverished  by  the  society.  But 
other  witnesses  have  sworn  that  they  have  been  benefited  by 
reason  of  the  improved  work.  We  might  rest  our  case  here, 
for  the  indictment  is  not  supported  by  the  evidence.  But  we 
shall  now  introduce  witnesses  to  show  that  the  operations  of  the 
society  were  intended  to  be,  and  have  been,  innocent,  and  bene- 
ficial to  workman  and  employer  and  to  the  public.  We  shall 
also  prove  that  similar  societies  have  existed  among  the  mem- 
bers of  the  legal  and  medical  professions,  and  in  almost  every 
kind  of  business  in  which  large  numbers  are  engaged  ;  and  that 
it  has  been  the  custom  of  the  people  of  this  country  to  combine 
for  any  and  every  purpose  not  criminal  or  forbidden  by  law ; 
and  that  such  custom,  being  universal  and  immemorial,  is  a  part 
of  the  common  law  of  the  land. 

The  testimony  for  the  defence  was  then  introduced : 

George  Field,  master  bootmaker,  said  his  was  not  a  society- 
shop  ;  he  had  employed  men  who  were,  and  men  who  were  not 
members  of  the  society.  Thought  the  society  had  been  a  bene- 
fit to  him.  The  work  had  been  better  of  late  ;  twenty-five  per 
cent,  better  than  in  1835.     The  members  of  the  society  were 
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generally  good  workmen.  On  cross^xamination,  he  said  he  em- 
ployed generally  two  men  at  a  time  ;  sometimes  both  had  been 
society  men ;  sometimes  one  a  society  man  and  the  other  not. 
Never  had  been  threatened  in  any  way  by  the  society,  respect- 
ing the  employment  of  men. 

Asa  TyUfy  master  bootmaker,  stated  that  he  had  employed 
men  who  were  not  members  of  the  society.  Employed  men  who 
were  members  and  men  who  were  not,  as  he  pleased.  Thought 
he  had  been  benefited  by  the  operations  of  the  society.  The 
work  was  now  done  twenty-five  per  cent,  better  than  formerly. 
Did  not  know  any  person  that  had  been  injured  by  the  society. 
On  cross-examination,  said  he  generally  employed  one  workman 
the  year  round,  and  some  part  of  the  year  had  two.  Shop 
never  had  been  struck  against.  Never  had  received  a  notice 
from  any  committee  about  the  employment  of  workmen.  Did 
not  know  whether  the  men  were  members  of  the  society  or  not. 

Mias  Leach,  of  the  firm  of  Leach  and  Whitney,  bootmakers, 
said  he  had  usually  employed  six  or  eight  journeymen.  Had 
always  taken  the  liberty  to  employ  such  men  as  he  pleased, 
whether  members  of  the  society  or  not.  Never  had  any  trouble 
in  consequence  of  pursuing  this  course.  Witness  said  the  prices 
paid  journeymen  were  not  unreasonably  high  ;  that  the  work 
had  improved  in  quality  nearly  one-third,  since  the  formation  of 
the  society.  Was  of  opinion  that  the  society  had  been  a  benefit 
to  him,  by  establishing  a  uniformity  of  prices,  and  producing 
better  work.  Thought  the  men  were  more  temperate  now  than 
formerly.  Said  it  was  the  practice  to  remain  idle  on  ^^  blue 
Monday,"  as  it  was  called,  and  sometimes  the  journeymen  were 
"  blue  "  all  the  week  ;  that  these  practices  were  now  mostly 
passed  away.  Thought  the  society  had  a  tendency  to  keep 
foreign  boots  out  of  the  market,  by  finishing  boots  in  a  better 
style.  On  cross-examination,  the  witness  said  that  he  attended 
to  the  cutting  part  of  the  establishment ;  that  the  work  was 
now  better,  and  the  prices  raised  in  proportion. 

Other  witnesses  testified  to  the  same  efiect. 
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Peter  Runey,  a  journeyman  bootmaker,  said  that  he  worked 
with  Jeremiah  Home,  last  year,  about  six  months ;  that  Home 
was  not  a  steady  workman  ;  that  he  was  a  passable  hand  ;  that 
he  had  known  him  to  be  employed  on  a  pair  of  boots  a  whole 
week,  and  not  finish  but  one. 

Edward  Blake,  testified  that  he  was  secretary  of  the  associa- 
tion of  the  members  of  the  Suffolk  Bar,  which  had  been  dis- 
solved. Witness  exhibited  a  book,  containing  the  signatures  of 
members  of  the  bar ;  also,  a  printed  copy  of  the  bar  rules  by 
which  the  association  was  governed.  The  witness  then  read 
the  following  rule,  which  was  the  only  one  having  any  bearing 
upon  the  case. 

<<  Nor  shall  any  gentleman  assume  the  care  of  any  action 
originated  in  this  county  by  a  person  practising  therein,  not 
having  subscribed  these  rules,  unless  such  person,  being  a  regu- 
larly admitted  attorney  of  the  court  of  common  pleas,  and  not 
having  been  refused  a  recommendation  to  the  supreme  judicial 
court,  or  otherwise  censured  by  a  vote  of  the  bar,  shall,  in 
writing,  in  a  book  to  be  kept  for  that  purpose  by  the  secretary, 
have  declared  his  assent  to  these  rules,  and  engaged  to  observe 
the  same.  Nor  shall  any  gentleman  advise  or  consult,  or  be  in 
any  manner  associated,  in  any  case  whatever,  with  any  person 
practising  in  this  county,  who  shall  not  have  subscribed  these 
rules,  excepting  such  attorneys,  as  aforesaid,  of  the  court  of 
common  pleas.'' 

"  We,  the  subscribers,  members  of  the  bar  of  the  county 
of  Suffolk,  establish  the  following  rates  of  compensation 
and  fees,  as  the  lowest  which  we  can  reasonably  and  honor- 
ably receive  ;  and  we  bind  ourselves  not  to  receive  less 
fees  or  compensation  than  are  herein  expressed,  nor  any  com- 
mutation or  substitute  therefor,  namely :  "  — 

Witness  could  not  say  that  any  member  of  the  bar  had  ever 
refused  to  work  with  any  person  not  a  member.  This  associa- 
tion was  dissolved  several  years  ago.  On  cross-examination, 
the  witness  said  the  association  was  dissolved  June   18,  1836; 
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that  the  rules  were  first  adopted  in  June,  1819;  that  at  the 
dissolution  of  the  association,  some  members  of  the  I^al  pro- 
fession united  in  a  friendly  and  benevolent  society,  under  the 
name  of  ^<  The  Fraternity  of  the  Bar/'  without  establishing  any 
bar  rules  or  rates  of  compensation ;  that  this  last  association  had 
been  merely  nominal,  no  meeting  having  since  been  held  by  the 
members. 

James  B.  Gregerson,  a  member  of  '*  The  Boston  Medical 
Association/'  testified  that  it  was  not  incorporated.  He  pro- 
duced a  book  of  signatures,  and  the  rules  of  the  society.  He 
said  that  there  was  a  rule  in  relation  to  ^^  quacks,"  which  pro- 
hibited  a  member  of  the  association  from  consulting  with  a  per- 
son not  a  member,  and  a  provision  for  a  board  of  reference  for 
a  settlement  of  disputes  ;  that  there  were  no  fines  provided  for 
any  breach  of  the  rules  ;  that  there  was  a  provision  for  the  ex- 
pulsion of  members  for  violating  the  rules ;.  that  immoral  or 
criminal  conduct  would  not  be  a  sufficient  ground  for  expulsion. 
Witness  thought  the  operation  of  the  society  had  been  benefi- 
cial to  the  profession  and  the  public ;  that  Dr.  Bartlett,  who 
was  expelled  from  ^'  The  Massachusetts  Medical  Society,"  was 
a  member  of  this  association,  and  was  expelled  by  a  speciid 
vote. 

David  Chopin,  said  he  was  in  the  wood  and  coal  busi- 
ness ;  that  he  did  not  belong  to  any  association  to  regulate 
prices ;  that  there  was  an  association  of  dealers  in  wood,  but 
that  it  was  dissolved  about  a  year  ago  ;  that  the  object  of  the 
society  was,  to  ascertain  who  could  be  trusted  with  safety,  and 
who  eould  not ;  that  there  was  a  book  kept  by  the  society, 
called  a  ^'  black  list,"  which  was  still  in  existence.  The  wit- 
ness declined  to  exhibit  the  book. 

Other  witnesses,  who  were  dealers  in  wood  and  coal,  testi- 
fied to  substantially  the  same  efiecU 

Rantovl  closed  for  the  defence,  substantially  as  follows  : 

As  we  have  no  statute  concerning  conspiracy,  the  facts 
alleged  in  the  indictment  constitute  an  oiTencc,  if  any,  at  com- 
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mon  law.  But  the  English  common  law  of  conspiracy  is  not  in 
force  in  this  state.  We  have  not  adopted  the  whole  mass  of  the 
common  law  of  England,  indiscriminately,  nor  of  the  English 
statute  law,  which  passed  either  before  or  after  the  settlement 
of  our  country.  So  much  only  of  the  common  law  has 
been  adopted  as  is  applicable  to  our  situation,  excluding  the 
artificial  refinements  and  distinctions  incident*  to  the  property 
of  a  great  commercial  people ;  the  laws  of  revenue  and  police ; 
such  especially  as  are  enforced  by  penalties.  (1  Bl.  Com.  107, 
et  seq. ;  1  Tucker's  Bl.  Ap.  406.)  Statutes  do  not  bind  colo- 
nies, unless  they  are  expressly  named.  (2  P.  W.  75 ;  Chit,  on 
Prerog.  33.)  The  English  law,  as  to  acts  in  restraint  of  trade, 
is  generally  local  in  its  nature,  and  not  suited  to  our  condition. 
It  had  never  been  adopted  here,  and  the  colonies  are  not  named 
in  the  statutes  on  that  subject,  which  have  been  passed  in 
England  since  they  were  settled.  Van  Ness  v.  Pacari, 
(2  Pet.  144)  ;  Wheaton  v.  Peters,  (8  Pet.  658,  659)  ;  Dawson 
V.  Skavery  (I  Black.  204.)  The  statutes  1  Ed.  VI.  c.  3;  5 
Geo.  I.  c.  27 ;  23  Geo.  II.  c.  13  ;  14  Geo.  III.  c.  71 ;  the  in- 
numerable statutes  of  laborers ;  and  the  statutes  against  se- 
ducing artisans,  &c.,  illustrate  this  point.  All  the  law  we  ever 
had  on  these  subjects  was  domestic,  and  is  now  domestic. 
(See  Plymouth  Colony  Laws,  28,  72,  76 ;  Anc.  Chart  210 ; 
6  Mass.  73.) 

The  original  of  the  law  of  conspiracy  is  to  be  found  in  the 
state  of  society,  and  in  the  circumstances  out  of  which  grew  the 
law  of  champerty,  of  which,  or  rather  of  maintenance,  which 
includes  champerty,  the  ofience  of  conspiracy  was  originally  a 
branch.  During  the  absence  of  the  crusaders,  and  while  the 
fate  of  so  many  barons  and  lesser  land-holders  was  unknown, 
infinite  confusion  in  the  possession  of  landed  property  naturally 
arose,  both  in  Great  Britain  and  on  the  continent.  Bold  men 
combining  together,  seized  the  estates  of  those  who  were  absent, 
and  sometimes  presumed  to  be  dead  ;  and  whenever  their  false 
claim  came  to  be  disputed,  corrupted  the  officers  of  the  crown, 
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and  secured  their  connivance  or  sanction,  by  dividing  the 
plunder  with  them.  In  France,  although  the  trial  by  peers  was 
already  an  ancient  institution,  and  an  essential  element  of  the 
feudal  system,  yet  the  wager  of  battle  was  far  more  acceptable 
to  the  nobility  of  that  kingdom,  and  the  right  of  private  war  was 
unquestioned,  except  in  the  narrow  compass  of  the  king's  do- 
mains. The  vassals  were  bound  to  follow  their  lord  in  private 
war,  not  only  against  any  other  lords,  (Beaumanoir,  c.  59, 
300,)  but  also  against  the  king  himself,  whenever  he  had  de- 
nied him  justice  in  his  court.  (Etablissemens  de  Saint  Louis, 
L.  I.  c.  49.)  Saint  Louis  indeed  endeavored,  first  t6  mitigate, 
afterwards  to  abolish  private  wars,  in  the  royal  domain,  but 
without  success.  In  October,  1245,  he  published  an  ordon- 
nance  at  Pontoise,  (Ord.  des  Rois  de  France,  T.  I.  p.  56,) 
establishing  the  king's  peace,  which  was  a  truce  of  forty  days, 
after  the  cause  of  quarrel  had  arisen,  before  the  war  was 
allowed.  He  followed  this  by  apother  ordonnance,  pro- 
viding for  an  application  by  the  weaker  party  to  the  court  of 
his  Suzerain,  to/ compel  his  antagonist  to  swear  to  keep  the 
peace,  for  the  •  violation  of  which  oath  he  was  liable  to  be 
hanged.  (Ord.  T.  I,  p.  129.)  In  January,  1257,  he  totally 
prohibited  all  private  war ;  but  without  effect,  as  might  eaisily 
be  shown,  so  that  more  than  a  hundred  years  afterwards,  April 
9,  1353,  King  John  was  obliged  to  issue  a  new  decree,  for  the 
observation  of  the  truce  of  forty  days.  (See  Sismondi  Hist 
des  Franc,  viii.  77.)  The  obstinate  adherence  to  this  mode  of 
settling  quarrels,  was  common  to  all  the  German  races,  among 
whom  it  originated,  while  in  their  clannish  state,  when  all  who 
were  connected  by  blood  combined  together,  in  case  of  an 
injury  received,  to  execute  the  primitive  law  of  revenge. 
Suscipere  inimicitias  seu  patris  seupropinqui  necesse  est.  (Tacit 
Germ.  21.)  In  these  private  wars,  the  barons  seized  each 
other's  lands  and  castles,  and  thus  indemnified  themselves  for 
any  real  or  supposed  injury. 
The  rules  which  governed  such  wars,  and  the  efforts  of  the 
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French  monarchs  to  abolish  the  right,  are  fully  set  forth  in  the 
27th  dissertation  of  Du  Cange  upon  JoinVille.  At  last,  Louis 
XI.  who  freed  monarchs  from  leading-strings,  in  December, 
1451,  while  yet  only  dauphin,  abrogated  the  14th  article  of  the 
liberties  of  Dauphiny,  '^  qui  conserve  expressement  aux  ceux  de  ceite 
province  le  droit  de  se  faire  la  guerre ^  de  leur  propre  autorite^^^ 
and  thus  put  a  final  end  to  the  practice. 

In  England,  the  feudal  theory  was  the  same  as  elsewhere, 
that  every  gentleman  had  a  right  to  make  war,  as  it  is  laid 
down  by  Beaumanoir,  and  ''  outre  que  gentilhomme  ne  poeut 
guerroyer,^^  none  but  a  gentleman  could  do  so.  The  Saxons 
brought  with  them,  says  Hallam,. (Middle  Ages,  Part  I.  c.  viii.) 
at  least  as  much  roughness  as  any  of  the  nations  which  over* 
turned  the  Roman  empire.  •  .  .  No  people  were  so  much 
addicted  to  robbery,  and  to  feuds  arising  out  of  family  revenge. 
The  roughness  of  one  of  those  nations  is  shown  in  the  Salic 
law,  forbidding  the  extreme  exercise  of  the  right  of  private  war 
from  being  interfered  with.  If  any  one  shall  take  down  a 
man's  head  which  his  enemies  have  put  upon  a  stake  —  Si  quis 
caput  de  homincj  quod  inimici  sui  in  palum  miserunt  .  .  .  de- 
posuerit  —  he  shall  pay  six  hundred  deniers.  (Pact.  Leg.  Sal. 
xliv.  10.)  The  Saxon  laws  fixed  a  rate  of  compensation  for  all 
wrongs,  but  no  law  ventured  to  forbid  the  vengeance  of  the 
kindred  of  a  murdered  man,  and  where  the  weregild  or  price  of 
blood  had  not  been  paid,  they  justified  and  commanded  the 
war.  Pareniibus  occisi  fiat  emendatio,  vel  guerra  eorum  portetur. 
(Leges  Edwardi  Confessoris,  c.  12.)  The  capitulary  of  Char- 
lemagne, in  813,  which  ordains,  that  if  any  one  wishes  to  fight 
against  his  adversary,  his  liegemen  shall  aid  him  or  lose  their 
benefices  —  Si  quis  .  .  .  contra  adversarium  suum  pugnam  — 
voluerit —  is  even  carried  further  by  the  laws,  of  Henry  I.  which 
provide  that  all  the  kin  shall  join  in  the  war,  or  renounce  their 
family.  Glanville,  who  died  in  1190,  considered  private  wars 
to  be  lawful  in  his  time,  that  of  Henry  II. ;  and  Henry  III. 
seems  to  have  entertained  the  same  opinion,  for,   in   1233,  he 
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defied  the  Earl  Mareshall,  marescaUum  dijldavit,  that  is,  declared 
the  bond  of  faith  between  them  to  be  dissolved,  and  made  war 
upon  him.  This  defiance  was  the  legal  preliminary  to  a  private 
war  between  them.  (Const.  Fred.  I.  1 187  ;  Const.  Fred.  II. 
1234  ;  Fori  Oscse  Ann.  1247,  fol.  26,  &c.  &c.)  A  discussion 
ensued,  in  which  the  marshal  alleged  that  he  had  always  been 
willing  to  abide  the  judgment  of  his  peers,  but  that  the  king  had 
denied  him  justice,  and  forcibly  entered  his  lands  —  Semper 
paratus  esseniy  stare  juri  et  judicio  parium  mearum  — -  ierram 
meam  violenter  ingressus.  (Mat.  Paris,  H.  iii.  p.  391.)  And 
having  enumerated  the  wrongs  which  the  king  had  done  him, 
he  goes  on  to  say,  that  he  was  thereby  absolved  from  his 
homage,  and  that  it  was  lawful  for  him  to  defend  himself. 
Unde  homo  suus  non  Jut ;  -^  ^uapropter  licuit,  et  licet  me  de- 
fendere.  Nay,  he  argues  further,  that  he  should  do  a  wrong  to 
the  king  himself,  and  to  the  cause  of  justice,  which  the  king  is 
bound  to  maintain,  in  evil  example  to  all  others  to  desert  the 
right,  if  under  such  provocation  he  did  not  resist.  Lnoy/acerem 
sibi  injuHam  etjustitia,  —  Et  malum  exemplum  darem  omnibus, 
deserendi  justitiam.  No  objection  on  the  king's  part  is  made  to 
this  feudal  logic,  but  the  bishop  who  represents  the  king,  denies 
the  provocation,  urges  that  the  marshal  should  have  waited  till 
he  had  ocular  proof  of  the  king's  designs  against  him,  after 
which  he  admits  that  the  war  would  be  lawful  —  et  ex  tunc 
liceret  talia  attemptare. 

It  is  not  strange  that  this  right  of  redressing  their  own  griev- 
ances, should  have  been  claimed  by  an  English  baron  in  1233, 
since  the  great  charter  of  King  John,  granted  June  15th,  1215, 
in  the  61st  chapter,  expressly  provided  for  it.  It  is  there 
agreed,  that  if  the  king  shall  violate  the  charter,  the  barons  shall 
distress  him  by  the  capture  of  his  castles  and  lands,  and  in  all 
other  modes  that  they  can,  and  all  persons  were  commanded  to 
swear  that  they  would  do  this ;  by  which  provisions,  says  Mr. 
Thompson,  (Essay  on  Magna  Charta,  p.  321,)  '^  it  should  be- 
come their  positive  duty  to  levy  war  upon  the  sovereign,  aided 
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by  the  whole  nation,  to  ^  distress  and  harass  him '  to  the  utmost 
of  their  power."  The  phrase  in  the  famous  39th  chapter, 
which  secures  the  right  of  trial  by  peers,  nee  super  ewn  ibimusj 
nee  super  eummittimuSy  &c.  alludes,  no  doubt,  to  the  former  prac- 
tice of  King  John  to  levy  war  on  his  barons  without  legal  cause, 
or  form  of  law  ;  for  in  a  patent  dated  at  Windsor,  10th  of  May, 
1214,  he  had  promised  already  not  to  dispossess  his  barons  — 
nee  super  eos  per  vim,  vel  per  arma  ibimiu.  The  remark  of  Sir 
Edward  Coke,  that  the  great  charter  is  declaratory  of  the 
ancient  law  and  liberty  of  England,  and  only  a  repetition  of 
former  privileges,  which  time  or  oppression  had  brought  into 
disuse,  applies  to  these  chapters,  as  well  as  to  the  rest  of  that 
treaty.  They  are  parallel  to  the  stipulations  in  the  ordonnance 
of  St.  Louis  (Ord.  des  Rois  T.  I.  p.  143,)  and  M.  Guizot  re- 
marks upon  them,  that  it  is  impossible  to  establish  the  right  of 
force  in  a  more  positive  manner.  (Cours.  d'  Hist.  Mod.  1830, 
xi.  lee.) 

(Mr.  Rantoul  then  went  on  to  describe  the  remains  of  private 
war,  or  customs  growing  out  of  it.  The  practice  of  overawing 
courts  by  large  bodies  of  armed  retainers,  combinations  thus  to 
overawe,  confederacies  to  prevent  the  course  of  justice,  corrup- 
tion of  the  judges  by  including  them  in  the  confederacy,  and 
sharing  the  plunder  with  them,  &c.  of  all  which  practices  the 
instances  are  very  numerous,  and  then  examined  the  laws  to 
prevent  these  evils.) 

The  original  form  in  which  the  law  of  conspiracy  appears 
in  the  legislation  of  the  English  parliament  is  in  St.  Ed.  I. 
(A.  D.  1304,)  and  includes  in  the  definition  only  false  and  ma- 
licious indictments.  2  Inst  561, 562 ;  2  Reeves's  Hist.  2d.  ed. 
239,  et  seq. ;  1  Hawk.  c.  72,  s.  1  &  2 ;  6  Petersd.  Ab.  96.  The 
early  cases  were  those  of  such  indictments.  See  Yelv.  1 16  ; 
9  Co.  55  b ;  Cro.  Eliz.  563,  871,  900. 

The  next  stage  of  the  law  of  conspiracy  appears  in  the  early 
editions  of  1  Hawk.  c.  72,  s.  2  :  ''  That  all  confederacies  wrong- 
fully to  prejudice  a  third  person  are  criminal  at  common  law ; 
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as  a  confederacy  by  indirect  means  to  impoverish  a  third  per- 
son, or  falsely  and  maliciously  to  charge  a  man  with  being  the 
reputed  father  of  a  bastard  child  ;  or  to  maintain  one  another  in 
any  matter,  whether  it  be  true  or  false/'  By  ^'  indirect  means,'' 
unlawful  means  are  meant. 

The  case  of  The  King  v.  Journeymen  Tailors,  (8  Mod.  10,) 
was  decided  after  Hawkins's  work  was  published,  and  is  not  a 
part  of  the  law  laid  down  by  him  in  his  first  editions.  In  that 
case  it  was  held,  that  a  conspiracy  among  workmen  to  refuse  to 
work  under  certain  wages,  is  an  indictable  offence.  This  case, 
if  correctly  reported,  introduces  new  law,  unless  it  was  decided 
on  the  statutes  of  laborers.  (See  a  compend  of  these  statutes 
in  Jacob's  and  Tomlins'  Law  Diet.  Laborers.  See  also  1  Bl. 
Com.  426  ;  14  East,  395.)  The  doctrine  of  that  case,  there- 
fore, is  not  a  part  of  the  law  adopted  in  this  state.  It  was  not 
the  doctrine  of  the  common  law,  when  our  ancestors  came 
hither,  and  is  not  suited  to  our  condition.  But  the  report  of 
the  case  in  8  Mod.  10,  is  not  to  be  depended  upon.  The  book 
is  of  no  authority,  and  entitled  to  no  respect.  (See  1  Burr.  386, 
where  it  is  spoken  of  as  <'  a  miserable  bad  book,  entitled  '  Mod- 
ern Cases  in  Law  and  Equity.'  "  See  also  in  3  Burr.  1326,  a 
note  by  the  reporter,  as  follows :  ^'  fVonnelPs  case  being  here 
cited  from  8  Mod.  269,  the  court  treated  that  book  with  the 
contempt  it  deserves,  and  they  all  agreed,  that  the  case  was 
wrong  stated  there.  —  I  mean  the  old  edition  of  that  book.") 
The  doctrine  of  the  case  is  not  supported  by  any  previous  de- 
cision. Yet  this  is  the  only  authority  for  the  repetition  of  the 
same  doctrine,  in  the  numerous  books  in  which  it  is  now  found. 
Probably  the  indictment,  in  that  case,  was  sustained  on  the 
statutes  of  laborers.  Though  the  old  precedents  of  indictments 
are  contra  pacem  only,  yet  that  is  because  a  conspiracy  to  do 
acts  contrary  to  those  statutes  is  punishable  at  common  law  in 
England.  King  v.  Smith,  (2  Doug.  441.)  1  Bolton's  Just.  170 ; 
2  lb.  2. 

The  statutes  of  laborers  were  blind  struggles  of  the  feudal 
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nobles,  to  avert  from  themselves  the  effects  of  great  national 
calamities.  Every  one  of  these  statutes  had  a  local  and  tem- 
porary cause.  In  the  famine  of  1315,  and  the  plague  of  1316, 
parliament  vainly  strove  to  alleviate  the  universal  distress,  by 
fixing  a  legal  price  for  provisions.  Yet  the  scarcity  increfused, 
so  that  the  king,  going  to  St.  Albans,  "  had  much  ado  to  get  vict- 
uals to  sustain  his  family."  (1  Old  Pari.  Hist.  152.)  And  some 
months  later,  mothers  ate  their  children.  (Monk,  of  Malms,  166 ; 
Walsingham's  Chronicles,  107,  108.)  From  the  same  motives, 
and  with  no  better  success,  the  plague  of  1349  was  followed 
by  the  statute  of  23  Edw.  III.  (A.  D.  1349.)  the  preamble  of 
which  is  as  follow9:  Quia  magna  pars  popidi  ei  maxime  opera* 
riorum  et  servientium  nuper  in  pestilentia  moriebaiur,  nonnulli  vi- 
denies  fiecessitaiem  dominorum  et  paucitatem  servientium^  servire 
noluerunt,  nisi  solaria  reciperent  eccesiva,  et  alii  mendicare  ma- 
hntes  in  otio  quam  per  laborem  perquirere  victum  suum :  Dominus 
rex  attendenf  que  gravia  exigentia  preseriim  cidtorum  et  opera* 
riorum  hujusmodi  provenire  possent  incomoda,  super  hoc  cum  pre- 
latis  nobilibus  et  peritis  et  aliis  sihi  assistentibus  deliberationem 
habuit  et  tractaium ;  de  quorum  unanimi  consilio  ordinavit. 
The  statute  then  goes  on  to  provide,  that  every  person  able  in 
body,  under  the  age  of  sixty  years,  not  having  to  live  on,  being 
required,  shall  be  bound  to  serve  him  that  doth  require  him,  or 
else  committed  to  the  jail,  until  he  find  surety  to  serve.  That 
if  a  workman  depart  from  service  before  the  time  agreed  upon, 
he  shall  be  imprisoned.  That  the  old  wages,  and  no  more, 
shall  be  given  to  servants.  That  if  the  lord  of  a  town  or  manor 
do  offend  against  the  statute,  in  any  point,  he  shall  forfeit  the 
treble  value.  That  if  any  artificer  or  workman  take  more  wages 
than  were  wont  to  be  paid,  he  shall  be  committed  to  jail. 
That  victuals  shall  be  sold  at  reasonable  prices.  That  no  per- 
son shall  give  anything  to  a  beggar,  who  is  able  to  labor. 
That  if  any  person  take  more  than  the  usual  wages,  he  shall 
pay  the  surplusage  to  the  town  where  he  dwells,  towards  a  pay- 
ment to  the  king  of  a  tenth  and  fifteenth  granted  to  him. 
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Then  followed,  in  the  next  year,  the  remarkable  statate,  ife 
serventibu^  from  which  have  been  derived  all  the  subsequent 
statutes  of  laborers.  St.  25  Edw.  III. ;  1  Pari.  Hist.  274  ;  Han- 
sard, 62 ;  2  Reeves's  Hist.  274,  2d  ed.  388.)  The  preamble 
of  this  statute,  after  setting  forth  the  former  ordinance,  goes  on 
to  say,  that  ^'  now  forasmuch  as  it  is  given  the  king  to  ander- 
stand  in  this  present  parliament,  by  the  petition  of  the  com- 
monalty, that  the  said  servants,  having  no  regard  to  the  said 
ordinance,  but  to  their  ease  and  singular  covetise,  do  withdraw 
themselves  to  serve  great  men  and  other,  unless  they  have 
livery  and  wages  to  the  double  or  treble  of  that  they  were  wont 
to  take  the  said  twentieth  year,  and  before,  to  the  great  damage 
of  the  great  men,  and  impoverishing  of  all  the  said  commonalty, 
whereof  the  said  commonalty  prayeth  remedy ;  wherefore,"  (&c. 
It  then  goes  on  to  prescribe  the  year  and  day  wages  of  the  ser- 
vants and  laborers  in  husbandry  ;  how  much  shall  be  given  for 
threshing  all  sorts  of  corn  by  the  quarter ;  that  none  shall  de- 
part from  town  in  summer  where  he  dwelt  in  winter.  Then 
the  wages  of  <^  several  sorts  of  artificers  and  laborers  "  are  pre- 
scribed. It  is  then  provided,  that  shoes  shall  be  sold  as  in  the 
20th  Edw.  in.  (before  the  pestilence,)  and  that  artificers  shall 
be  sworn  to  use  their  crafts  as  they  did  in  that  year.  Then  the 
punishments  of  persons  offending  against  the  statute  are  pre- 
scribed. The  punishment  was  imprisonment  until  sureties 
should  be  given  for  a  compliance  with  the  statute,  and  double 
the  amount  of  excess  of  wages  or  prices  received  was  to  be  for- 
feited to  the  crown.  Then  sheriffs  and  other  officers  were  forbid- 
den to  exact  anything  from  such  servants.  The  forfeitures  of  the 
servants  were  to  be  employed  to  the  aid  of  dismes  and  quin- 
zimes,  granted  to  the  king  by  the  commons.  The  justices  were 
to  hold  their  sessions  four  times  a  year,  and  at  all  times  needful. 
Servants  who  fled  from  one  country  to  another  were  to  be  com- 
mitted to  prison. 

The  pestilence  which  gave  rise  to  these  statutes,  was  as  gene- 
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ral  and  destructive  as  any  recorded  in  historyJ  The  deaths  in 
London  were  mostly  of  the  laboring  classes :  Maxime  operario" 
mm  et  servientium.  (5  Rymer's  Feed.  693.)  King  Edward  had 
just  been  debasing  his  coin.  (Daniel  in  1  Kennett's  Hist  224.) 
From  these  causes  the  wages  of  labor  rose  rapidly,  and  the  law 
undertook  to  fix  them.  But,  in  spite  of  fines,  imprisonment 
and  the  pillory,  wages  and  prices  continued  to  rise.  (Knygh- 
ton's  Chronicles,  2600.) ' 


'  This  pestilence  was  the  great  plague  of  Florence,  described  by  Bocoacio,  in 
which  Yillani,  the  historian}  and  Petrarch's  Laura  died.  The  king  of  France 
made  a  similar  law  to  regulate  wages  of  workmen,  and  for  the  same  reason. 

*  Mr.  Rantoul  examined  in  the  same  manner  the  subsequent  statutes  of 
laborers :  34  Edw.  111.  c.  10  ;  12  Rich.  II.  c.  4  ;  7  Hen.  IV.  c.  17 ;  4  Hen.  Y. 
c.  4  ;  2  Hen.  YI.  c.  18 ;  3  Hen.  YI.  c.  1 ;  23  Hen.  YI.  c.  12 ;  and  especiallj 
1  Edw.  VI.  c.  3,  (A.  D.  1547)  ;  2  and  3  Edw.  YI.  c.  16  ;  3  and  4  Edw.  VI. 
c  16  ;  which  statutes  continued  or  modified  by  5  Eliz.  c  4,  (A.  D.  1562^ ;  and 
1  Jac.  I.  c.  6,  (A.  D.  1604),  were  the  law  of  England  at  the  time  of  the  settle- 
ment of  Massachusetts,  and  were  afterwards  continued  by  3  Car.  I.  c.  5f  and 
16  Car.  I.  c.  4,  and  were  unrepealed  at  the  time  of  the  American  revolution. 
By  these  statutes,  (said  Mr.  R.)  a  mere  refusal  to  work  became  criminal,  for 
the  first  time.  Such  combinations  are  now  legalized  by  4  and  5  Wm.  lY. 
c.  40.  In  1355,  the  commons  petitioned,  "  that  the  points  of  confederacy  may 
be  declared  •  considering  how  the  judges  judge  rashly  thereof."  The  king 
made  answer :  *'  None  shall  be  punished  for  confederacy,  but  where  the 
statute  speaketh  expressly  upon  the  point  contained  in  the  same  statute." 
(I  Old  Pari.  Hist.  289.)  This  petition  related  to  rash  judgments  on  St.  Edw.  I. 
concerning  confederacies. 

The  statute  of  1  Edw.  YI.  is  curious,  as  showing  the  existence  of  slavery  at 
that  day.  It  is  entitled  an  act  for  the  punishing  of  vagabonds,  and  for  the  re- 
lief of  poor  and  impotent  persons.  The  second  section  of  the  act  is  as  fol- 
lows :  "  Secondly,  that  whosoeuer  after  the  first  day  of  Aprill  next  following, 
man  or  woman  being  not  lame,  impotent,  or  so  aged,  or  diseased  with  sick- 
nesse,  that  hee  or  she  cannot  work,  nor  hautng  lands  or  tenements,  fees  anui- 
ties,  or  any  other  yearly  reuenues,  or  whereon  they  may  finde  sufficiently  their 
lining,  shall  either  like  a  sueruing-man  wanting  a  master,  or  like  a  beggar,  or 
after  any  such  other  sort  be  lurking  in  any  house  or  houses,  or  loitering,  or  idle 
wandering  by  the  high  wayes  side,  or  in  streetes,  cities,  townes  or  villages,  not 
applying  themselves  to  some  honest  and  allowed  art,  science,  seruice,  or 
labour,  and  so  do  continue  by  the  space  of  three  dayes  or  more  together,  and 
not  ofier  themselves  to  labor  with  any  that  will  take  them,  according  to  their 
facultie ;   and  if  no  man,  otherwise  will  take  them,  do  not  offer  themselnes  to 
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The  case  in  8  Mod.  10,  was  about  the  time  of  the  bursting 
of  the  south  sea  bubble,  when  laborers  sought  to  withstand  the 
operation  of  the  state  of  affairs  then  existing.  It  appears  from 
Rex  V.  Hammond f  (2  Esp.  R.  719,)  that  masters  may  be  in- 


worke  for  meate  and  drinke,  or  alter  they  bee  so  taken  to  worke  for  the  space 
agreed  betwixt  them  and  their  master,  doe  leaue  their  worke  out  of  conuenient 
time  or  ranne  away ;  that  then  euery  such  person  shall  be  taken  for  a  vaga- 
bond, and  that  it  shal  bee  lawfull  for  every  such  master  offering  such  idle  per- 
son sernice  and  labour,  and  that  being  by  him  refused,  or  who  hath  agreed  with 
such  idle  person,  and  from  whom  within  the  space  agreed  of  seniice  the  said 
loiterer  hath  runne  away,  or  departed  before  the  end  of  the  covenant  between 
them,  and  to  any  other  person  espying  the  same,  to  bring  or  cause  to  be 
brought  the  said  person  so  liuing  idle  and  loiteringly  to  two  of  the  next  jus- 
tices of  the  peace  there  resiant  or  abiding,  who  hearing  the  proofe  of  the  idle 
lining  of  the  said  person  by  the  said  space  liuing  idle,  as  aforesaid  approoued 
to  them  by  two  honest  witnesses,  or  confession  of  the  partie,  shall  immediately 
cause  the  same  loiterer  to  be  marked  with  a  hot  iron  in  the  breast,  the  marke 
of  V.  and  adjudge  the  same  person  liuing  so  idle,  to  such  presentour,  to  be  his 
slaue,  to  have  and  to  hold  the  said  slaue  unto  him,  his  executours  or  assignes, 
for  the  space  of  two  yeeres  then  next  following,  and  to  order  the  said  slaues  as 
followeth ;  that  is  to  say,  to  take  such  person  adjudged  a  slaue  with  him,  and 
onely  giuing  the  said  slaue  bread  and  water,  or  small  drinke,  and  such  reffuse 
of  meete  as  he  shall  thinke  meete,  causing  the  said  slaue  to  worke  by  beating, 
cheining,  or  otherwise,  in  such  worke  and  labour  (how  vile  soever  it  bee)  as 
hee  shall  put  him  unto.  And  if  any  manner  of  slaue,  either  for  loytering,  or 
for  the  cause  before  rehearsed  so  adjudged,  shall  within  the  space  of  the  said 
two  yeeres  heere  appointed  runne  away,  depart,  or  absent  him  from  his  said 
master  by  the  space  of  fourteene  dayes  together,  without  licence  :  it  shall  not 
onely  bee  lawfull  to  his  said  master  to  pursue  and  fetch  him  againe  by  vertue 
of  this  Act,  but  also,  to  punish  such  faulte  by  cheines  or  beating  as  is  afore- 
said :  and  against  the  deteinour,  if  any  man  doe  Mrillingly  deteine  him,  know- 
ing him  to  be  a  slaue,  as  is  aforesaid,  to  haue  an  Action  of  Trespasse,  and  re- 
cover thereby  in  damages  tenne  poundes,  besides  the  costs  and  charges  of  the 
suite  for  so  deteineing  his  said  slave.  And  further,  every  such  master  shew- 
ing and  proouing  by  two  sufficient  witnesses,  the  saide  offence  and  faulte  by 
his  running  away  before  two  Justices  of  the  Peace  of  the  same  Countie, 
whereof  the  one  to  be  of  the  Quorum  j  the  same  Justices  shall  cause  snch  slaue, 
or  loiterer  to  be  marked  on  the  forehead,  or  the  ball  of  the  cheeke  with  An  hot 
iron,  with  the  signe  of  an  8*  that  he  may  be  known  for  a  loiterer  and  a  run 
away,  and  shall  adjudge  the  said  loyterer  and  run  away  to  be  the  said  mas- 
ter's slaue  for  ever.  And  if  such  slaue  shall  the  second  time  rnnee  away,  or 
absent  himselfe,  if  the  said  master  shall  approoue  the  same  second  running 
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dieted  for  showing  too  great  indulgence  to  their  workmen,  by 
raising  their  wages  above  the  usual  rate.  Is  this  the  law'  of 
Massachusetts  ? 

In  most  of  the  United  States,  conspiracies  that  have  been 
held  indictable  at  common  law,  are  all  for  acts  that  are  indicts 
able,  immoral,  or  forbidden  by  statute.  State  v.  Cawoodj 
(2  Stew.  360)  ;  StaU  v.  Buchanariy  (5  Har.  &  J.  317) ;  Res- 
pubKca  V.  Hencty  (2  Yeates,  114) ;  CoUiru  y.  CommanweaUhy 
<3  S.  &  R.  220) ;  Commonwealth  v.  iU'JEMion,  (8  S.  &  R. 
420)  ;  StaU  v.  Murrayy  (3  Shepley,  100)  ;  State  v.  Younger^ 
(1  Dev.  357)  ;  State  v.  Tonij  (2  Dev.  569)  ;  State  v.  De  Witty 
(2  Hill's  (§•  C.)  R.  282.)  In  New  York  and  Massachusetts, 
the  cases  have  gone  further ;  and  in  Commonwealth  v.  Judd, 
(2  Mass.  337,)  Parsons,  C.  J.,  says  a  conspiracy  is  ^^  the  un- 
lawful act,  or  even  a  lawful  act  for  unlawful  purposes.''  And 
all  the  Massachusetts  cases  come  within  this  definition.  Com^ 
monweabh  v.  Ward,  (I  Mass.  473)  ;  Commonwealth  v.  TUtbetts, 
(2  Mass.  536)  ;  Commonweabh  v.  Kingsbury,  (5  Mass.  106)  ; 
Commonwealth  v.  Warren,  (6  Mass.  74)  ;  Commonwealth  v. 
Davis,  (9  Mass.  415);  Commonwealth  y.  Manley,  (12  Pick. 
173.) 

So  all  the  New  York  cases  come  within  the  same  definition 
until  since  the  revised  statutes  of  that  state  were  passed.     Under 
those  statutes  it  is  held  indictable  for  workmen  to  conspire  to 


away  with  two  sufficient  witnesses,  before  the  Justices  of  Peace,  in  their  gen- 
eral! and  quarter  Sessions,  then  every  such  faulte  and  running  away  to  be  ad- 
judged felonie  and  such  loyterer  and  runne  away  to  be  taken  as  a  felon,  and 
thereof  being  lawfully  indited  and  atteinted,  or  otherwise,  condemned,  to  suf- 
fer painee  of  death  as  other  felons  ought  to  doe.*'  The  statute  of  Vaga- 
bonds, 3  Edw.  Yl.  declares,  "  That  such  common  labourers,  being  per- 
sons able  in  body,  using  loitering,  and  refusing  to  worke  for  such  reasonable 
wages  as  is  most  commonly  given  in  the  partes  where  such  persons  shall 
dwell,  shall  bee  for  every  such  time  as  he  or  they  refuse  to  labour,  having  rea- 
sonable wages  as  is  aforesaid,  adjudged  vacabons,  and  shall  be  punished  as 
strong  and  mighty  vacabonds,"  &c. 

80 ' 
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raise  their  wages,  by  combining  to  compel  journeymen  and  ma^ 
ter-workmen  to  conform  to  rules  established  by  the  persons  so 
combining,  for  the  purpose  of  regulating  the  price  of  labor. 
This  was  decided  to  be  a  conspiracy  *^  to  commit  an  act  inju- 
rious to  trade  or  commerce."  People  v.  Fisher^  (14  Wend.  1.) 
A  conspiracy  to  commit  a  mere  civil  injury  to  an  individual  is 
not  indictable.  The  State  v.  Rickey,  (4  Halst.  293  )  ;  The  King 
V.  Turner,  (13  East,  228)  ;  Rex  v.  Pywelly  (1  Stark.  R.  402.) 
Yet  nothing  more  is  properly  alleged  against  the  present  de- 
fendants. A  conspiracy  to  raise  wages  would  not  be  indictable 
in  England,  if  it  were  not  unlawful  for  an  individual  to  attempt 
to  raise  his  wages.  And  the  indictment,  in  the  cai^  at  bar,  is 
bad,  because  each  of  the  defendants  had  a  right  to  do  that 
which  is  charged  against  them  jointly.  All  the  counts  in  the 
present  indictment  are  fatally  defective ;  first,  in  not  averring 
any  unlawful  acts  or  means  ;  secondly,  if  any  such  acts  or  means 
are  averred,  in  not  setting  them  forth.  The  vagueness  and  gen- 
erality of  the  charges  are  such,  that  autrefois  convict  could  not 
be  pleaded  to  a  second  indictment  for  the  same  acts.  When 
the  end  is  not  unlawful,  the  means  should  be  set  forth.  Com- 
monwealth  v.  Warrenj  (6  Mass.  74)  ;  Lambert  v.  The  People, 
(9  Cow.  578.)  Mere  combination  is  nowhere  said  to  be  un- 
lawful, except  in  8  Mod.  10. 

(Mr.  Rantoul  also  argued  at  length,  that  the  jury  were  judges 
of  the  law  as  well  as  of  the  facts  in  the  case.) 

Parker  closed  for  the  commonwealth,  in  substance  as  fol- 
lows: —  Four  questions  arise  in  this  case.  1.  Is  there  such  a 
club,  society,  or  combination,  as  is  described  in  the  indictment  ? 
2.  Do  all  these  defendants  belong  to  it  ?  3.  Are  its  objects 
such  as  are  set  forth  ?  4.  Is  a  combination,  to  effect  these  ob- 
jects by  force  and  coercion,  lawful  ? 

1.  There  is  no  doubt  of  the  existence  of  such  a  society.  It 
is  fully  proved,  and  now  confessed.  The  hesitation  in  admit- 
ting it ;  the  technical  difficulties  interposed  as  to  the  proof  of 
its  existence ;  the  refusal  to  produce  the  constitution  and  re- 
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cords,  are  strangely  contrasted  with  the  statement  that  the  so- 
ciety is  lawful  and  praiseworthy.  We  have  now  the  constitu- 
tion before  you,  showing  the  existence  of  the  society,  which  was 
admitted  when  the  fact  of  such  existence  could  be  no  longer 
denied.  2.  Do  the  defendants  and  each  of  them  belong  to  it  ? 
You  have  positive  proof  of  this  also.  3.  Are  the  objects  of 
this  society  such  as  the  indictment  sets  forth  ?  This  also  is 
proved  beyond  a  doubt.  The  printed  constitution  shows  it. 
The  operations  of  the  society,  as  proved,  show  it.  The  consti- 
tution and  rules  of  the  society  are  before  you,  although  there 
was  a  strong  endeavor  to  prevent  their  appearing  in  evidence. 
They  usurp  a  power  to  govern  men,  not  by  the  laws  of  the 
land,  but  by  the  laws  of  their  club.  (The  objectionable  rules 
were  here  read  and  commented  on.)  These  passages  and  the 
testimony  of  Waitt,  Home,  and  the  other  witness  prove  the 
allegations  in  the  indictment  beyond  a  doubt. 

The  society  may  have  some  good  objects,  and  do  some  good ; 
but  it  is  oppressive  both  upon  journeymen  and  masters,  and 
intended  so  to  be,  —  a  coercive,  rigid,  persecuting  society,  to 
all  who  refuse  to  be  members.  In  this  particular  it  differs 
from  the  other  combinations  -—  those  of  the  bar,  of  physicians, 
woodwhariingers,  and  others.  Even  if  others  have  been  cul- 
pable, it  is  no  excuse  to  the  defendants.  But  none  are  shown 
with  rules  and  measures  so  coercive  and  unlawful.  As  to 
the  bar  rules,  which  have  been  so  often  cited  in  connection 
with  the  names  of  Chief  Justice  Shaw,  of  the  judge  of  this  court, 
the  attorney-general,  and  others,  if  it  were  necessary  to  defend 
them,  it  may  be  said  that  they  are  wholly  unlike  those  of  the 
defendants,  proved  in  this  case,  and  stand  on  very  different 
principles.  You  will  have  both  before  you  and  will  compare 
them.  I  will  refer  you  to  some  of  the  statutes  of  the  common- 
wealth, and  some  rules  of  the  courts,  and  the  difference  will  be 
clear.  Statutes  1782,  c.  9,  s.  4,  p.  66 ;  1785,  c.  23,  s.  1,  p.  199 ; 
1789,  c.  58,  prevent  all  bar  monopolies,  and  distinguish  this  case 
from  the  bar  rules.     2.   The  rules  of  the  courts ;  1  Big.  Dig. 
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236,  rales  6  and  7 ;  and  title  Champerty y  in  same,  wSl  be  found 
esentiaDf  dissinular  in  principle  from  those  of  this  society  of 
bootmakers.    Bot  even  these  bar  rules  were  dissolyed  Imig  ago. 

Bnt  one  consideration  remains :  Is  such  a  combination  as  has 
been  proved,  lawful  ?  This  is  a  question  of  law,  and  your  ver* 
diet  passes  on  the  law  as  well  as  the  fact  The  gentleotttn  who 
dosed  the  case  for  the  defence  has  aigued,  at  great  length,  that 
you  are  judges  of  the  law  as  well  as  the  fact.  There  is  a  differ- 
ence prescribed  in  our  law  between  the  oath  of  jurors  in  a  civil 
from  that  in  a  criminal  court.  You  are  sworn  to  give  a  verdict 
according  to  the  evidence ;  you  are  to  have  evidence  of  the  ftot 
and  evidence  of  the  law.  From  witnesses  on  the  stand,  you 
receive  the  evidence  of  the  fact  Where  ajne  you  to  get  evi- 
dence of  the  law  ?  Are  you,  in  the  midst  of  a  trial,  to  read  the 
hundred  law  books  produced  on  either  side  ?  Counsel  may  read 
authorities,  but  you  have  here  a  constUiiUional  witnessy  who  is  to 
testify  what  is  the  law.  The  judge  is  selected  and  appointed 
for  that  purpose,  and  it  is  his  bounden  duty  to  instruct  you  what 
is  the  law.  He  is  sworn  to  tell  you  truly  and  conscientioualy, 
and  you  are  to  believe  his  testimony,  as  you  would  that  .of  a 
witness  upon  the  stand.  This  is -the  true  theory,  and  remoi^es 
a  great  weight  of  responsibility  from  you.  If  the  court  rules 
against  the  prosecution,  there  is  no  levision  ;  but  if  against  the 
prisoner,  he  may  file  exceptions,  and  proceedings  are  stayed, 
until  the  highest  tribunal  settles  the  point.  This  shows  that 
jurors  do  not  settle  the  law ;  for  if  they  did,  no  prisoner  could 
have  a  new  trial.    Judges  could  not  set  aside  the  verdict 

The  criminal  law  is  not  'SO  uncertain  as  has  been  represented. 
It  is  fifty  years  since  the  revolution,  and  we  have  gone  to  the 
common  law  for  all  definitions  of  crime.  We  have  gone  on 
safely  and  securely.  The  proof  of  the  common  kiw  is  in  judicial 
decisions ;  and  it  is  upon  these  that  I  rely.  The  common  kw  is 
as  much  a  standing  law,  as  certain,  as  much  a  law  of  the  land, 
made  so  by  the  constitution,  as  the  statute  law.  Conspiracy  is 
a  crime,  by  the  common  law  or  statute  law,  of  every  state  in 
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the  union.  (Tb^  pasps  and  statutes  i¥ere  heris  cited  and  from- 
mented  upon.)  I  p]aice  this  case,  then,  upon  the  law  of  the 
adjudged  cases  in  this  commonweaUb,  as  ba^ed  upon  the  Eng- 
lish common  law,  adopted  before  and  since  the  revolution,  and 
continued  by  tbe  sixth  article  of  our  constitution.  By  the  law 
of  this  commonwealth,  the  supreme  court  are  the  uUimate 
judges  of  the  law.  They  have  decided  that  conspiracy  is  an 
offence  at  common  law,  as  adopted  in  Massachusetts,  and  by 
their  decision  and  that  of  this  court  you  must  abide. 

In  the  ponurae  of  the  trial,  OrafU  Leonard  was  called  as  a 
witness  for  the  prosecution,  and,  upon  cross-examination,  he 
was  asked  "what  was  the  price  of  flour  in  the  year  1835, 
when  the  society  was  established  ? "  To  this  question  Parker 
objected,  on  the  ground  that  it  was  irrelevant  to  the  issue  on 
tirial,  and  that  the  answer,  whatever  it  should  be,  could  have  no 
tendenpy  to  prove  or  disprove  the  issue.  Rantoul  aigued,  that 
it  was,  in  his  opinion,  material  to  show  that  the  object  of  the 
defendants,  in  forming  their  association,  was  both  innocent  and 
lawful ;  inasmuch  as  their  object  was  to  raise  the  price  of  wages 
cwly  in  proportion  to  that  of  flour  and  the  other  necessaries  of 
life.  To  this  it  was  replied,  that  the  defendants  were  not  on 
trial  for  a  conspiracy  to  raise  their  wages,  but  for  other  unlaw- 
ful purposes.  As  there  was  no  allegation  in  the  indictment  that 
the  defendants  had  conspired  to  raise  the  price  of  wages,  it  was 
not  necessary  for  the  defence  to  enter  into  the  boundless  field 
of  inquiry  as  to  the  price  of  the  necessaries  of  life.  But,  on 
the  contrary,  it  was  contended,  that  at  the  time  of  the  for- 
mation of  the  society,  all  orders,  ranks  and  divisions  of  society, 
throughout  the  country,  had  combined  to  raise  the  price  of  their 
commodities,  and  that  everything  useful  or  necessary  was  at  a 
high  fictitious  value;  that  these  journeymen  bootmakers  had 
combined  only  for  the  same  purpose,  in  self-defence,  and  that 
what  was  lawful  for  others  was  innocent  in  them. 

Thacher,  J.  I  will  not  stop  to  inquire  whether  a  conspiracy 
to  raise  the  price  of  wages,  or  any  other  valuable  commodity,  is 
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not  a  misdemeanor  at  law,  as  is  expressly  laid  down  in  some  au- 
thorities, which  have  always  been  held  in  great  respect.  It  is 
only  necessary,  for  the  decision  of  the  present  qaestion,  to  inquire 
what  is  the  issue  on  trial.  The  evidence  must  be  confined  to 
the  issue,  or  we  shall  never  get  to  the  end  of  a  trial.  After 
careful  examination  of  the  several  counts  in  the  indictment,  I 
find  no  charge  against  the  defendants  of  a  conspiracy  to  raise 
their  wages.  The  gist  of  the  charge  is,  for  conspiracy  to  pre- 
vent master  bootmakers  from  employing  any  journeyman  who  is 
not  a  member,  and  to  compel  all  other  journeymen  of  the  craft 
to  become  members  of  the  society,  and  to  submit  to  their  un- 
lawful rules.  If  the  object  was  merely  to  maintain  a  rate  of 
wages  in  reasonable  proportion  to  the  price  of  other  commodities, 
it  might  be  pertinent  to  show  the  price  of  flour.  But  as  the  de- 
fendants are  not  charged  with  conspiring  to  raise  their  wages, 
and  cannot  be  found  guilty  of  that  offence,  if  it  is  one,  I  am  of 
opinion  that  it  is  not  relevant  or  pertinent  to  the  present  issue, 
to  inquire  into  the  price  of  flour,  or  other  necessary  articles  at 
the  time  the  club  was  formed.  The  constitution  and  rules  of 
this  society  have  been  read  in  evidence,  to  prove  that  a  con- 
spiracy existed  among  these  defendants  and  others,  for  the  pur- 
poses chaiged  in  the  indictment.  It  will  be  for  the  jury  to 
settle,  whether  the  book  proves,  or  tends  to  prove,  with  the 
other  testimony,  that  fact.  The  book  must  speak  for  itself,  and 
is  open  to  the  comment  of  the  learned  counsel.  Whether  the 
object  of  the  club  was  good  or  bad,  can  derive  no  light  from 
an  inquiry  into  the  price  of  flour.  Without  meaning  to  limit 
the  comments  of  the  counsel  upon  the  evidence,  I  must  remark 
that  an  ostensible  good  motive  cannot  excuse  a  real  infraction  of 
law;  that  one  crime  will  constitute  no  justification  for  an- 
other ;  and  that  it  is  no  excuse  for  these  defendants,  if  they 
have  incurred  the  guilt  charged  in  this  indictment,  that  others 
have  committed  a  like  offence. 

To  the  ruling  of  the  court,  excluding  this  question,  the  de- 
fendants' counsel  excepted. 
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Thacher,  J.  charged  the  jury  as  follows :  —  Your  patience, 
gentlemen,  has  been  already  so  well  disciplined  in  the  hearing 
of  this  cause,  that  I  think  you  will  not  grudge  the  few  moments 
which  remain,  and  which  the  court  may  occupy  in  committing 
it  to  your  final  decision.  The  learned  counsel  on  both  sides 
have  not  been  restricted  in  their  course,  and  have  eloquently 
and  faithfully  done  their  duty.  I  do  not  regret  the  time  which 
they  have  occupied,  nor  the  minute  and  extensive  learning 
which  they  have  expended  on  the  cause,  although  it  will  not 
be  possible  for  the  court  to  do  justice  to  it  at  this  time.  But  it 
will  become  the  court  also  to  exercise  like  freedom ;  the  more 
especially,  as  there  is  a  higher  tribunal  to  which  the  defendants 
may  apply,  if  they  should  feel  aggrieved  or  injured  in  any  opin- 
ion or  matter  of  law.  The  counsel  for  the  defendants  asserted 
to  you,  when  he  commenced  his  closing  argument,  that  his 
clients  were  on  trial  for  an  offence  unknown  to  the  laws  or 
practice  of  this  commonwealth.  As  he  has  been  met  with  a 
counter  assertion  from  the  attorney  of  the  commonwealth,  you 
have  the  opinions  and  assertions  of  these  learned  jurists  opposed 
to  each  other  in  argument,  on  a  point  which  lies  at  the  foun- 
dation of  this  prosecution.  It  is  very  true,  that  your  verdict  is 
to  be  compounded  both  of  law  and  fact.  If  you  pronounce  the 
defendants  guilty,  you  will,  in  effect,  declare,  that  conspiracy  is 
an  offence  against  the  common  law  of  this  commonwealth,  and 
that  the  defendants  have  incurred  the  guilt  of  that  crime.  But 
if  you  undertake  to  find  the  defendants  not  guilty,  because  you 
believe  that  no  such  offence  is  known  to  our  law,  and  without 
an  examination  of  the  facts  proved  against  them  in  evidence, 
you  will,  I  think,  assume  a  degree  of  responsibility  which  is  not 
devolved  upon  you  by  the  obligation  of  your  office  as  jurors. 

You  are  sworn  to  try  the  issue  between  the  commonwealth 
and  the  defendants,  *^ according  to  your  evidence.^  (Rev.  St. 
c.  137,  s.  7.)  Whether  the  charge  in  the  indictment  is  an 
offence  in  law,  is,  so  far  as  you  are  concerned,  a  question  of 
fact,  and  is  to  be  settled,  like  other  facts  in  the  case,  by  evi- 
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dence.  If  the  contending  parties  agree  in  the  law,  their  con- 
sent will  be  good  evidence  of  that  fact  But  where  they  are  at 
variance  6n  this  point,  yoa  can  only  look  to  the  judge  for  evi- 
dence, as  he  is  a  sworn  witness  in  matters  of  law,  and  bound 
by  his  office  to  state  the  law  to  you  truly,  according  to  his 
knowledge  and  belief.  If  the  defendants  should  find  themselves 
aggrieved  and  injured  by  the  opinions  and  instructions  of  the 
couTt,  tt  will  be  the  duty  of  their  counsel  to  except  to  such 
^erroneous  matter,  that  the  same  may  be  cairried  to  the  supreme 
judidal  court,  for  deliberate  revision  and  cotrection  by  that 
tribunal.  But  if  you  should  go  counter  to  the  evidence  which 
you  should  so  receive  from  the  court,  and  should  assume  to  say 
that  the  law  is  otherwise,  you  perceive  that  you  Will  take  upon 
yourselves  the  whole  responsibility,  and  may,  while  acquitting 
offenders  on  such  ground,  do  an  act  of  injustice  to  the  whole 
conimnnity.  So  for  as  the  question  of  guilt  or  innocence  de- 
pends on  matter  of  fact,  you  are  the  final  and  responsible 
judges,  and  your  verdict  is  conclusiv^.  But  if  the  court  should 
err  in  matter  of  law,  to  the  prejudice  of  the  defendants,  there 
is,  happily,  an  appeal  to  a  higher  tribunal. 

That  conspiracy  is  an  ofience  against  the  common  or  unwrit- 
ten law  of  this  commonwealth,  I  infer  from  the  fact,  that  there 
have  been  frequent  trials  and  convictions  for  this  offisnce  be^ 
fore  our  supreme  judicial  court.  But  it  has  been  aigued  by  Mr. 
Rantoul,  with  great  earnestness,  and  by  appealing  to  a  great 
array  of  authorities,  that  no  indictment  for  conspiracy  will  lie, 
unless  it  be  founded  on  a  combination  of  two  or  more  persons 
to  commit  a  criminal  act,  which  would  of  itself  be  an  indictable 
ofience.  But  this  is  not,  in  my  opinion,  a  correct  estimate  of 
the  law.  At  the  supreme  judicial  court  in  the  countyof  Suffidk, 
February  term,  1803,  Abel  Boynton  and  four  other  persons, 
were  indicted  and  convicted  of  a  condpimcy  to  cheat  and  de- 
fraud Bond  &  Bryant,  merchants  in  Boston,  by  false  pretences. 
The  conspirators  sent  Goodhue,  one  of  their  number,  to  Messrs. 
Bond  &  Bryant,  and  by  means  of  to  artful  story  only,  which 
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he  was  instructed  to  tell,  and  which  they  were  to  confirm,  if  his 
word  was  doubted,  all  which  is  set  forth  in  the  record,  he  ob- 
tained from  Bond  &  Bryant  a  quantity  of  goods  amounting  to 
three  hundred  and  eighty-three  dollars  and  fifty-six  cents,  which 
the  conspirators  divided  among  themselves.  The  court  con- 
sisted, at  that  time,  of  Francis  Dana,  chief  justice,  Robert  T. 
Paine,  Simeon  Strong,  Theodore  Sedgwick,  Samuel  Sewall  and 
George  Thatcher.  The  attorney-general,  who  conducted  the 
prosecution,  was  James  Sullivan.  The  counsel  for  the  prisoners 
were  Theophilus  Parsons,  afterwards  chief  justice,  and  the  late 
Timothy  Bigelow  and  Moses  Everett.  The  counsel  for  the  de- 
fence contended,  that  a  confederacy  to  defraud  another  was  not 
a  criminal  act,  unless  the  fraud  itself  was  indictable  at  common 
law.  It  was  true,  that  the  defendants  had  concerted  together 
a  gross  fraud ;  but  it  was  executed  by  one  of  their  number  only, 
and  by  means  of  a  naked  lie.  The  remedy,  therefore,  was  to 
be  obtained  only  in  a  civil  action.  But  the  court  instructed  the 
jury,  that  if  they  believed  that  the  defendants  had  confederated 
together  to  perpetrate  the  offence,  and  that  to  each  was  assigned 
his  part  to  act,  if  necessary  to  its  success,  they  must  convict  all ; 
inasmuch  as  the  offence  consisted  in  the  confederacy  to  do  an 
unlawful  act.  This  case  has  great  weight  in  my  mind,  because 
it  was  decided  before  the  act  was  passed,  which  made  it  an 
indictable  offence  to  cheat  another  by  false  pretences,  and  by 
judges  who  were  familiarly  acquainted  with  our  common  law 
before  the  adoption  of  our  state  constitution. 

The  defendants  were  convicted,  and  sentenced  to  sit  in  the  pil- 
lory and  to  be  imprisoned  in  the  common  jail.*  An  indictment 
for  a  like  offence  was  tried  at  the  same  term  of  the  supreme  judi- 
cial court,  February,  1 803,  in  Suffolk.  It  was  the  case  of  the  Com" 
monwealth  v.  Robert  Pierpont  and  another^  for  a  conspiracy  to  de- 

*  The  judge  said,  that  he  attended  this  trial,  and  he  read  from  a  manuscript 
a  note  of  it  which  he  took  at  the  time.  The  act  against  cheating  by  false  pre- 
tences was  not  pased  until  ]8I5,  c.  136,  which  has  since  been  taken  into  the  re> 
vised  statutes,  c  126,  s.  32.    See  Commonwealtk  t.  HertheU^  ante,  p.  70. 
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fraud  underwriters.  They  were  defended  by  Mr.  ParsoDs ;  bat 
were  conTicted  and  sentenced  to  a  like  punisbmenL'  Both 
these  cases  were  decided  before  the  commencement  of  the  pub- 
lication of  the  series  of  reports  in  this  commonwealth.  But  the 
law  will  be  found  to  be  so  held  by  the  court,  in  the  case  of  the 
Commanwtatth  ▼.  Warren^  (6  Mass.  R.  72,)  and  in  that  of  the 
Cammonwtalth  ▼.  Judd^  (2  Mass.  R.  329.)  In  addition  to  this 
evidence,  the  legislature  have  recognized  the  offence  of  conspi- 
racy at  common  law,  without  attempting  to  define  it.  [Act  of 
1832,  c.  1830,  s.  3 ;  also,  see  Rev.  St.  c.  82,  s.  28,  and  c.  86,  s.  1 0.] 
You  perceive,  then,  that  the  defendants  are  on  trial  for  a  con- 
spiracy ;  and  it  is  an  offence  against  the  law  of  this  common- 
wealth for  two  or  more  individuals  to  combine  to  commit  an  un- 
lawful act,  or  even  to  do  a  lawful  act  by  unlawful  means,  to  the 
injury  of  the  public,  or  of  any  individual.  {Cmnmonwealth  v. 
Juid,  2  Mass.  R.  329,  per  Parsons,  C.  J.)  The  gist  of  the 
offence  consists  in  the  unlawful  confederacy,  and  it  is  complete 
when  the  confederacy  is  made ;  and  any  unlawful  act  done  in 
pursuance  of  it,  is  no  constituent  part  of  the  offence,  but  merely 
an  aggravation  of  it.  Two  persons  must  join  to  commit  the 
offence,  and  may  be  involved  in  its  guilt.  If  such  an  offence 
has  been  committed  in  the  present  case,  and  you  should  find, 
that  any  one  of  these  seven  defendants  was  engaged  in  its  com- 
mission, you  will  have  the  right  to  find  him  guilty,  although  you 
should  acquit  all  the  others  ;  because  the  offence  is  described  in 
the  indictment  to  have  been  committed  by  the  defendants  "with 
divers  other  persons,  whose  names  were  unknown  to  the  jurors.'^ 
Some  of  these  defendants  may  be  guilty,  and  the  rest  innocent. 
You  must,  therefore,  pass  on  the  case  of  each,  as  though  he 
alone  was  on  trial.  One  offence  only  was  intended  to  be 
charged  ;  but  it  is  described  in  five  difierent  ways  or  counts,  to 
meet  the  testimony  on  the  trial.  If  you  find  that  the  proof 
fails  as  to  any  one  or  more  of  the  counts,  your  verdict  must  go 

*  This  case  led  to  the  law  of  March  8,  1803,  "  to  prevent  the  wilful  destruc- 
tion and  casting  away  of  ships  and  cargoes.*'    See  Act  of  1802,  c  136. 
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no  further  than  the  evidence  will  warrant,  and  there  must  be  an 
acquittal  of  the  residue. 

In  what  is  the  guilt  of  the  defendants  charged  to  consist  ? 
This  question  is  to  be  answered  by  an  inspection  of  the  indict- 
ment. The  defendants  are  journeymen  bootmakers,  and  have 
formed  themselves  into  what  is  called  elsewhere,  a  <'  trades- 
union  "  society ;  and  I  may  remark  here,  that  whether  they  were 
all  members  at  the  time  of  its  original  formation,  or  voluntarily 
joined  themselves  to  it  afterward,  they  are,  in  the  eye  of  the 
law,  all  involved  in  the  guilt  of  the  conspiracy,  although  that 
may,  as  to  each,  vary  both  in  amount  and  aggravation. 

1.  The  charge  in  the  first  count  of  the  indictment  is,  sub- 
stantially, that  the  defendants,  intending  to  form  themselves  into 
an  unlawful  club,  and  to  make  unlawful  by-laws,  by  which  to 
govern  themselves,  and  other  workmen  in  their  art,  and  unlaw- 
fully to  extort  great  sums  of  money,  conspired  together  and 
agreed,  that  none  of  them  should  thereafter,  and  that  none  of 
them  would,  work  for  any  master  or  person  whatever  in  their 
art,  as  bootmakers,  who  should  employ  any  workman  or  jour- 
neyman or  other  person  in  that  art,  who  was  not  a  member  of 
the  said  club,  after  notice  given  to  him  to  discharge  such  work- 
man from  his  employ.  Although  this  agreement  is  declarative 
of  a  negative  act  only,  yet  you  are  to  consider  whether  it  was 
not  intended  to  have  a  compulsory  and  injurious  operation  upon 
master  bootmakers,  and  on  journeymen  bootmakers  who  were 
not  members  of  their  society.  It  is  undoubtedly  true,  that  each 
of  these  defendants  might  lawfully  refuse,  individually,  to  work 
for  any  one,  as  he  should  think  fit.  The  illegality  of  the  agree- 
ment consists  in  the  design  and  tendency,  by  a  concentrated 
action,  to  injure  and  control  others.  If  the  defendants  intend- 
ed and  expected,  by  means  of  this  confederacy,  to  bene6t  them- 
selves, at  the  expense  of  the  rights  of  others,  and  by  an  unlaw- 
ful invasion  of  those  rights,  it  was  an  offence.  It  is  an  unlaw- 
ful means  to  effect  an  unjust  and  injurious  purpose. 

2.  The  second  count  charges  a  general  confederacy  of  the 
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defendants,  with  others,  not  to  work  for  any  bootmaker  who 
should  employ  any  workman  not  being  a  member  of  a  cer- 
tain club,  called   the  '^  Boston  Journeymen  Bootmakers'   So- 
ciety/' or  who  should  break  any  of  their  by-laws,  unless  such 
workman  should  pay  to  the  club  such  sum  as  should  be  agreed 
on  as  a  penalty  for  the  breach,  and  that  by  means  of  that  con- 
spiracy, they  did  compel  one  Isaac  B.  Waitt,  a  master  cord- 
wainer,  to  turn  out  of  his  employ  one  Jeremiah  Home,  a  jour- 
neyman bootmaker,  because  the  said  Jeremiah  Home  would  not 
pay  a  sum  of  money  to  the  society,  for  an  alleged  penalty  of 
some  of  their  unjust  by-laws.     The  illegality  described  in  this 
count  consists  in  the  conspiracy  to  compel  Waitt,  who  was  not 
a  member,  and  owed  no  allegiance  to  this  society,  to  dismiss 
from  his  employment  Jeremiah  Home,  because  he  would  not 
submit  to  pay  a  penalty,  which  they  had  no  right  to  impose  upon 
him.    It  alleges  an  unlawful  interference  by  the  defendants  with 
a  subsisting  contract  between  other  persons,  in  which  they  had 
no  legal  interest,  nor  right  to  interfere.     I  therefore  consider  it 
the  allegation  of  a  conspiracy  to  do  an  unlawful  act  to  the 
injury  of  other  persons.     3.  The  defendants  are  charged  in  the 
third  count  with  conspiring  to  impoverish  one  Jeremiah  Home, 
by  hindering  him  from  following  his  trade,  and  thus  depriving 
him  of  his  means  of  subsistence ;  which  is  clearly  an  unlawful 
act.     4.  The  fourth  count  is  a  general  charge  against  the  de- 
fendants of  conspiring  to  prejudice  one  Jeremiah  Home,  and  to 
prevent  him  from  exercising  his  trade  as  a  bootmaker.     5.  The 
defendants  are  charged  in  the  fifth  and  last  count,  with  an  un- 
lawful conspiracy  to  impoverish  Isaac  B.  Waitt,  Elias  P.  Blan- 
chard,  Davis  Howard  and  others,  master  cordwainers  and  boot- 
makers, employing  journeymen  bootmakers,  who  should  employ 
any  journeymen  bootmakers  who  would  not,  after  notice,  become 
members  of  their  club,  or  who  should  break  any  of  their  rules. 
These  several  counts  describe  a  confederacy,  aggravated  by 
unlawful  overt  acts,  constituting  the   offence  of  conspiracy. 
Although  it  was  lawful  for  these  defendants,  individually,  to  re- 
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fuse  to  work  for  any  master  bootmaker  who  should  employ  a 
journeyman  not  a  member  of  their  society^  yet  if  they  combined 
together  to  control,  by  the  force  of  numbers,  the  employment  of 
other  persons,  or  to  extort  from  any  one  the  payment  of  sums  of 
money  not  justly  due,  I  consider  that  both  the  means  and  the 
object  were  violations  of  law.  Such  interference  is  repugnant 
to  trade,  commerce,  and  employment,  which  should  be  free  to 
every  citizen  as  the  air  which  he  breathes.  It  amounts  to  the 
crime  of  conspiracy ;  not  by  any  written  statute  of  the  legisla- 
ture, but  by  the  common  law  of  the  commonwealth  deduced 
from  the  constitution,  and  recognized  as  a  fixed  principle  of 
government  by  the  decisions  of  the  highest  judicial  tribunal. 
When  the  people  of  this  commonwealth  adopted  into  their  code 
the  law  of  a  foreign  country,  in  whole  or  in  part,  that  became 
our  own  law,  and  is  not  to  be  stigmatized  as  the  law  of  Eng- 
land, of  France,  or  of  Rome.  Almost  all  our  laws,  regulating 
trade  and  commerce,  in  their  innumerable  branches,  have  been 
drawn  from  the  experience  of  other  nations,  and  have  regulated 
the  intercourse  of  men  in  all  ages,  ancient  and  modern.  Why 
should  we  not  avail  ourselves  of  the  fruits  of  the  wisdom  and 
experience  of  other  nations,  as  well  as  of  the  productions  of 
their  climates  and  the  fabrics  of  their  manufacturing  industry  ? 
The  nations  of  the  earth  are  rapidly  approaching  to  each  other, 
and  will  finally  constitute  but  one  great  family  or  brotherhood. 
But  you  cannot  lawfully  find  either  of  the  defendants  guilty,  un- 
less you  are  satisfied,  from  the  evidence,  that  the  conspiracy  ex- 
isted. If,  however,  the  conspiracy  is  proved  to  your  satisfac- 
tion to  exist,  then  the  separate  acts  of  each  conspirator  are 
chargeable  to  the  whole  body.  For  the  offence  supposes  in  its 
nature  a  community  of  guilt,  for  which  all  and  each  are  answer- 
able. Ordinary  prudence  is  not  usually  6uflicient  to  guard 
against  the  combined  power  of  numbers,  who  act  together  in 
concert, with  secrecy  and  craft,  and  to  a  com  mon  object.  The 
rigorous  application  of  the  rule,  that  the  acts  of  each  are  chai^e- 
able  to  all  the  conspirators,  is  absolutely  necessary  to  prevent 
the  offence. 
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What  evidence  has  the  government  offered  to  prove  the 
alleged  conspiracy  ?  The  attorney  of  the  commonwealth  read 
a  notice,  which  had  been  served  upon  the  defendants  and  their 
attorneys,  to  produce  at  this  trial  the  original  constitution  of  the 
club,  and  the  records  of  their  proceedings.  They  were  not 
bound  to  comply  with  this  notice,  as  these  documents  might 
operate  to  their  prejudice  ;  and  by  the  advice  of  their  counsel, 
they  have  been  withheld.  But  if  this  club  was  formed  under  a 
belief  of  right,  and  without  intentional  wrong,  it  would  have 
availed  much  in  favor  of  the  defendants,  to  have  produced  the 
documents,  and  to  have  submitted  themselves,  like  good  citi- 
zens, to  the  judgment  of  the  law.  It  would  have  shown,  that  if 
they  had  erred  in  principle,  they  were  ready  and  desirous  to 
correct  their  error.  The  benignity  of  the  common  law  never 
deals  in  hard  constructions.  It  is  averse  to  pains  and  penalties, 
and  delights  to  relieve  the  citizen,  whose  fault  has  flowed  from 
the  head  rather  than  from  the  heart.  The  defendants  have 
made  no  disclosure  of  their  constitution  and  records,  which  are 
still  locked  up  in  their  repository.  The  evidence  of  the  exist- 
ence and  proceedings  of  the  society  have  come  to  us  in  frag- 
ments. The  strictest  rules  of  evidence  have  been  observed ; 
and  all  illegal  or  doubtful  testimony  has  been  excluded.  But 
the  evidence,  that  there  was  such  a  society,  and  that  the  de- 
fendants were  members,  was  so  full  and  satisfactory,  that  their 
counsel  have  admitted  the  fact  in  their  argument,  and  also  that 
the  printed  constitution  and  rules,  which  have  been  read,  are 
true  transcripts  of  the  original,  which  are  in  their  possession. 
Were  the  unlawful  acts  and  objects  which  are  specified  in  the 
counts  of  the  indictment,  carried  into  effect  ?  In  other  words, 
did  the  conspiracy  rest  in  the  hearts  of  the  conspirators,  or  was 
it  manifested  and  aggravated  by  overt  acts  ?  [The  judge  here 
read  from  his  minutes  of  the  evidence,  the  voluminous  state- 
ments of  the  several  witnesses.] 

Was  the  conspiracy  for  an  unlawful  object  ?  The  constitu- 
tion of  this  society  is  an  important  document ;  as,  like  a  record. 


THACHEE'S    CRIMINAL    CASES.  647 

Commonwealth  v.  Hunt  and  others. 

it  speaks  for  itself,  and  cannot  be  contradicted.  Every  member 
signs  it  at  his  initiation,  and  pays  a  fee.  It  is  the  soul  of  the 
club.  You  may  have  perceived  in  this  case,  as  in  other  secret 
associations,  the  strength  of  the  spirit  of  the  society.  The 
members  who  were  called  as  witnesses,  were  not  only  careful  to 
conceal  their  own  share  in  its  formation,  but  were  most  unwil- 
ling to  reveal  any  fact  which  might  tend  to  impeach  their  asso- 
ciates. In  the  preamble,  the  members  pledge  themselves  to  be 
governed  by  their  constitution,  and  to  support  it  "  in  all  its 
bearings."  They  avow  their  intention  to  regulkte  their  wages 
<<  by  a  concentration  of  feeling  and  action  with  their  brother 
craftsmen."  The  association  is  to  be  as  extensive  as  the 
''  country,"  and  to  make  itself  felt  throughout ''  its  cities  and 
towns."  It  is  apparent  that  they  expect,  by  this  union,  to  regu- 
late the  trade  of  bootmakers  ;  although  they  profess  to  intend 
'<  to  do  nothing  in  opposition  to  the  laws  of  this  common- 
wealth." You  must  judge,  whether  they  do  not  propose,  by 
means  of  this  league,  to  control  all  masters,  journeymen,  and 
apprentices  in  their  art ;  and  to  compel  the  people  of  the  com- 
monwealth to  pay  for  their  boots  and  shoes  whatever  price  this 
society  shall  set.  The  association  is  called  the  Boston  Jour- 
neymen Bootmakert'  Society.     (Art.  I.) 

They  have  a  president,  vice  president,  secretary,  treasurer, 
trustee,  a  standing  committee  of  five,  and  a  board  of  judges  of 
three,  all  to  be  chosen  semi-annually  by  ballot.  (Art.  II.) 
The  duties  of  these  officers  are  particularly  described,  and 
serve  to  show  the  character  of  the  association.  The  standing 
committee  are  required  to  notify  all  journeymen  working  in  the 
city  of  the  existence  of  the  society,  and  to  invite  them  to  join  it. 
(Art.  VIII.)  In  the  tSth  article  it  is  declared,  ''that  any 
journeymen  working  in  this  city,  who  does  not  belong  to  this 
society,  after  being  notified  of  the  next  society  meeting,  and 
not  joining  at  that  meeting,  or  at  the  one  following,  shall  pay  a 
fine  of  two  dollars."  How  they  are  to  be  made  to  pay  it,  is 
provided  for  by  the  operation  of  other  articles  of  the  instru- 
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inent.  They  expected,  in  this  way,  to  induce  all  jouraeymen, 
willingly  or  otherwise,  to  join  this  society.  In  thus  combining 
to  compel  all  the  journeymen  bootmakers  of  the  city,  under  a 
penalty,  to  become  members,  they  certainly  assumed  an  unlaw- 
ful control  over  their  fellow-craftsmen. 

By  the  10th  article  it  is  declared,  ^'  that  all  disputes  between 
employers  and  journeymen,  are  to  be  decided  by  the  board  of 
judges  ; "  and  it  is  required  of  the  judges  '^  to  lay  their  deci- 
sions before  the  society,  to  be  enacted  upon  as  may  be  thought 
expedient."  Thus,  all  disputes  between  journeymen  and  their 
employers  are  to  be  decided  by  judges  chosen  by  the  journey- 
men, from  their  own  body,  by  themselves,  and  not  in  concur- 
rence with  employers.  But  not  trusting  to  these  judges, 
although  of  their  own  selection,  their  decisions,  before  they  are 
carried  into  effect,  must  be  referred  to  the  society,  to  be 
enacted,  not  according  to  any  fixed  law,  but  according  to  their 
own  sense  of  expediency.  By  the  llth  article  of  that  part  of 
the  constitution  of  this  commonwealth,  which  declares  the  per- 
manent and  inalienable  rights  of  the  citizens,  which  even  the 
legislature  cannot  repeal  or  infringe,  to  the  detriment  of  the 
poorest  member  of  the  state,  it  is  declared,  '*  that  every  indi- 
vidual in  this  commonwealth  has  a  right  to  be  protected  by  the 
government  in  the  enjoyment  of  his  property,  according  to 
standing  laws."  By  '*  standing  laws,"  is  meant,  those  which 
are  made  by  the  people  themselves  in  the  legislature,  where 
every  citizen  is  represented,  and  has  a  voice. 

The  llth  article  of  the  declaration  of  rights,  says,  ''that 
every  subject  of  the  commonwealth  ought  to  find  a  certain 
remedy,  by  having  recourse  to  the  laws,  for  all  injuries  or 
wrongs  which  he  may  receive  in  his  property."  But  this  soci- 
ety of  journeymen  bootmakers  say,  in  their  constitution,  that 
the  wrongs  of  journeymen  received  from  their  employers,  and 
vice  versa,  shall  be  decided  by  their  board  of  judges,  in  the  first 
place,  and  that  the  decisions  of  the  board  shall  be  revised  by  the 
society  according  to  their  sense  of  expediency.      The    loth 
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article  of  the  declaration  of  rights  declares,  that  '^  in  all  contro- 
versies concerning  property,  and  in  all  suits  between  two  or 
more  persons,  except  in  cases  in  which  it  has  heretofore  been 
otherwise  used  and  practised,  the  parties  have  a  right  to  a  trial 
by  jury  ;  and  this  method  of  procedure  shall  be  held  sacred." 
And  in  the  twenty-ninth  article  of  that  instrument,  it  is  de- 
clared "  to  be  the  right  of  every  citizen  to  be  tried  by  judges, 
as  free,  impartial,  and  independent,  as  the  lot  of  humanity  will 
admit."  But  you  see  that  this  society  of  journeymen  intend 
that  their  disputes  with  their  employers  shall  be  settled  by  their 
own  body  of  judges  and  by  themselves,  not  allowing  to  employ- 
ers a  voice  in  the  matter ;  which  seems  evidently  to  be  a  palpa- 
ble violation  of  the  social  principle.  They  have  a  right  to 
agree  to  settle  among  themselves  their  own  disputes.  But  they 
certainly  transcend  all  right,  when  they  assume  to  settle  their 
disputes  with  others  not  members,  by  judges  of  their  own 
choice,  and  according  to  their  own  varying  notions  of  expe- 
diency. 

You  have  seen  that  this  society,  by  the  13th  rule,  claim  to 
impose  a  fine  on  such  journeymen  as  shall  not,  after  notice,  be- 
come members  of  their  body,  as  well  as  on  members  who  shall 
violate  their  rules.  Their  method  to  compel  payment,  although 
most  arbitrary,  is  found  efiectual,  keeping  both  employers  and 
journeymen,  whether  members  or  not,  in  perpetual  alarm.  The 
offending  journeyman  is,  in  an  indirect  but  certain  manner,  to 
be  deprived  of  his  employment,  and  the  employer  is  to  be  com- 
pelled to  dismiss  him  by  the  threat  of  a  ^'  strike."  By  the  2d 
section  of  the  13th  article,  ^<  any  member  suffering  himself  to 
be  erased  from  the  society  books,  shall,  on  his  reentering,  pay  a 
fine  of  one  dollar,  together  with  his  initiation  fee  and  all  arrear- 
ages." By  the  14th  article,  ^^  any  member  working  for  a  soci- 
ety-shop, and  knowing  a  journeyman  to  be  at  work  who  is  not 
a  member  of  the  society,  shall  immediately  give  notice  to  the 
other  journeymen,  who  on  receiving  such  information,  shall  quit 
working  for  that  shop."     By  the  3d  section  of  article  12th9  the 
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funds  of  the  society  may  be  appropriated  to  assist  any  journey- 
man belonging  to  the  same,  who  may  be  ten  days'  on  a  "  strike." 
By  a  **  strike,"  is  meant,  where  all  the  journeymen  leave  their 
employer,  because  he  keeps  a  person  in  his  employment  who  b 
not  a  member. 

The  funds  of  the  society  are  made  up  of  the  sums  paid  for 
admission,  for  fines,  and  the  monthly  contribution.  Those  who 
leave  their  work  and  live  for  ten  days  without  employ  for  this 
cause,  are  to  be  supported  out  of  this  fund,  until  their  em- 
ployer, urged  by  the  necessity  of  business,  shall  dismiss  the 
offender,  or  "  scab,"  as  he  is  called  in  this  new  vocabulary,  and 
recall  them  to  their  work.  The  marked  journeyman  is  com- 
pelled, by  the  urgency  of  his  situation,  from  loss  of  employment, 
to  go  to  the  society,  and  buy  his  peace,  by  paying  all  fines  and 
penalties  and  an  initiation  fee,  before  he  can  be  restored  to  his 
employment,  on  which  he  is  dependent  for  bread.  Is  this  the 
lit)erty,  which  the  members  of  this  respectable  craft  are  entitled 
to  enjoy  by  the  constitution  and  laws  of  this  commonwealth  ? 
The  only  authority  which  may  rightfully  impose  a  tax,  in  the 
shape  of  a  fine  or  penalty,  or  in  any  other  way,  must  be  im- 
parted by  the  legislature ;  it  being  provided,  in  the  23d  article  of 
the  declaration  of  rights,  *^  that  no  charge,  tax,  impost  or  duties, 
ought  to  be  established,  fixed,  laid,  or  levied,  under  any  pretext 
whatsoever,  without  the  consent  of  the  people,  or  their  repre- 
sentatives in  the  legislature."  If  the  journeymen  bootmakers 
are  justified  by  law,  in  compelling,  by  this  powerful  machinery, 
masters  and  fellows  to  submit  to  the  rules  of  this  society,  they 
will  probably  make  new  and  still  more  burdensome  regulations. 
But  if  the  journeymen  have  this  right,  it  will  follow,  that  mas- 
ters and  employers  have  the  same  right  to  associate  for  their 
own  protection,  and  to  oppress  the  journeymen  in  their  turn. 
For  the  law  will  extend  equal  protection  to  both.  It  will  follow 
too,  that  every  other  profession,  trade  and  occupation,  in  the 
country,  will  find  themselves,  at  once,  disfranchised  of  their 
ancient,  and,  as  they  supposed,  well  established  rights  and  liber- 
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ties,  and  subjected  to  new,  secret,  and  unknown  tribunals,  and 
to  varying  laws,  by  which  their  property  will  be  taken  from 
them  against  their  consent,  and  without  a  trial  by  jury,  accord- 
ing to  what  has  hitherto  been  regarded  the  constitution  and 
fixed  law  of  the  land. 

This  society  claim  to  interfere  with  the  freedom  of  the  citiaen 
to  choose  his  own  pursuit,  and  to  labor  according  to  bis  own 
judgment  and  ability.  By  the  10th  article  of  their  constitution, 
it  is  mcule  the  duty  of  the  board  of  judges  to  determine,  when 
called  upon,  ^*  what  journeymen  shall  work  on  the  first  rate  of 
work  ;  as  no  journeymen,  they  say,  whose  work  is  erf*  the  first 
rate,  or  who  is  able  to  make  it  such,  shall  be  allowed  to  work 
on  the  second  rate  without  a  vote  of  the  society."  But  attend- 
ing  solely  to  their  own  interest,  '^  a  member  may,  according  to 
article  I4th,  continue  to  work  in  a  shop,  where  one  who  is  not 
a  member  is  employed,  if  the  number  of  members  is  not  a 
majority  ;  "  that  is,  as  I  understand  the  rule,  unless  the 
'^  strike  "  upon  the  employer  can  do  to  him  an  effectual  inj«ry, 
so  as  to  coerce  his  submission,  the  member  need  not  leave  his 
employment.  You  must,  therefore,  judge  whether  these  mem- 
bers mean  to  **  strike  "  upon  a  master,  unless  they  can  "  strike  ^ 
to  some  purpose.  By  the  17th  and  last  article,  a  provision  ic^ 
made  to  perpetuate  the  existence  of  the  society,  against  their 
own  good  sense,  and  the  opinion  of  the  majority  of  the  mem- 
bers, ^<  if  any  five  of  their  number  is  willing  to  continue  it." 

In  the  defence  of  these  individuals,  it  has  been  aigued,  that 
this  club  has  done  good  rather  than  harm ;  and  that  its  ten- 
dency has  been  hitherto,  to  improve  the  morale  of  the  members, 
and  to  raise  the  quality  of  their  work.  It  has  been  denied,  too, 
that  it  has  in  its  operation,  tended  to  impoverish  masters,  or  op- 
press journeymen.  Upon  all  these  points  there  was  a  full  and 
free  examination  of  witnesses,  and  it  belongs  to  you  to  weigh 
their  testimony  with  discrimination  and  candor.  The  question 
is  not,  whether  the  society  have  used  their  power  to  the  extent 
of  mischief  of  which  it   is  capable,  but  rather,  whether  they 
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have  not  assumed  a  power  not  derived  from  the  law^  but  repug- 
nant to  it,  which  in  the  hands  of  irresponsible  persons,  is  liable 
to  great  abuse.  It  is,  undoubtedly,  part  of  the  freedom  of  the 
citizens  of  this  commonwealth  to  form  themselves  into  societies 
for  any  innocent  or  lawful  purpose,  for  mutual  edification  and 
charity,  and  for  improving  their  nature  and  condition.  This 
right  has  always  been  exercised  without  control;  and  until 
members  shall  avail  themselves  of  their  organization  for  some 
illegal  purpose,  it  cannot  be  rightfully  called  in  question. 
There  is  no  doubt  that  these  defendants  and  their  brother 
craftsmen  may  assemble  in  societies,  and  discuss  the  value  of 
their  work,  and  the  wages  to  which  they  are  reasonably  enti- 
tled for  their  skill  and  labor.  So  long  as  they  shall  not  assume 
to  restrain  the  liberty  and  rights  of  others,  no  offence  will  be 
done.  Ijet  them  use  their  liberty  freely,  but  carefully  abstain 
from  infringing  the  liberty  of  others. 

The  associations  of  members  of  the  legal  and  medical  profes- 
sions have  been  relied  upon  by  the  counsel  for  defendants,  to 
justify  their  union.  You  must  judge  how  far  they  are  parallel. 
From  the  confidence  reposed  in  lawyers,  they  have  great  power 
to  do  good  or  evil.  The  abuse  of  legal  process  is  the  worst 
species  of  oppression,  as  it  assumes  the  guise  of  law.  The  ob- 
ject of  the  associations  of  the  bar,  in  the  different  counties  of 
this  commonwealth,  was  in  aid  of  the  power,  which  was  vested 
by  law  in  the  supreme  judicial  court,  to  regulate  the  admission 
of  attorneys  to  practise,  and  to  exclude  immoral  and  unqualified 
persons  from  the  profession.  The  several  associations  availed 
themselves  of  their  right,  to  estimate  the  value  of  professional 
services.  They  refused  to  be  concerned  in  cases,  which  were 
not  instituted  by  attorneys,  who  were  of  regular  standing  in  the 
profession.  This  was  evidently  beneficial  to  the  community, 
and  lessened  litigation,  and  has  tended,  without  doubt,  greatly 
to  elevate  the  members  of  the  profession  in  the  confidence  and 
esteem  of  their  fellow-citizens.  You  find,  however,  that  after 
the  revised  statutes  went  into  operation,  the  bar  of  this  county 
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dissolved  their  association  by  their  own  consent ;  and  now, 
although  a  portion  of  th^  members  has  formed  a  society  for 
social  and  benevolent  purposes,  they  have  ceased,  as  a  body,  to 
enforce  rules  restraining  the  freedom  of  practice,  or  to  interfere 
in  any  wise  with  the  right  of  individual  citizens  to  engage  in 
the  profession.  The  members  of  the  medical  profession  in  this 
city  have  formed  a  voluntary  society,  for  mutual  improvement 
in  the  healing  art,  and  for  social  and  benevolent  purposes. 
They  have  rules  regulating  their  professional  practice  and 
meetings,  but  do  not  undertake  to  impose  fines  or  penalties. 
It  is  the  intercourse  of  scholars  and  gentlemen,  studious  to  pro- 
mote each  other's  professional  and  moral  welfare.  They  claim, 
likewise,  to  select  their  own  companions,  and  to  hold  no  fellow- 
ship with  quacks.  When  the  records  of  these  associations  were 
called  for  by  the  defendants,  and  laid  before  you,  by  consent, 
and  without  question  of  right,  you  will  judge,  if  anything  was 
discovered  in  them  inconsistent  with  the  rights  of  others,  or  in- 
jurious to  the  welfare  of  the  community.  I  have  made  these 
remarks,  although  I  think  you  were  sensible,  that  the  members 
of  these  professions  were  not  accused  of  any  ofTence,  nor 
present  to  defend  themselves,  had  their  rights  been  invaded. 

This  case  is  as  important  in  principle  as  any  one  which  was 
ever  tried  in  this  court.  I  think,  that  we  have  all  attended  to  it 
with  diligence,  and  without  prejudice.  I  am  of  opinion,  and  it 
is  my  duty  to  instruct  you,  as  matter  of  law,  that  this  society  of 
journeymen  bootmakers,  thus  organized  for  the  purposes  de- 
scribed in  the  indictment,  is  an  unlawful  conspiracy  against  the 
laws  of  this  commonwealth.  It  is  a  new  power  in  the  state, 
unknown  to  its  constitution  and  laws,  and  subversive  of  their 
equal  spirit.  If  such  associations  should  be  organized  and  car- 
ried into  operation  through  the  varying  grades,  professions  and 
pursuits  of  the  people  of  this  commonwealth,  all  industry  and 
enterprise  would  be  suspended,  and  all  property  would  become 
insecure.  It  would  involve  in  one  common,  fatal  ruin,  both 
laborer  and  employer,  and  the  rich  as  well  as  the  poor.     It 
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would  tend  directly  to  array  tbem  against  each  other,  and  to 
convulse  the  social  sjrstem  to  its  centre*  Nothing  but  the  force 
of  government  can  put  down  a  general  spirit  of  misrule.  Bat 
what  could  be  hoped  from  the  interference  of  government, 
when  every  citizen  would  be  engaged  in  this  civil  strife  ?  A 
frightful  despotism  would  soon  be  erected  on  the  ruins  of  this 
free  and  happy  commonwealth.  With  these  views  of  the 
nature  and  tendency  of  such  private,  voluntary  associations,  as 
the  present,  I  cannot  do  otherwise  than  to  instruct  you,  that  if 
the  evidence  satisfies  you,  that  these  defendants,  or  any  oi  them, 
have  confederated  together  for  the  unlawful  purposes  which  are 
charged  in  this  indictment,  you  will,  according  to  your  oaths^ 
find  them  guilty,  and  leave  tbem  to  the  judgment  of  the  law.' 
The  jury  found  the  defendants  guilty. 


JUNE   TERM,   1841. 

COKTMONWEALTH   0.   JoSEPH   FaRLET. 

The  Revised  Statutes,  of  Massachasetts,  c.  128,  have  not  altered  the  oflbnce 
of  perjury  at  the  common  law ;  and  in  every  case  of  peijury,  material- 
ity is  still  an  element  of  the  ofience. 

Where  the  materiality  of  the  evidence  is  averred  in  an  indictment  for  perjury, 
and  there  is  nothing  in  the  record  of  the  case  in  which  the  evidence,  for 
which  the  defendant  was  indicted,  was  given  contradicting  it,  the  indict- 
ment cannot  be  quashed  for  insufficiency. 

Where  A  conveyed  an  estate  to  B,  which  had  been  previously  moitgagedia 
C,  and  a  judgment  was  recovered  by  C,  under  the  mortgage »  for  the  pos^ 
session  of  the  estate,  and  a  petition  for  a  review  was  afterwards  filed  by  B, 
setting  forth  the  discovery  of  new  evidence,  showing  a  technical  payment 
of  the  debt  secured  by  the  mortgage,  and  A  testified,  at  the  hearing  of  the 
petition,  that  he  notified  B,  at  the  time  of  such  conveyance,  of  the  exist- 
ence of  the  mortgage ;  and  A  was  afterwards  indicted  for  perjury  in  so 

*  A  bill  of  exceptions  to  the  rulings  of  the  court  was  tendered  and  allowed* 
and  argued  before  the  supreme  judicial  court,  in  March,  1841,  and  the  judg- 
ment of  the  municipal  court  reversed.    {Vide  4  Met.  112.) 
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te0t|fyiDgr,  and  a  motion  was  made,  before  plea,  to  quaah  the  indieunent, 
by  reason  of  the  immateriality  of  such  evidence  to  the  main  iaaoe  at  the 
hearing;  it  was  heidf  that  such  evidence  was  pertinent,  if  not  material, 
and  the  motion  was  denied. 

Where  an  indictment  for  perjury  alleged  that  the  defendant  had  conveyed  an 
estate  to  B,  which  had  been  previously  mortgaged  to  C  ;  that  G  had  re- 
covered a  judgment,  under  the  mortgage,  for  the  possession  of  the  estate ; 
that  a  petition  for  a  review  had  been  presented  by  B,  by  reason  of  newly 
discovered  evidence  to  show  a  technical  payment  of  the  debt  secured  by  the 
mortgage ;  and  that  the  defendant  was  guilty  of  perjury  in  testifying,  at 
the  hearing  of  the  petition,  that  he  had  informed  B,  at  the  time  of  the 
conveyance,  of  the  existence  of  the  mortgage ;  and  the  record  of  the  pro- 
ceeding* at  the  hearing,  ofiered  in  evidence  at  the  trial,  set  forth,  that  the 
petition  was  for  a  review  of  a  judgment  **  for  the  possession  of  the  peti- 
tioner's mill-site  and  mills,"  whereas  the  indictment  alleged  that  the  judg- 
ment was  ^*  for  possession  of  the  land,  mill-site  and  mills  of  B  ;  "  and  the 
record  also  set  forth,  that  the  petition  was  "  for  a  review  of  a  certain  ac- 
tion and  supersedeas  and  stay  of  execution,"  but  the  indictment  alleged, 
that  the  petition  was  **  for  a  review  of  a  certain  action  and  judgment ;  "  it 
was  heldj  that  as  the  indictment  did  not  recite  the  record,  such  variances 
were  no  ground  for  the  rejection  of  the  testimony. 

Held,  also,  that  although  the  indictment  alleged,  that  the  hearing  was  on  the 
third  day  of  April,  before  three  of  the  justices  of  the  supreme  judicial 
court,  when  the  record  set  forth  that  it  was  on  the  tenth  day  of  April,  be- 
fore the  supreme  judicial  court,  the  record  was  admissible. 

Held,  also,  that  any  of  the  proceedings  set  forth  in  said  indictment,  as  having 
occurred  at  said  hearing,  and  not  set  foith  in  the  record,  might  be  proved 
aliunde. 

Held,  also,  that  where  the  indictment  set  forth  that  the  parties  were  "  at 
issue  **  at  the  hearing  —  no  issue  having  been  then  there  joined  —  the  words 
were  to  be  taken  in  their  popular  signi6cation. 

Where  A  conveyed  an  estate  to  a  manufacturing  company,  which  had  been 
previously  mortgaged  to  C,  and  a  judgment  was  recovered  by  C,  under  the 
mortgage,  for  the  possession  of  the  estate,  and  a  petition  for  a  review  was 
afterwards  filed  by  the  company,  at  the  hearing  of  which,  A  testified,  that 
he  notified  the  company,  at  the  time  of  such  conveyance,  of  the  existence 
of  the  mortgage,  and  was  afterwards  indicted  for  perjury  in  giving  such 
testimony,  and  upon  his  trial,  when  the  debt  which  was  secured  by  the 
mortgage,  was  still  unpaid  by  the  company,  a  stockholder  of  the  company, 
who  had  been  instrumental  in  procuring  the  indictment  against  A,  was 
offered  as  a  witness ;  it  was  held,  that  the  interest  of  such  witness  went  to 
his  credibility,  and  not  to  his  competency. 
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Held^  also,  that  a  qaeation  to  th6  following  efiect :  Did  A,  while  apon  the 
witne68>8tand,  say  anything  relative  to  an  outstanding  mortgage,  made  by 
him  to  C  upon  the  lands  where  the  mill  of  the  company  stands,  and  con- 
cerning his  telling  H.  and  O.  anything  relating  to  it ;  if  yea,  what  ?  was 
proper. 

Held,  also,  that  a  question  to  a  witness,  inquiring  whether  A,  in  his  testi- 
mony, assigned  any  reason  why  the  mortgage  was  not  mentioned  by  him 
in  his  deed  to  the  company,  was  proper. 

In  the  trial  of  an  indictment  for  perjury,  in  testimony  given  in  court,  a  wit- 
ness who  heard  all  but  a  small  portion  of  such  testimony,  was  held  to  be 
competent. 

At  the  Febraary  term  of  the  court,  A.  D.  1841,  an  indict- 
ment was  returned  against  the  defendant  for  the  crime  of  per- 
jury, committed  at  the  hearing  of  a  petition  for  a  review  of  an 
action  before  the  supreme  judicial  court,  in  Suffolk,  in  March, 
1840.  An  indictment  for  tlie  like  offence,  founded  on  the 
same  complaint,  was  returned  at  the  January  term  preceding ; 
which  was  dismissed,  upon  the  motion  of  the  attorney  of  the 
commonwealth,  when  the  second  indictment  was  returned  and 
filed.  At  the  March  term,  before  any  plea  was  offered  by  the 
defendant,  a  motion  was  made  by  his  counsel  to  quash  the  in- 
dictment ;  which  motion  was  argued  by  them  fully,  on  the  13th 
day  of  April  following,  and  by  the  attorney  for  the  common- 
wealth. The  argument  rested  very  much  on  the  materiality  of 
the  false  evidence,  as  set  forth  in  the  indictment,  compared  with 
the  record  of  the  proceedings  in  the  supreme  judicial  court, 
which  was  read  by  the  counsel  for  the  defence,  the  counsel  on 
both  sides  consenting ;  and  he. contended,  that  the  evidence 
could  not,  in  any  view  of  it,  be  material.  The  attorney  for  the 
commonwealth  replied,  that  by  the  Revised  Statutes,  (c.  128, 
s.  2,)  the  materiality  to  the  issue  of  the  evidence,  had  ceased 
to  be  essential ;  all  that  was  now  required  to  constitute  the 
offence  by  the  revised  statutes,  being,  that  the  perjury  must  be 
"  in  some  matter  or  thing,  respecting  which  such  oath  is  re- 
quired ; "  and  that  perjury  was  now,  in  this  commonwealth,  a 
statute  offence  only,  and  not  at  the  common  law.     If  the  court, 
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bowever,  flhoold  be  of  a  diifereDt  opinioo,  he  kisisted,  that  the 
materialUjF  of  the  evidence  was  clearly  averred^  and  sufficieDtlf 
apparent  upon  the  record.  But  the  counsel  for  the  defence  de* 
nied,  that  the  statute  had  altered  the  c^nce,  at  common'  hw, 
or  that  the  legUature  had  intended  to  alter*  it.  They  con- 
tended, that  the  perjury  should  be  material  and-  relevaint  to  the 
matter  in  issue.  If  the  matter  here  sworn  was,  in  the  judgment 
of  the  court,  immaterial  and  irrelevant,  not  only  must  the  d^* 
fendant,  if  put  on  trial,  be  acquitted,  but,  if  the  irrelevancy  and' 
immateriality  appeared  upon  the  record,  or  was  shown  to  the 
court,  the  indictment  should  be  quashed.  Rex  v.  DunMiaUf 
(Ry.  &  M.  109.)  They  further  aigued,  that  the  material* 
ity  of  the  alleged  perjury,  in  this  case,  did  not  sufficiently  ap- 
pear, and  therefore  that  the  motion  should  prevaiL  Aeo?  v. 
Nidioay  (1  Bam.  &  Adol.  21.) 

Parker y  for  the  commonwealth. 

Fhicher  and  Barthtt,  for  the  defendant. 

Thachbk,  J.,  after  taking  time  to  consider  the  motion,  pro- 
nounced the  following  opinion,  on  the  26th  day  of  April.  —  The 
defendant  is  charged,  in  this  indictment,  with  the  crime  of  per- 
jury. He  has  appeared,  and,  having  first  protested  his  entire 
innocence  of  the  accusation,  has  moved  the  court  to  quash  the 
indictment,  for  the  cause,  '*  that  the  matter  allied  therein  aa 
untrue  was  wholly  immaterial  to  the  issue  and  proceedings  be- 
fore the  supreme  judicial  court,  in  which  the  ofibnee  is  alleged 
to  have  been  committed,  and  that  the  same  cannot  be  assigned 
as  the  ground  of  an  accusation  of  perjury."  To  quash  an  in- 
dictment, in  which  the  party  is  accused  of  a  judicial  perjury,  is 
a  high  act  of  power ;  because  it  is  to  discharge  him  without  a 
trial  or  hearing  of  the  facts,  from  an  enormous  accusatkm, 
made  against  him  by  the  people  of  the  conunonwealth.  It  is 
trae,  that  such  proceeding  is  not  a  bar  to  a  subsequent  indict- 
ment for  the  same  offence ;  and  yet  it  will  rarely  happeo,  that  a 
new  indictment  wiU  follow.    To  anthorize  such  a  proceeding, 
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the  defect  must  be  apparent  on  the  record,  and  clearly  per- 
ceived by  any  one  who  poflsesses  a  plain  judicial  understanding. 
Certainly,  in  determining  such  a  question,  we  must  not  resort 
to  refinements  or  legal  subtleties.  In  addition  to  what  appears 
on  the  face  of  the  indictment,  the  parties  have  presented  a 
copy  of  the  proceedings  in  the  supreme  judicial  court,  to  enable 
this  court  to  judge  of  the  materiality  of  the  testimony,  which  is 
alleged  to  have  been  false,  and  both  parties  have  invoked  the 
expression  of  the  opinion  of  this  court  on  that  point.  Waiving 
all  considerations  of  expediency,  and  conceding,  as  the  parties 
agree,  that  the  court  has  a  perfect  right  to  quash  the  indictment, 
for  good  and  sufficient  cause,  I  will  proceed  to  examine  the 
grounds  of  the  motion. 

The  learned  counsel  for  the  defendant  have  insisted,  that  the 
materiality  of  the  evidence  must  appear  upon  the  record  ;  and 
that,  if  it  does  not  so  appear,  on  inspection,  the  indictment  is 
defective  in  substance,  and  ought  to  be  quashed.  But  in  re- 
ply to  this,  it  has  been  contended  in  argument,  by  the  attorney 
for  the  commonwealth,  that  perjury  is  now,  in  this  state,  a 
statute  offence  only  ;  that  it  is  no  longer  one  at  the  common 
law ;  and  that  the  materiality  of  the  testimony  complained  of, 
is  no  longer  one  of  its  elements.  This  leads  us  first  to  inquire. 
What  is  perjury  at  the  common  law,  or  judicial  perjury,  as  it 
may  not  improperly  be  called  ?  "  Perjury,  at  the  common 
law,"  says  Hawkins,  <'  seemeth  to  be  a  wilful  false  oath,  by  one 
who,  being  lawfully  required  to  depose  the  truth  in  any  pro- 
ceeding in  a  course  of  justice,  swears  absolutely  in  a  matter  of 
some  consequence  to  the  point  in  question,  whether  he  be  be- 
lieved or  not."  (1  Hawk.  P.  C.  318,  c.  69,  s.  3.)  "All 
such  false  oaths  as  are  taken  before  those  who  are  any  ways  in- 
trusted with  the  administration  of  public  justice,  in  relation  to 
any  matter  before  them  in  debate,  are  properly  perjuries." 
"  Therefore,  it  hath  been  holden,  that  not  only  such  persons  are 
indictable  for  perjury,  who  take  a  false  oath  in  a  court  of 
record,  upon  an  issue  therein  joined,  but  also  all  those  who  for- 
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swear  themselves  in  a  matter  judicially  depending  before  any 
court  of  equity,  or  any  other  lawful  court,  whether  the  proceed- 
ings therein  be  of  record  or  not.  —  It  seemeth,  also,  that  any 
false  oath  is  punishable,  as  perjury,  which  tends  to  mislead  the 
court  in  any  of  their  proceedings  relating  to  a  matter  judicially 
before  them,  though  it  no  way  affect  the  principal  judgment 
which  is  to  be  given  in  the  cause."  (lb.)  <<  There  is  a 
great  distinction  between  an  oath  of  a  mere  private  matter,  on 
the  conclusion  of  a  baiigain,  for  instance,  however  wilful  or 
malicious  such  false  oath  may  be,  and  one  taken  in  a  course  of 
judicial  proceeding.  The  former  is  not  indictable  as  perjury ; 
but  the  latter  derives  its  malignancy  from  the  place  and  the 
occasion  ;  which  is  a  solemn  hearing  or  trial  before  a  court  of 
justice,  where  truth  is  the  great  object  to  be  attained,  that  the 
judges  may  apply  to  it  with  certainty  the  decisions  of  law. 
But  if  the  falsity  in  the  matter  be  wholly  foreign  to  the  point  in 
question,  or  altogether  immaterial  and  not  pertinent  to  it, 
neither  aggravating  nor  extenuating,  nor  likely  to  give  a  readier 
credit  to  the  substantial  part  of  the  evidence,  it  is  not  perjury, 
because  it  is  idle  and  insignificant."  (lb.)  In  the  case 
of  Rex  V.  Griepe,  (1  Ld.  Raym.  256,)  the  court  say,  "  it  seems 
to  be  a  clear  point,  in  which  all  the  cases  agree,  that  though  a 
man  swear  falsely,  yet  if  it  be  in  a  matter  immaterial  to  the  issue, 
it  will  not  amount  to  corrupt  perjury  ;  for,  the  reason  that  per- 
jury is  so  high  a  crime,  is,  in  respect  of  the  injury  that  it  does 
to  a  man  ;  but  if  it  is  not  material  to  the  issue,  it  cannot,  by 
any  means,  induce  the  jury  to  give  their  verdict  one  way  or 
another,  and  consequently,  cannot  injure  the  party  against 
whom  the  verdict  is  given."  Now,  an  oath  is  wilful,  when 
taken  with  deliberation,  and  not  through  surprise  or  inadver- 
tency, or  a  mistake  of  the  true  state  of  the  question.  C<nnm(m- 
wealth  V.  Comiah,  (6  Binn.  249.)  And  the  false  oath  amounts 
to  perjury,  if  it  has  any  tendency  to  prove  or  disprove  the  mat- 
ter in  issue,  although  but  circumstantially.  (3  Starkie  on  Ev. 
1144,  art.  Perjury;   see  note  1.)     Ld.  C.  J.  Holt,  expressing 
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the  opinion  of  the  court  of  king's  bench^  in  a  ease  of  perjnrjy 
flaid,  ^*it  is  not  necessary,  that  tlie  evidence  be  suffident  for 
the  plaintiff  to  recover  apon ;  it  is  enoogh  if  it  be  dtemnstaiii- 
tiafl  evidence.  And  in  the  nature  of  the  thing,  an  evidence 
xmj  be  verj  material,  and  yet  it  may  not  be  full  enough  to 
prove  direotly  the  point  in  ques^n.  And  it  is  always  snffi*- 
«ient,  in  indictments  of  perjury,  to  say,  that  the  defendant 
swore  so  and  so,  de  materia  in  exitu ;  '*  and,  be  adds,  Hhat  it  had 
always  been  held  so  in  his  time.  Regina  v.  Rhode»j  (2  Ld. 
Rajrm.  886.) 

This  is  perjury  as  it  exists  at  common  law,  dear  in  ks  deiini* 
tion  and  elements,  humane  and  worthy  of  that  benignant  sys- 
tem to  which  it  belongs.  Have  the  revised  statutes  altered  this 
offence  in  any  of  its  elements,  when  committed  in  this  coniinon- 
wealth,  in  any  proceeding  in  a  course  of  justice  ?  The  iiiat 
sectBon  of  the  128th  chapter  of  the  revised  statutes  is  in  these 
words :  *^  Every  person  who  being  lawfully  required  to  depose 
the  truth  in  any  proceeding  in  a  course  of  justice,  shall  OHnmit 
perjury,  shall  be  punished,  if  such  perjury  was  eommilted  on 
the  trial  of  an  indictment  for  a  capital  crime,  by  impriscmment 
in  the  state  prison  for  life,  or  any  term  of  years,  and  if  com- 
mitted in  any  other  case,  by  imprisonment  io  the  state  prison 
not  more  than  twenty  years."  What  perjury  is,  is  not  defined 
by  this  section.  For  that,  we  must  still  resort  to  the  common 
law  ;  unless  it. is  to  be  found  in  the  second  section,  which  is  as 
follows :  ^  If  any  person  of  whom  an  oath  shaU  be  required  by 
law,  shall  wilfully  swear  falsdy  in  regard  to  any  matter  or  thing, 
respecting  which  such  oath  is  required,  such  person  shall  be 
deemed  guilty  of  perjury."  This  extends  the  offence  to  other 
cases,  I  think,  without  altering  or  defining  die  nature  of  judicial 
perjury.  The  first  section  clearly  points  to  the  common  law 
offence ;  the  second  comprehends  every  act  of  wilful  &lse  swear- 
ing in  regard  to  any  matter  or  thing,  which  the  person  is  re- 
quired by  any  statute  to  verify  on  oath,  whether  in  court  or  oat. 
This  second  section  is  a  revision  of  the  act  of  1830,  c  56> 
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which  ie  in  these  words,  naineijr :  ^<  That  jf  anypereon  of  whom 
«ti  oath  is  reqnived  'by  the  provisions  of  the  acts  tnoorporating 
any -bank,  tnanuiaotory,  or  other  inoorporation,  or  by  any  gen^ 
eral  law  of  this  oommonwealth,  «hall  wilfully  and  ftilsely  swear 
or  affirm  in  regard  to  any  matter  or  thing  respecting  which 
-soob  oath  is  required  to  be  made,  such  person  shall  be  deemed 
guilty  of  perjury."  This  statute  de6nes  a  distmct  species  of 
perjury,  where  a  person  shall  wilfully  swear  ftilsely  in  regard  to 
any  matter  or  thing,  respecting  which  such  oath  is  required. 
Prior  to  this  act,  false  swearing  in  such  matter  would  have  been 
punishable  as  a  >  misdemeanor ;  but  it  did  not  come  within  the 
definition  of  perjury  at  oommon  law,  commit^d  in  a  proceeding 
in  n  course  of  juttice  ;  nor  could  it  be  punished  for  that  offence 
tinder  any  statute  of  this  commonwealth.  I  am  therefore  of 
the  opinion,  that  the  revised  statutes  have  not  repealed  or 
altered  the  crime  of  perjury,  as  it  is  defined  at  the  common 
law ;  and  that  in  all  judicial  oaths,  materiality  is  still  an  element 
of  the  offence  :  in  all  other  cases  of  perjury,  the  false  swearing 
must  be  in  a  matter  required  by  «ome  express  law  of  the  com- 
monweal th. 

The  attorney  for  the  commonwealth  perceiving  that  the  court 
might  come  to  this  conclusion,  has  urged,  in  his  aigument,  that 
if  materiality  is  still  to  be  regarded  as  an  element  of  judicial 
perjury,  the  evidence  of  Joseph  Farley,  in  this  case,  was  mate- 
rial, as  is,  in  fact,  expressly  averred  in  every  count  of  this  indict- 
ment. This  makes  it  necessary,  therefore,  to  consider  that 
point.  And  for  the  |>urposes  of  this  preliminary  hearing,  all  the 
allegations  in  the  indictment  must  be  presumed  to  be  true. 
It  seems  that  Jonathan  Story,  as  executor  of  the  last  will  of 
Elizabeth  Cogswell,  recovered  judgment  against  the  Ipswich 
Manufacturing  Company,  at  the  November  term  of  the  su- 
preme judicial  court  in  Essex,  in  the  year  1839,  for  possession 
of  the  lands,  mills,  &c.  of  that  company,  situated  in  the  town 
of  Ipswich,  in  the  county  of  Essex,  upon  a  mortgage  made  by 
Joseph  Farley,  the  defendant,  to  one  Jonathan  Cogswell,  on  the 
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5th  day  of  December,  1801.  And  it  is  set  forth  in  the  four 
first  counts  of  the  indictment,  that  at  the  term  of  that  court,  in 
March,  1840,  holden  in  the  county  of  Suffolk,  the  company 
presented  a  petition  for  a  writ  of  review  of  that  action  and 
judgment ;  that  after  due  notice  to  said  Jonathan  Story,  the 
parties,  on  the  3d  day  of  April,  1840,  were  heard  on  that  peti- 
tion before  the  court ;  that  the  parties  were  at  issue  upon  sev- 
eral material  questions  of  fact ;  that  it  was  a  material  question 
and  matter  of  fact  whether  Joseph  Farley  did  notify  and  tell 
Francis  J.  Oliver  and  George  W.  Heard,  before  and  at  the  time 
when  he  sold  the  estate  to  that  company,  that  it  was  subject  to 
the  incumbrance  of  that  old  mortgage  ;  and  that  the  said  Far- 
ley did  testify,  at  that  hearing,  that  he  told  the  said  Oliver  and 
Heard,  when  he  so  sold  and  conveyed  said  estate  to  the  com- 
pany, that  that  mortgage  b^  him  made  to  said  Jonathan  Cogs- 
well, was  an  existing  incumbrance  on  it,  and  that  the  estate 
was  subject  to  the  mortgage  ;  which  evidence,  it  is  alleged,  was 
wilfully  false  ;  inasmuch  as  in  truth  and  in  fact,  he  did  never 
notify  or  tell  the  said  Oliver  and  Heard  that  the  estate  was  sub- 
ject to  any  incumbrance  whatever.  I  am  not  aware  that  it  is 
necessary  that  the  indictment  should  set  forth  all  the  proceed- 
ings so  as  to  show  how  this  question  became  material.  The 
averment  of  materiality  is  deemed  to  be  sufficient,  and  is  mat- 
ter of  proof  at  the  trial ;  and  unless  the  prosecutor  shall  show, 
at  the  trial,  the  materiality  of  the  question  and  evidence,  no 
conviction  can  take  place. 

In  the  other  counts  of  the  indictment,  the  alleged  perjury  is 
set  forth  somewhat  differently,  although  with  no  substantial  vari- 
ance, but  to  meet  the  evidence  at  the  trial ;  and  it  is  further 
alleged,  that  Oliver  and  Heard  acted  as  the  agents  of  the  com- 
pany in  making  this  purchase.  To  authorize  the  court  to  quash 
an  indictment,  it  must  be  clearly  defective  in  the  description  of 
the  offence,  so  that  if  the  proof  should  even  sustain  the  allega- 
tions, no  judgment  could,  for  that  cause  be  rendered  against 
the  defendant.    The  fact  of  materality  is  alleged  in  this  case. 
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Nothing  contradictory  to  it  appears  on  the  record.  It  is  suscepti- 
ble of  proof,  will  constitute  the  ground  of  conflict  between  the 
parties  at  any  future  trial,  and  will  be  settled  by  the  verdict  of  the 
jury.  The  case  of  Rex  v.  Dunstan,  (Ry.  &  M.109,)  which  was 
relied  upon  by  the  defendant's  counsel  in  their  ai^ument,  was  a 
trial  at  nisi  prius  before  Ld.  C.  J.  Abbott,  for  perjury  alleged 
to  have  been  committed  in  an  answer  to  a  bill  filed  against  the 
defendant,  in  the  court  of  chancery.  The  question  was,  whether 
the  denial  of  an  agreement  which,  by  the  statute  of  frauds,  was 
not  binding  upon  the  parties,  was  material.  The  chief  justice 
was  of  opinion,  that  it  was  utterly  immaterial.  It  was  neces- 
sary, he  said,  that  the  matter  sworn  to,  and  said  to  be  false, 
should  be  material  and  relevant  to  the  matter  in  issue;  and 
as  the  matter  sworn  in  that  case  was,  in  his  judgment,  immate- 
rial and  irrelevant,  the  defendant  was  acquitted  by  a  verdict  of 
not  guilty. 

Thus  it  appears,  in  this  case,  that  the  materiality  of  the  evi- 
dence was  a  question  of  fact  at  the  trial,  and  that  the  jury  were 
instructed  by  the  court,  that  the  fact  sworn  to  and  complained 
of  was  immaterial  and  irrelevant,  and  therefore  that  the  de- 
fendant was  acquitted.  But  in  the  case  of  The  King  v.  Nichotty 
(1  Barn.  &  Adol.  21,)  in  which  a  verdict  had  been  rendered 
on  the  trial,  at  nisi  prius,  against  the  defendant,  error  was 
brought  in  the  court  of  King's  Bench  to  reverse  the  judg- 
ment for  the  alleged  insufficiency  of  the  indictment ;  and  inas- 
much as  the  materiality  of  the  evidence  complained  of  did 
not  sufficiently  appear  on  the  indictment,  the  judgment  was  re- 
versed. Bailey,  J.  said,  that  an  indictment  must  be  good  with- 
out the  help  of  argument  or  inference.  In  the  case  of  perjury, 
the  indictment  must  show,  either  by  a  statement  of  the  proceed- 
ings, or  by  other  averments,  that  the  question  to  which  the 
ofience  related  was  material.  Park,  J.  said,  ''  It  is  part  of  the 
definition  of  perjury,  that  the  false  swearing  is  on  some  point 
material  to  the  question  in  issue.  In  an  indictment,  this  may 
appear  either  from  the  matter  of  the  suit,  as  shown  on  the 
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FeccMrdy  or  by  direct  aTerme&t*  Here  it  miiBt  be  coUeded,  if  at 
dl,  from  the  latter.  Theie  is  no  avenaent  of  materialitj  in  tbal 
part  of  the  indictment  wiiich  sets  oat  the  evidence." 

Now,  in  the  oase  against  the  defendant,  the  materiality  of  the 
evidence  is  directly  averred  in  every  ooont  of  the  indiotsMiit, 
and  nothing  on  the  record  contradicts  that  averment.    It  is 
my  opinion,  therefore^  that  the  indictment  is  sufficient,  and  that 
it  cannot  be  quariied  for  insufficiency.     The  defendant,  being 
desirous  to  obtain  from  the  court  an  expression  of-  opinion  on 
the  materiality  of  the  evidence  complained  of,  and  having' bad 
oyer  of  the  record  of  the  petition  and  proceedings  in  the  so» 
preme  judicial  court,  his  counsel  have  insisted  in  aigumeat, 
that  it  is  apparent  from  these,  that  the  evidence  was  not  mate* 
rial  to  the  question  in  issue.     The  conrt  is  not  bound,  I  think, 
to  give  an  opinion  on  this  pomt,  before  a  final  bearing  of  the 
case  at  the  trial ;  but  as  both  parties  have  expressed  sacb  to  'be 
their  desire,  I  wiU  consider  it     As  such  opinion,  howevm*,  must 
arise  merely  on  the  evidence  of  the  record,  «id  consequentlf 
on  a  partial  hearing  of  the  merits,  I  shall  not  feel  bound  by  it, 
if  the  case  should  ever  hereafter,  at  the  trial,  appear  under  a 
different  aspect    The  prayer  of  the  petition  to  the  sipreme 
judicial  court  was,  <^  for  a  review  of  the  action  and  fer  a  st^er- 
sedeas  and  stay  of  the  execution,  — because,  since  the  judgment 
was  rendered,  namely,  on  the  25th  day  of  February,  1840,  tba 
petitioners  had  discovered  that  the  debt  secured  by  the  mort* 
gage  was  paid  many  years  since,  and  long  before  said  suit  wa» 
brought,  as  appeared  by  inspection  of  papers  in  the  probate 
office,  and  other  evidence  to  be  exhibited,  as  the  petitioners 
were  advised  and  instructed  in  point  of  law,  and  as  they  fully 
believed ;  of  the  existence  of  which  evidence  they  had  no  know- 
ledge and  were  wholly  ignorant;  until  after  said  judgment,  which 
they  say,  was  recovered  by  accident  and  mistake." 

The  counsel  for  the  defendant  say,  that  the  supreme  judicial 
court  would  confine  the  petitioners  and  parties  to  the  groond 
stated  in  the  petition,  which  was  the  feet  of  payment ;  and  that 
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the  testimony  of  the  defendant  was  not  pertinent  and  material 
to  that  point,  and  that  it  could  have  no  influence  upon  that 
court  in  making  their  decision.  A  petition  for  a  review  of  an 
action,  and  to  stay  the  execution  which  has  issued  on  a  judg- 
ment, is  addressed  to  the  discretionary  power  of  the  court,  and 
is  to  be  granted  by  them,  if  they  shall  deem  it  to  be  reasona- 
ble," and  '^  upon  such  terms  and  conditions  as  they  shall  think 
fit."  (Act  of  1791,  c.  17,  8.  2;  Rev.  St.  c.  99,  s.  18  and  19.) 
They  may  inquire  into  every  circumstance  which  can  enlighten 
their  discretion,  and  the  petition  may  be  granted  in  whole 
or  in  part.  They  may  grant  the  review  without  staying  the 
execution,  or  they  may  decree  both  without  requiring  secu- 
rity. The  judgment  in  this  case  was  upon  an  old  mortgage,  on 
which  judgment  had  been  rendered  against  the  petitioners,  in 
the  same  court,  sitting  in  another  county.  So  much  respect 
would  reasonably  be  paid  to  a  judgment,  rendered  under  such 
circumstances,  that  the  court  might  well  presume,  that  the  debt 
had  not  been  paid,  but  that  it  was  still  due  to  the  respondent ; 
and  although  they  might,  upon  the  discovery  of  new  evidence, 
have  deemed  it  reasonable  to  grant  the  review,  they  might  still 
have  thought  it  not  proper  to  grant  the  supersedeas.  Suits  on 
mortgages,  whether  for  redemption  or  foreclosure,  partake  of 
equity  as  well  as  law ;  and  it  might  well  have  been  deemed 
inequitable  by  the  court  to  allow  further  delay  of  payment  of 
a  mortgage  which  had  already  been  running  for  nearly  forty 
years.  It  was  apparent,  too,  that  the  petitioners  did  not  expect 
to  prove  payment  of  the  debt  by  showing  that  the  bond  was 
cancelled,  or  the  note  given  up,  or  that  there  was  any  discharge 
upon  record.  They  expected  to  prove  a  technical  payment 
from  '^  the  inspection  of  papers  in  the  probate  office,  and  by 
other  evidence  to  be  exhibited,  as  the  petitioners  were  advised 
and  instructed  in  point  of  law."  The  evidence  might  amount 
to  proof  of  an  actual  payment,  as  would  be  shown  on  a  new 
trial.  But  before  the  respondent  would  be  required  to  produce 
any  evidence  on  his  part,  the  petitioners  would,  undoubtedly, 
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be  required  to  exhibit  their  newly  discovered  testimony.  Now, 
if  it  was  rendered  probable  only,  by  the  newly  discovered  evi- 
dence, that  the  debt  had  been  paid,  and  not  certain,  the  su* 
preme  judicial  court  would,  I  think,  according  to  their  practice, 
have  deemed  it  reasonable  to  give  to  the  parties  a  new  chance 
to  try  the  fact  of  payment. 

Joseph  Farley  was  called  and  sworn  as  a  witness  for  the  re- 
spondent. The  circumstances  seem  to  preclude  all  surprise 
or  inadvertency,  and  all  accident  or  mistake  on  his  part ;  for  he 
was  called  to  testify  to  a  conveyance  in  which  he  was  the 
grantor,  where  he  had  received  the  loan  of  a  large  sum  of 
money,  for  which  he  had  pledged  the  estate  by  mortgage.  He 
had  made  and  executed  the  mortgage  to  Jonathan  Cogswell, 
and  he  had  sold  and  conveyed  the  estate  to  the  Ipswich  Manu- 
facturing Company.  If  any  one  knew  the  fact,  he  must  have 
known  whether  the  debt,  to  secure  which  the  mortgage  was 
given,  had  been  paid.  From  the  relations  which  had  existed 
between  him  and  the  company,  it  might  well  have  been  pre- 
sumed, that  he  would  speak  the  truth  of  the  matter.  Certainly, 
the  court  could  not  have  presumed  or  believed  that  he  would 
testify  to  a  wilful  and  corrupt  falsehood.  He  testified,  "  that 
he  told  Messrs.  Heard  &  Oliver,  when  he  sold  to  them,  that  this 
old  mortgage  was  upon  the  property  ;  and  that  at  or  before  or 
after  a  meeting  in  1831,  he  stated  to  said  Heard  &  Oliver,  that 
there  was  a  mortgage  on  his  property,  and  that  he  wanted  to 
clear  it,  and  desired  them  to  minute  it ;  and  that  the  reason 
why  it  was  not  excepted  in  the  deed  to  the  company  was^  be- 
cause it  was  perfectly  understood,  as  he  supposed,  that  the  said 
mortgage  was  an  existing  incumbrance  on  said  estate  and  pre- 
mises." If  the  court  had  believed  this  testimony,  it  was  calcu- 
lated to  have  an  efiect  on  their  discretion.  To  the  petitioners 
they  might  have  said  —  <'  you  aver  that  you  have  discovered 
papers  in  the  probate  office,  from  which  your  counsel  advise 
that  it  may  be  inferred  that  the  debt  is  paid.  But,  in  opposi- 
tion to  this  factf  the  party  who  made  the  mortgage  and  who 
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also  conveyed  the  estate  to  you,  now  testifies,  that  he  informed 
your  agents,  prior  to  the  sale  and  conveyance,  that  the  mort- 
gage was  subsisting,  and  that  he  wanted  to  have  it  paid.  There 
must  be  some  mistake  in  this  matter.  We  will  give  you  an  op^ 
portunity  to  investigate  it,  by  granting  a  review  of  the  action  ; 
and  we  will  allow  a  mpenedeas  to  the  execution,  on  your  giving 
a  bond  with  security  to  this  respondent,  to  pay  the  debt  to  him, 
if  the  judgment  shall  finally  be  rendered  in  his  favor."  Upon 
the  trial  of  the  review,  the  material  question  would  be,  whether 
the  debt  was  paid.  What  was  said  by  the  defendant,  relative 
to  the  continued  existence  of  that  mortgage,  prior  to  the  sale  and 
conveyance  of  the  estate  to  the  company,  would  or  might  be 
at  the  trial  perfectly  irrelevant.  But  at  the  hearing  of  the  ques- 
tion on  the  petiti<Mi  for  the  review,  the  statements  of  the  de- 
fendant on  this  subject,  at  that  time,  were  pertinent,  if  not  ma- 
terial. The  court  did  not  reject  the  testimony  as  irrelevant, 
nor  does  it  now  appear  that  an  objection  was  made  to  its  intro- 
duction. In  deciding  upon  the  petition,  and  upon  the  terms 
and  conditions  on  which  the  review  should  be  granted,  the  di»* 
cretion  of  the  court  could  not  fail  to  have  been  influenced  by 
the  fact,  that  this  old  mortgage  was  an  existing  incumbrance  on 
the  property,  and  that  the  company  knew,  prior  to  their  pur-f 
chase,  that  the  debt  was  not  paid. 

For  these  reasons  I  am  not  prepared  to  say,  that  the  evidence 
complained  of  was  irrelevant  and  immaterial  to  the  matter, 
which  was  then  pending  before  the  court  in  a  course  of  law. 
Its  materiality  remains  to  be  settled  by  the  verdict  of  the  jury. 
They  are  the  constitutional  and  legal  judges  of  the  matter,  and 
to  them  the  whole  subject  will  be  fresh.  It  would  be  an  act  of 
usurpation  in  this  court  to  presume,  under  the  circumstances, 
to  take  the  case  from  their  cognizance.  It  will  be  tried  without 
prejudice,  notwithstanding  the  court  has  yielded  to  the  wishes 
of  both  parties,  so  far  as  to  intimate  an  opinion  on  a  partial 
hearing  of  the  evidence  respecting  the  materiality  of  the  evi- 
dence — «•  I  say,  without  prejudice,  so  far  as  we  can  exercise  our 
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judgment  impartially  under  such  circumstances.  The  motion 
to  quash  the  indictment,  is  therefore,  denied;  and  it  is  the 
order  of  the  court,  that  the  defendant  be  required  to  plead  to 
the  indictment ;  and  that  a  jury  be  impaneled,  at  a  conyenient 
time,  to  try  the  issue. 

After  this  opinion  had  been  pronounced,  the  defendant 
pleaded  not  guilty  to  the  indictment,  and  the  trial  came  on  by 
assignment,  on  Monday,  the  28th  day  of  June  following. 

Parker  then  opened  the  prosecution.  He  said,  that  the  ma- 
terial falsehood  complained  of  against  the  defendant,  was,  that 
in  a  hearing  before  the  supreme  judicial  court,  he  had  sworn 
that  he  gave  express  notice  of  the  existence  of  a  certain  mort- 
gage to  Francis  J.  Oliver  and  6eore;e  W.  Heard,  acting  as 
agents  to  the  Ipswich  Manufacturing  Company,  at  and  before 
the  conveyance  by  him  to  that  company,  of  certain  real  estate 
and  water  privileges,  on  which  they  had  since  built  a  manufac- 
tory.    He  then  proceeded  to  the  evidence. 

To  the  reading  of  a  certilBed  copy  of  the  record  of  the  pro- 
ceedings in  the  supreme  judicial  court,  which  was  the  first  piece 
of  evidence  offered  by  the  government,  Bartlett  objected, 
on  the  ground  of  variance  between  that  certified  record  and  the 
indictment.  These  proceedings  were,  he  said,  upon  the  hear- 
ing of  a  petition,  presented  by  the  Ipswich  Manufacturing 
Company,  for  the  review  of  an  action,  in  which  judgment  had 
been  rendered  against  that  corporation,  at  the  Essex  term  of  the 
supreme  judicial  court,  in  November,  1839,  for  possession  of  the 
mortgaged  premises,  in  favor  of  Jonathan  Story,  executor  of  the 
last  will  of  Elizabeth  Cogswell.  His  objections  were  as  follow : 
1.  In  the  indictment  it  is  set  forth,  that  the  judgment  was  "  for 
possession  of  the  land,  mill  site  and  mills  of  the  said  Ipswich 
Manufacturing  Company .''  But  the  certified  copy  of  the  record 
offered  says,  that  the  petition  was  for  the  review  of  a  judgment 
<*  for  the  possession  of  the  petitioners'  mill  site  and  mills." 
This  objection  applied  to  the  four  first  counts  in  the  indict- 
ment.   The  expression  in  the  indictment  is  <^  lands  and  mills," 
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in  the  plural  namber ;  but  the  certified  record  says,  ^'  mill  site 
and  mills  "  only.  2.  In  the  four  first  counts  of  the  indictment, 
it  is  alleged,  that  an  issue  was  joined  between  the  parties ; 
whereas  it  did  not  appear,  from  the  certified  record,  that  any 
issue  was  joined ;  and,  in  fact,  no  issue  was  joined.  3.  The 
indictment  sets  forth,  in  every  count,  that  the  petition  was  "  for 
a  review  of  a  certain  action  and  judgment ; "  but  the  certified 
copy  says,  that  the  petition  was  ^'  for  a  review  of  a  certain  ac- 
tion, and  supersedeas  and  stay  of  execution."  The  counsel  in- 
sisted, that  there  was  no  such  thing  as  the  review  of  a  judg- 
ment. The  revised  statutes  speak  only  of  the  review  of  an 
action.  4.  The  indictment  says,  in  every  count,  that  the  hear- 
ing in  the  supreme  judicial  court,  was  on  the  3d  day  of  April, 
and  that  it  was  before  the  chief  justice,  and  Putnam  and  Wilde, 
justices.  But  the  certified  record  contains  no  statement  of  that 
fact,  nor  is  it  alleged  in  the  indictment  under  a  videlicet  If  it 
should  be  said  that  the  time  is  not  material,  the  averment  has 
made  it  material,  and  it  must  therefore  be  proved.  He  ob- 
jected also,  that  the  certified  record  was  not  evidence  under  the 
four  last  counts  of  the  indictment.  These  severally  allege,  that 
a  certain  petition  was  pending  in  the  supreme  judicial  court,  for 
the  review  of  a  judgment,  rendered  in  favor  of  Jonathan  Story, 
executor,  against  the  Ipswich  Manufacturing  Company,  and 
came  on  to  be  tried.  There  is  no  averment  what  the  judgment 
was  for,  nor  are  the  proceedings  set  forth.  In  this  respect,  these 
counts  differ  from  the  four  first.  Bartlett  said  further  that  it 
would  be  necessary,  in  case  a  verdict  should  be  rendered  against 
the  defendant,  to  examine,  whether  the  act  of  22  Geo.  II.  ell, 
had  been  adopted  in  practice  in  this  commonwealth.  Until 
that  statute  was  passed,  it  was  necessary,  in  indictments  for 
perjury,  at  common  law,  to  set  out  at  length  the  record  of 
the  proceedings,  in  which  the  perjury  was  alleged  to  have 
been  committed.  He  also  took  divers  exceptions  here  to  the 
suflSciency  of  the  indictment,  both  as  to  the  /orm  and  sub- 
stance.   But,  on  the  suggestion  of  the  court,  these  were  re- 
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senred  for  subsequent  consideration  and  examination,  if  it  should 
be  necessary. 

Fktchery  in  support  of  the  exceptions  taken  by  his  colleague, 
contended,  that  the  certified  record  was  not  of  such  a  trial  as 
was  set  forth  in  any  of  the  counts  in  the  indictment,  and  that 
the  government  was  held  to  strict  proof,  that  the  perjury  was 
committed,  if  at  all,  at  the  hearing  of  such  a  case  as  was  de- 
scribed in  the  indictment.  He  argued,  that  the  trial  set  forth 
in  the  certified  record  was  not  the  same  as  that  in  the  indict- 
ment, because  the  judgment  was  not  rendered  on  the  3d  day  of 
April,  but  on  the  thirty-third  day  of  the  term,  which  was  the 
tenth  day  of  that  month.  Nor  could  this  be  avoided,  by  the 
explanation  of  the  attorney  for  the  commonwealth,  that  the  re- 
cord was  evidence  of  the  judgment  and  of  the  date  of  that  judg- 
ment, but  not  of  the  time  of  the  hearing  and  trial,  which  was  on 
the  3d  day  of  April.  There  was  therefore  a  clear  and  palpable 
variance  between  the  record  and  the  indictment,  which  was  ap- 
plicable to  each  of  the  counts ;  and  therefore,  the  evidence 
offered  was  not  admissible  under  any  of  them.  As  to  the  third 
objection,  the  indictment  purports  that  the  petition  was  pend- 
ing, '^  as  for  a  review  of  a  certain  action  and  judgment."  But 
the  certified  record  shows,  that  the  petition  was  for  "  a  review 
of  an  action  only.''  The  indictment  being  recital,  it  must  be  a 
perfectly  accurate  recital.  In  setting  forth  a  written  paper,  the 
variation  in  the  recital  of  a  word  is  fatal.  This  variation  is 
matter  of  substance ;  because  the  review  of  an  action  is  substan- 
tially different  from  the  review  of  a  judgment,  ilex  v.  Spencer^ 
(Ry.  &  M.  97)  ;  Rex  v.  Sckoole,  (Peake's  Ca.  at  N.  P.  1 12) ; 
Rex  V.  Eden,  (1  Esp.  97.)  The  indictment  sets  forth,  in  all  the 
counts,  that  the  trial  was  before  three  of  the  justices  of  the 
court.  It  was  not  necessary,  to  allege  more  than  that  it  was 
before  the  supreme  judicial  court.  The  certified  record  shows, 
that  the  trial  was  before  the  supreme  judicial  court.  This  im- 
ports, that  it  was  before  all  the  justices,  consisting  at  that  time 
of  four  in  number.    Who  were  present,  and  which  was  absent  ? 
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As  to  the  variance  between  the  four  first  counts  and  the  certi-* 
fied  record,  the  indictment  alleges,  that  the  judgment  to  be  re- 
viewed, was  '^  for  the  lands,  mill  site  and  mills ; "  but  the  certi- 
fied copy  is  '^  for  the  mill  site  and  mills  only."  These  are  not 
identical.  The  addition  of  lands  may  mean,  and  probably  re- 
fers to  other  lands  of  the  company.  The  indictment  says,  in  all 
the  counts,  that  the  parties  were  at  issue.  If  the  term  issue  is 
to  be  taken  technically,  this  is  a  fatal  variance ;  but  if  it  is  to 
be  taken,  as  the  attorney  for  the  commonwealth  contends,  in  a 
popular  signification,  it  may  be  difierent  The  counsel  insisted, 
that  it  here  had  a  technical  sense,  and  that  as  in  the  proceed- 
ings before  the  supreme  judicial  court,  there  was  no  plea,  no 
joining  an  issue  and  denial,  therefore,  the  parties  did  not 
come  to  any  issue  in  the  sense  of  the  law.  Rex  v.  Jones, 
(Peake's  Ca.  N.  P.  37.) 

Parker  insisted,  that  the  paper,  ofiered  as  the  certified  re- 
cord of  the  proceedings  of  the  supreme  judicial  court,  ought  to 
be  read ;  and  he  replied  to  the  objections  of  the  defendant's 
counsel,  at  length. 

Thacher,  J.  The  defendant  is  chaiged,  in  this  indictment, 
with  the  crime  of  perjury.  It  is  set  forth  in  eight  counts,  each 
of  which,  in  legal  contemplation,  constitutes  a  distinct  charge* 
But  it  is  not  pretended,  that  more  than  one  ofience  has  been 
committed,  if  any.  From  the  uncertainty  which  attends  every 
trial,  and  to  meet  the  evidence  in  whatever  form  the  perjury 
may  appear,  the  ofi*ence  is  charged  to  have  been  committed  in 
difierent  ways.  The  evidence  may  apply  to  one  or  more  of  the 
counts,  and  not  to  the  others.  But  if  it  applies  to  any  one  of 
them,  it  is  competent,  and  cannot  be  rejected.  To  the  first 
piece  of  evidence  produced  by  the  government,  in  support  of 
the  prosecution,  numerous  objections  have  been  made  by  the 
defendant's  counsel,  and  supported  by  learned  argument  and 
weighty  authority.  To  decide  inteUigently  on  the  competency 
and  pertinency  of  the  evidence,  we  must  look  to  the  indictment^ 
and  see  if  this  certified  record  tends  to  prove  the  issue  in  whole 
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or  in  part,  under  any  of  the  counts.  The  perjury  is  alleged^  in 
the  indictment,  to  have  been  committed  at  the  term  of  the 
supreme  judicial  court,  holden  in  the  county  of  Suffolk,  in 
March,  1840,  before  Shaw,  Ch.  J.,  and  Putnam  and  Wilde, 
justices.  It  was  at  the  hearing  of  a  petition  for  a  writ  of  review 
of  a  certain  action  and  judgment  obtained  by  Jonathan  Story, 
executor  of  Elizabeth  Cogswell's  last  will  and  testament, 
against  the  Ipswich  Manufacturing  Company,  at  the  November 
term  of  the  supreme  judicial  court,  in  the  county  of  Essex,  in 
1839.  The  judgment  was  for  possession  of  the  lands,  mill  site 
and  mills  of  said  Ipswich  Manufacturing  Company,  upon  a 
mortgage  purporting  to  be  made  by  Joseph  Farley  to  Jonathan 
Cogswell,  on  the  5th  day  of  December,  1801.  The  Ipswich 
Manufacturing  Company  were  the  petitioners,  and  said  Jona- 
than Story  was  the  respondent.  The  indictment  set  forth,  that 
this  petition  was  duly  entered  and  presented  to  the  court  on  the 
9th  day  of  March,  1840,  and  that  after  due  notice  had  been  given 
to  the  respondent,  it  came  on  to  be  heard  there  on  the  3d  day  of 
April  following,  in  due  form  of  law.  Upon  the  hearing,  the 
said  parties,  being  at  issue  upon  several  material  questions 
of  fact,  the  said  Joseph  Farley  was,  on  the  3d  day  of  April, 
called  and  offered  as  a  witness  for  and  in  behalf  of  said 
Story,  the  respondent,  in  the  matter  then  in  hearing,  and  was 
sworn  and  testified,  and  it  is  for  matter  stated  by  him,  in  testify- 
ing at  that  time,  that  he  is  now  on  trial  for  this  alleged  perjury. 
In  the  four  first  counts  of  the  indictments,  the  proceedings 
preliminary  to  the  allegation  of  the  false  testimony,  are  intro- 
duced in  this  way.  But  in  the  four  remaining  counts,  a  differ- 
ent course  is  pursued.  These  say,  that  at  the  court  so  held  and 
described,  on  the  first  Tuesday  of  March,  1840,  a  certain  peti- 
tion for  a  review  and  supersedeas  of  the  judgment  afore  de- 
scribed, was  there  pending,  and  came  on  to  be  heard  in  due 
course  of  law,  and  at  the  hearing,  on  the  3d  day  of  April,  1840, 
Joseph  Farley  was  produced  and  sworn  as  a  witness,  in  behalf 
of  the  respondent,  in  the  matter  then  and  there  in  hearing,  and 
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being  duly  sworn,  testified  on  his  oath.  There  is  no  descrip- 
tion of  the  judgment  or  mortgage.  The  question  is  not  at  this 
time  on  the  sufficiency  of  the  indictment,  in  matter  of  form  or 
substance ;  but  is  confined  to  the  admissibility  of  the  testimony. 
This  paper  is  a  certified  record,  briefly  stating  the  proceedings 
in  the  supreme  judicial  court.  It  shows  that,  at  the  term  men- 
tioned,  a  petition  was  presented  by  the  Ipswich  Manufacturing 
Company,  setting  forth  the  judgment  recovered  in  the  county 
of  Essex,  '^  for  possession  of  the  petitioners'  mill  site  and  mill," 
upon  such  mortgage,  that  the  plaintiff.  Story,  the  executor,  had 
taken  out  an  execution  thereon,  and  had  given  notice  of  his  in- 
tention to  enter  under  it ;  and  praying  for  a  review  of  the  said 
action,  and  for  a  supersedeas  and  stay  of  the  execution  for  the 
reason  there  in  said  petition  contained.  The  certified  record 
goes  on  to  say,  that  the  said  petition  was  filed  on  the  9th  day 
of  March,  that  an  order  was  given  for  notice  to  Jonathan  Story, 
to  appear  on  the  16th  day  of  March,  to  show  cause  why  the 
prayer  should  not  be  granted  ;  and  that,  on  the  thirty-third  day 
of  the  term,  it  being  made  to  appear,  that  said  order  had  been 
complied  with,  and  both  parties  appearing  and  being  fully 
heard,  it  was  ordered  by  the  court,  that  a  writ  of  review  issue, 
as  prayed  for  in  the  petition. 

The  record  of  a  court  is  the  highest  evidence  known  injaw, 
and  cannot  be  contradicted.  If  a  party  in  a  suit,  civil  or  crimi- 
nal, undertakes  to  recite  the  tenor  of  a  record,  which  must  be  in 
toiidem  verbis,  the  omission  or  alteration  of  a  single  word,  so  as 
to  make  it  to  mean  something  difierent  from  the  original,  is 
fatal,  and  it  cannot  for  that  cause  be  read  in  evidence.  But 
there  must  be  an  express  recital,  and  a  reference  to  the  original, 
as  remaining  of  record.  On  inspection  of  this  indictment,  I  do 
not  find,  that  the  government  undertakes,  in  any  one  of  the 
counts,  to  set  forth  and  recite  this  record  according  to  its  tenor. 
The  government  was  not  held  to  a  literal  recital,  and  it  is  not  a 
case  in  which  evidence  is  to  be  excluded  for  a  variance.  If  the 
paper  proves,  or  tends  to  prove,  any  fact  alleged  in  the  indict- 
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ment,  and  material  to  be  shown,  it  is  competent  for  either  party 
to  read  it  to  the  jury.  Now,  this  certified  record  shows  that, 
at  the  March  term  of  the  supreme  judicial  court,  in  Suflfolk, 
1840,  a  petition  was  presented  by  the  Ipswich  Manufacturing 
Company,  for  a  writ  of  review  of  the  action,  wherein  Jonathan 
Story,  in  his  capacity  of  executor  to  the  last  will  of  Elizabeth 
Cc^swell,  had  recovered  a  judgment  against  that  corporation, 
at  the  Essex  term  of  that  court,  in  November,  1 839  ;  that  an 
order  was  issued  to  Jonathan  Story  ;  that  there  was  a  hearing  of 
the  parties;  and  that  the  review  prayed  for  was  granted. 
These  facts  are  alleged,  and  must  be  proved  under  every  count 
of  this  indictment ;  and  they  can  be  proved  only  by  this  record ; 
because  it  is  the  highest  and  best  evidence  of  their  truth.  But 
these  facts  alone,  although  proved  by  the  highest  testimony, 
may  be  very  far  from  establishing  all  the  iacts  necessary  to  con- 
vict the  defendant  of  his  alleged  offence.  Every  fact  properly 
alleged,  in  the  indictment,  must  be  proved,  if  it  is  material  in 
any  wise  to  establish  the  alleged  guilt.  Therefore,  it  will  be 
competent  to  prove,  by  other  records,  if  they  exist,  or  by  other 
inferior  testimony,  if  there  is  no  record  of  the  fact,  what  justices 
held  the  court  at  the  time,  and  whether  it  was  a  competent  tri- 
bunal, to  hear  and  adjudicate  upon  the  petition.  It  may  be 
necessary  and  proper  to  exhibit  the  original  petition,  in  evi- 
dence, and  to  show  the  judgment  which  was  rendered  in  the 
county  of  Essex.  I  know  of  no  objection,  at  present,  to  sup- 
ply, by  other  evidence,  any  facts  not  contained  in  this  certified 
record,  which  is  but  one  link  in  the  chain,  to  prove  everything 
which  occurred  at  the  hearing  before  the  supreme  judicial  court, 
which  may  have  a  material  bearing  on  this  accusation. 

I  cannot  reject  this  certified  record,  on  the  objection  as  to  the 
time  of  the  hearing.  In  all  the  counts,  it  is  said,  that  the  time 
alleged,  was  the  3d  day  of  April ;  but  the  certified  record  shows, 
that  the  hearing,  as  well  as  the  judgment  or  decree,  were  on 
the  thirty-third  day  of  the  term,  which  was  the  lOth  day  of 
April,  so  that  it  is  inferred  by  the  defendant's  counsel,  that  the 


THACHER'S   CRIMINAL    CASES.  675 

Commonwealth  v.  Failej. 

variance  is  palpable  and  cle^r.  But  it  appears  to  me,  that  the 
time  alleged  in  the  indictment  may  be  reconciled  with  that  set 
forth  in  the  record,  without  any  violence  to  good  sense,  or  the 
force  of  language.  A  time  must  be  assigned  for  the  commis- 
sion of  the  offence,  and  it  is  alleged  to  be  on  the  3d  day  .of 
April.  All  the  authorities  agree,  that  the  offence  may  be 
proved  to  have  been  committed  on  a  day  different  from  that 
alleged  in  the  indictment.  If  so,  it  may  be  shown,  that  the 
hearing  was  on  one  day,  when  the  perjury  was  committed,  and 
that  this  day  was  different  from  that  on  which  the  judgment  of 
the  court  was  rendered.  All,  therefore,  that  I  infer  from  the 
conclusion  of  the  certified  record  is,  that  it  appearing,  that  the 
order  had  been  complied  with,  that  the  parties  had  nCppeared, 
and  that  they  had  been  fully  heard ;  it  was  therefore,  consid- 
ered and  ordered  by  the  court,  on  this  thirty*third  day  of 
the  term,  that  a  writ  of  review  should  issue.  The  certified  re- 
cord cannot  be  excluded,  because  it  says,  that  the  petition  was 
for  a  review  of  the  '^  action,"  merely,  although  in  the  counts  of 
the  indictment  it  is  said,  that  it  was  for  a  review  of  the  '<  action 
and  judgment."  On  the  supposition,  that  the  recital  must  be 
perfectly  accurate,  it  is  contended,  that  this  is  a  substantial  vari- 
ance. I  think  it  is  not  creditable  in  the  administration  of 
justice,  in  civil  or  criminal  cases,  to  yield  to  nice  verbal  refine- 
ments. Our  Revised  Statutes,  (c.  99,  s.  1,)  provide,  'Hhat  final 
judgments,  in  civil  actions,  may  be  reexamined  and  tried  anew, 
upon  writs  of  review,  under  the  circumstances  and  in  the  man- 
ner provided  in  that  chapter,  and  not  otherwise."  The  grant- 
ing of  a  review  is  the  allowance  of  a  writ  to  reexamine  and  try 
anew  a  judgment  that  is  final  in  its  nature,  as  was  the  judg- 
ment rendered  in  this  case,  by  the  supreme  judicial  court,  in 
the  county  of  Essex.  As  therefore,  the  record  shows  that  the 
petition  was  for  a  review  of  an  action,  and  the  indictment 
alleges,  that  it  was  for  a  review  of  a  certain  action  and  judg- 
ment, it  brings  it  within  the  true  intent  and  meaning  of  the 
statute.  It  would  be,  I  think,  an  unreasonable  refinement  to 
reject  the  document  for  this  cause. 
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The  defect  of  the  record,  in  not  setting  forth  the  names  of 
the  justices,  at  the  hearing  of  this  petition,  may,  I  think,  be 
supplied  by  other  competent  evidence  of  that  fact ;  but  the  re- 
cord is  evidence  of  this  fact  so  far  as  it  extends.  It  shows,  that 
the  hearing  was  before  a  competent  and  legal  tribunal.  I  take 
the  term  tssucy  fis  used  in  the  counts  of  the  indictment,  in  its 
popular  signification,  rather  than  in  any  technical  sense.  The 
conflict  between  the  parties,  was  upon  the  application  for  grant- 
ing a  review.  The  petitioners  prayed  for  it ;  the  respondent 
opposed  it ;  and  evidence  was  examined  on  both  sides,  which 
constituted  the  issue  at  the  trial  and  hearing.  There  was  no 
formal  plea  or  written  answer  to  the  prayer  of  the  petition. 
The  parties  understood  it.  Had  the  court  required  a  written 
plea,  it  might  have  been  framed ;  but  as  it  was  not  usual  in 
practice,  none  was  ordered  by  the  court.  The  variance  in  rela- 
tion to  the  different  descriptions  of  the  object  of  the  petition,  as 
stated  in  the  indictment  and  record,  has,  I  confess,  more  weight 
on  my  mind  than  any  other  objection,  which  has  been  raised  in 
the  case.  But  I  shall  overrule  this  also,  on  the  ground,  that  the 
government  has  not  undertaken,  and  therefore,  is  not  bound  to 
make  an  exact  recital  of  the  certified  record  ;  and  therefore,  it 
is  permitted  to  be  read  in  evidence. 

The  certified  record  was  then  read  by  the  attorney  for  the 
commonwealth  to  the  jury.  After  which,  Thomas  Lord  was 
called  and  sworn  as  a  witness  for  the  prosecution.  It  appeared, 
on  a  preliminary  examination  of  this  witness,  that  he  was  a 
stockholder  in  the  Ipswich  Manufacturing  Company,  and  had 
been  instrumental  in  getting  this  prosecution  before  the  grand 
jury,  and  that  the  debt  for  which  the  mortgage  was  made  by 
Joseph  Farley,  as  security,  still  hung  over  the  corporation,  and 
was  unpaid.  Bartlett^  contended  that  these  facts  showed  that 
the  defendant  had  an  immediate  interest  in  the  event,  which 
rendered  him  an  incompetent  witness,  and  that  he  ought  there- 
fore to  be  excluded.  It  further  appeared,  that  civil  actions  were 
pending  between  the  defendant  and  the  company  ;   and  also, 
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between  persons  claiming  under  the  grants  of  the  defendant 
and  the  company ;  and  that  it  must  be  an  object  to  fix  upon 
the  defendant  the  conviction  of  perjury,  in  order  to  disqualify 
him  as  a  witness  from  testifying  in  any  of  these  cases.  The 
counsel  for  the  defence  relied  upon  the  authority  of  Rex  v. 
Hulme,  (1  Car.  &  Payne's  Ca.  at  N.  P.  8.)  .  But  this  objec- 
tion was  overruled,  on  the  ground,  that  it  went  to  his  credibility, 
and  not  to  his  competency,  as  a  witness.  On  a  further  inquiry 
by  defendant's  counsel,  the  witness  said  that  be  was  present  at 
the  whole  hearing  of  the  case,  on  the  3d  day  of  April,  before 
the  supreme  judicial  court ;  excepting  that  while  the  defendant 
was  on  the  stand,  he,  the  witness,  left  the  court  for  a  few  min- 
utes, but  that  he  found  him  still  upon  the  stand,  under  examin* 
ation,  at  his  return.  The  defendant's  counsel  objected  to  the 
examination  of  the  witness,  contending  that  he  was  an  incompe- 
tent witness,  because  he  did  not  hear  the  whole  of  defendant's 
testimony  at  that  time.  During  the  absence  of  the  witness,  the 
defendant  might  have  qualified  the  exceptionable  part  of  his 
testimony,  which  would  completely  exonerate  him  from  the  im- 
putation of  swearing  falsely.  They  relied  on  the  cases  of  Rex 
v.  Jones,  (Peake's  Ca.  N.  P.  37,)  and  Rex  v.  Dowlin,  (lb. 
170.) 

Thacher,  J.  All  objections  of  this  character  now  go  to  the 
credibility  of  the  witness.  The  fact,  that  the  witness  did  not 
hear,  or  would  not  undertake  to  say,  that  be  recollected  the 
whole  testimony,  is  matter  of  comment,  and  proper  for  the  con- 
sideration of  the  jury.  The  evidence  of  the  witness  is  good 
frima  facte;  especially, as  it  does  not  preclude  the  defendant 
from  proving  by  other  witnesses,  that  he  did,  in  fact,  explain, 
or  qualify,  or  entirely  retract  his  first  testimony.  Rex  v. 
Rowley ^  (Ryan  &  M.  299)  ;  Roscoe's  Crim.  Ev.  680. 

The  following  question  by  the  attorney  for  the  commonwealth, 
was  objected  to :  ^<  Did  Joseph  Farley,  while  upon  the  witness- 
stand,  say  anything  relative  to  an  outstanding  mortgage,  made 
by  him  to  Jonathan  Cogswell,  in  the  year  1801,  upon  the  lands 
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in  Ipswich,  where  the  mill  of  the  Ipswich  ManufacturiDg  Com- 
pany stands,  and  concerning  his  telling  Messrs.  Heard  and  Oli- 
Yer  anything  relating  to  it  ?  If  yea,  what  did  he  say  on  this 
subject  ? "  The  objection  was  overruled.  The  witness  then 
answered,  that  the  defendant  testified,  ttiat  he  told  Messrs. 
Heard  and  Oliver,  when  he  sold  to  them,  that  this  old  mort- 
gage was  on  the  property ;  and  that  the  reason  why  he  did 
not  mention  this  mortgage  in  the  conveyance  of  the  estate  to 
the  company,  was,  because  everybody  knew  it  was  on  the 
property.  This  testimony  was  in  relation  to  the  mortgage  deed 
from  him  to  Jonathan  Cogswell,  in  1801.  Witness  said  that 
the  defendant  never  qualified  that  testimony  in  bis  hearing,  or 
to  his  knowledge.  Some  observations  were  again  made  by  the 
counsel  of  the  defendant,  on  the  admissibility  of  this  testimony, 
arising  from  the  fact,  that  the  witness  was  absent  from  the 
court,  during  part  of  the  time  that  the  defendant  was  under  ex- 
amination. But  the  evidence  was  deemed  proper.  "  Where  it 
has  once  been  proved,  that  particular  facts  were  positively  and 
deliberately  sworn  to,  by  the  defendant,  in  any  part  of  his 
evidence,  were  falsely  sworn  to,  it  seems  in  principle  to  be  in- 
cumbent on  him  to  prove,  if  he  can,  that  in  other  parts  of  his 
testimony,  he  explained  or  qualified  that  which  he  had  sworn 
to."  (2  Stark.  £v.  625,  2d  ed.)  The  witness  was  then  sub- 
jected to  a  rigorous  cross-examination  as  to  the  sources  of  his 
knowledge  of  facts  in  this  case,  to  the  share  which  he  had  taken 
in  instituting  the  prosecution,  and  to  his  present  interest  in  the 
management  and  property  of  the  company. 

Other  witnesses  were  called  for  the  prosecution.  Josiah 
Caldwell,  testified,  that  the  defendant  said,  on  his  examinatjoD 
at  the  hearing,  that  he  told  Heard  and  Oliver,  that  the  Cogs- 
well mortgage  was  on  the  premises  ;  but  as  to  the  time  speci- 
fied by  the  defendant,  of  making  this  declaration,  this  witness 
was  not  certain.  He  was  asked,  whether'  the  defendant  as- 
signed any  reason,  why  the  mortgage  was  not  mentioned  by  him 
in  his  deed  to  the  company  ?    This  question  was  objected  to  by 
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the  defendant's  counsel ;  but  the  objection  was  overruled.  The 
witness  then  said^  that  the  defendant  replied,  that  he  acted  un- 
der the  advice  of  counsel,  and  that  he  supposed,  that  it  was  not 
necessary  to  mention  the  deed,  because  the  fact  of  its  existence 
was  notorious.  He  had  no  recollection  that  the  defendant 
qualified  or  retracted  any  part  of  his  testimony,  in  reference  to 
the  outstanding  mortgage,  or  in  any  other  particular. 

Simon  Greenkqf^  was  also  examined  as  a  witness  for  the 
prosecution,  and  said,  that  he  acted  as  counsel  for  the  petition- 
ers,  at  the  hearing  before  the  supreme  judicial  court,  and  took 
minutes  of  the  defendant's  testimony  ;  that  the  defendant  testi- 
fied, that  he,  as  executor  of  the  last  will  of  Jonathan  Cogswell, 
assigned  this  mortgage  to  Elizabeth  Cogswell,  as  part  of  her 
distributive  share  in  the  settlement  of  his  estate,  and  that  he 
continued  to  pay  to  her  the  interest  which  accrued  upon  the 
mortgage,  until  the  year  1828,  at  which  time  he  commenced 
his  negotiations  with  Heard  and  Oliver  for  conveying  the  pro* 
perty,  and  forming  the  Ipswich  Manufacturing  Company  ;  that 
no  interest  was  paid  or  demanded  by  any  one  on  this  mortgage, 
until  1837,  when  he  had  failed,  and  the  debt  was  likely  to  fall 
upon  the  company  from  his  insolvency  and  inability  to  pay  it. 
The  witness  testified,  that  he  would  not  say  how  far  the  defend* 
ant  explained  the  mortgage  to  the  petitioners ;  but  that  the  de- 
fendant did  say,  that  at  or  before  or  ajler  a  meeting  in  1831, 
he  stated  to  Heard  and  Oliver,  that  there  was  a  mortgage  on 
his  property,  and  that  he  desired  them  to  minute  it — a  mortgage, 
which  he  wanted  to  clear  up  ;  but  that  in  January  or  February, 
1839,  long  after  his  failure,  a  committee  of  the  company  was 
appointed  to  examine  its  affairs^  at  which  he  assisted,  and 
Thomas  Lord,  as  agent  for  the  company,  took  minutes ;  that  he 
stated  to  them  at  that  meeting,  the  existence  of  this  mortgage, 
and  that  it  had  been  assigned  to  Elizabeth  Cogswell,  and  that 
at  this  time,  the  company  considered  the  mortgage  as  good ;  that 
in  the  year  1831,  or  at  some  time  between  1829  and  1831,  he 
told  Mr.  Heard,  that  this  was  an  existing  incumbrance.    But 
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that  he  did  not  mention  this  mortgage  in  the  conveyance  to  the 
company,  which  was  not  executed  until  1836,  because  it  was 
perfectly  understood,  as  he  supposed,  at  the  time. 

Francis  J.  Oliver  and  George  W.  Heard  were  then  examined 
as  witnesses  for  the  prosecution.  They  testified  that  the  de* 
fendant  was  president  and  agent  of  the  company  from  its  or- 
ganization to  1837,  and  that  he  owned  the  original  estate  on 
which  the  manufactory  was  built,  and  conveyed  it  to  the  com- 
pany. That  they  had  an  unlimited  confidence  in  him,  that  they 
never  examined  the  particulars  of  the  title  of  the  estate,  which 
he  conveyed  to  them,  that  they  supposed  it  to  be  perfectly 
free  from  any  incumbrance  at  the  time  of  the  conveyance,  and 
this  was  their  mutual  understanding  at  the  time.  Oliver  said, 
that  the  defendant  never  told  him,  at  any  time,  of  the  existence 
of  this  mortgage ;  that  he  should  certainly  not  have  paid  for 
his  interest  in  the  concern  in  cash  had  he  known  of  the  mort- 
gage ;  and  that  it  was  a  perfect  surprise  to  him  when  he  heard 
of  it  in  1837,  which  was  long  after  the  conveyance  to  the  com- 
pany, and  nearly  ten  years  after  he  was  engaged  with  Farley 
in  getting  the  manufactory  into  operation.  Heard  said,  that  he 
acted  as  an  agent  for  his  brother,  Augustine  Heard,  in  the 
arrangements  for  this  company,  and  that  his  brother  owned  a 
fourth  of  the  property ;  that  the  defendant  never  told  him  and 
Oliver,  when  they  were  together,  of  the  existence  of  that  mort- 
gage ;  and  that  he  never  heard  of  it  until  the  year  1837,  or 
early  in  1838;  and  that  he  was  greatly  surprised  when  he 
heard  of  it.  Both  these  witnesses  were  put  to  a  rigorous  cross- 
examination  as  to  all  circumstances  connected  with  their  nego- 
tiations with  the  defendant  relative  to  this  conveyance.  Both 
adhered  to  the  fact,  that  the  defendant  had  never  given  to 
them  the  slightest  reason  to  suspect  the  existence  of  this  old 
mortgage,  or  that  it  was  an  incumbrance  on  the  corporate  pro- 
perty. On  their  cross-examination,  both  these  witnesses  ad- 
mitted that  they  had  signed  and  sworn  to  a  bill  in  chancery, 
pending  between  the  company  and  the  defendant,  in  which  the 
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original  agreement  between  them  was  stated  to  have  been  in 
writing,  and  to  have  been  signed  and  sealed  by  the  parties. 
Some  time  afterwards  it  was  discovered  tl^at  that  agreement 
was  not  so  signed  and  sealed  by  the  parties.  Both  witnesses 
said,  that  they  had  supposed  and  believed  at  the  time  that  the 
agreement  had  been  so  signed  and  sealed,  as  it  had  been  acted 
upon  by  the  parties  as  a  valid  agreement  and  binding  on  them  } 
and  that  they  had  put  their  names  to  the  bill  in  confidence,  that 
their  attorney  who  had  prepared  it,  had  set  forth  the  facts  truly 
and  as  they  were.  They  further  said,  that  the  error  in  their 
statement  had  been  corrected  since  its  discovery  in  an  amended 
or  supplemental  bill. 

On  the  part  of  the  defendants  several  witnesses  were  sworn 
and  examined,  who  were  present  at  the  hearing  in  the  supreme 
judicial  court,  to  contradict  and  invalidate  the  testimony  for 
the  prosecution.  Ott$  P.  Lord,  Nathaniel  K,  Lardy  and  J.  P. 
Perkins,  all  of  whom  had  acted  as  counsel  for  Story,  the  re- 
spondent, and  sometimes  for  the  defendant,  in  various  stages  of 
the  matters  in  controversy,  had  no  recollection  that  the  defendant 
was  interrogated  at  the  hearing  respecting  the  old  mortgage,  or 
that  he  had  said  on  the  cross-examination,  that  he  had  given 
information  to  Oliver  and  Heard  of  its  existence.  It  was  ma^ 
terial  to  show,  that  at  the  trial  in  Essex  in  November,  1839,  the 
company  had  knowledge  of  the  existence  of  the  mortgage,  and 
that  they  did  not  then  contest  its  validity.  But  it  was  not  a 
point  at  this  hearing,  that  notice  of  its  existence  had  been  given 
to  Heard  at  the  time  or  long  before  the  conveyance  to  the  com- 
pany. 

Chief  Justice  Shaw  testified,  that  he  presided  at  the  hearing 
in  the  supreme  judicial  court,  and  that  he  recollected  that  Jus- 
tice Dewey  was  absent  at  the  time ;  that  the  hearing  was  on 
one  day  in  April,  and  the  judgment  or  decision  of  the  court 
was  upon  one  subsequent ;  that  the  defendant  was  sworn  and 
examined  as  a  witness ;  that  he  took  minutes  of  the  defendant's 
testimony,  not  in  todidem  verbis,  but  all  that  he  deemed  material 

8e 
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at  the  time ;  that  he  thoaght  that  the  defendant  did  not  make 
a  full  and  exact  statement  of  the  incumbrances  on  the  real 
estate  after  his  failure ;  that  he  had  not  any  memorandum  that 
the  defendant  had  testified  that  he  gave  notice  of  this  old  mort- 
gage to  Heard  and  Oliver,  at  and  before  the  time  of  the  convey- 
ance by  him  of  the  property  to  the  company,  and  that  he  did 
not  recollect  that  it  was  made  a  point  at  the  hearing. 

H.  JP.  Af.  Miller  testified,  that  he,  as  junior  counsel,  drew 
up  the  bill  in  chancery,  which  was  afterwards  signed  and  veri- 
fied on  oath  by  Messrs.  Oliver  and  Heard ;  that  prior  to  its  sig- 
nature and  verification,  he  read  over  the  material  parts  to  both, 
not  in  iodidem  verbis^  but  only  those  which  were  material ;  that 
neither  of  them  objected  to  signing  the  paper  or  to  the  oath. 
But  the  witness  said,  that  he  had  before  him,  when  he  drew  the 
bill,  the  agreement,  to  which  were  attached  seals,  but  without 
any  signatures.  Supposing  that  the  counterpart  in  the  hands  of 
the  defendant  had  been  executed  by  the  parties,  as  the  one  be- 
fore him  purported  to  have  been,  he  so  set  it  forth.  He  had 
no  recollection  of  calling  Mr.  Oliver's  attention  particularly  to 
that  fact. 

Fletcher^  in  closing  the  argument  for  the  defence,  contended, 
that  the  government  had  failed  to  prove  satisfactorily  the  false 
testimony  complained  of,  which  was  the  foundation  on  which 
the  prosecution  rested.  But,  on  supposition  that  the  testimony 
of  Thomas  Lord  was  correct,  and  that  the  defendant  did,  on 
his  examination,  swear  as  was  alleged  against  him,  the  evidence 
to  prove  that  it  was  false  was  not  to  be  relied  upon,  inasmuch 
as  it  had  been  abundantly  shown,  that  the  memory  of  both 
Oliver  and  Heard  was  treacherous  and  weak,  and  was  not  to  be 
relied  upon  in  a  matter  of  long  standing.  He  further  argued, 
that  this  prosecution  had  grown  out  of  a  series  of  controversies 
between  the  defendant  and  the  Ipswich  Manufacturing  Com- 
pany, whose  confidential  agent  the  defendant  had  been  until 
his  failure  in  1837,  by  which  the  company  had  been  a  great 
sufferer,  and  in  consequence  of  which  the  payment  of  this  old 
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mortgage  was  likely  to  fall  upon  them  without  the  hope  of  re- 
dress. While  all  this  accounted  for  the  exasperated  state  of 
their  feelings,  it  should  admonish  the  jury  to  distrust  the  testi- 
mony of  the  principal  witness,  and  to  leave  the  final  settlement 
of  their  conflicting  rights  to  the  event  of  the  bill  in  chancery 
and  of  other  civil  suits  which  were  pending  between  the  par- 
ties. He  finally  argued,  that  the  alleged  false  testimony  was 
not  material  to  the  matter  which  was  in  hearing  before  the  su- 
preme court  at  the  time ;  and  that  even  if  it  should  be  deemed 
material,  and  a  ground  for  a  charge  of  perjury,  there  was  no 
evidence  to  prove  that  it  was  wilful  or  corrupt. 
Parker  then  closed  for  the  commonwealth. 

Thacher,  J.,  in  committing  the  case  to  the  jury,  said,  that 
whatever  serious  causes  of  mutual  complaint  subsisted  between 
the  Ipswich  Manufacturing  Company  and  the  defendant,  the 
jury  were  to  confine  themselves  to  the  accusation  in  the  indict- 
ment, which  was  that  of  a  corrupt  and  wilful  perjury.  The 
matter  of  the  testimony  was  perfectly  known  to  the  defendant, 
and  if  he  had,  at  the  hearing  before  the  supreme  judicial  court, 
sworn  falsely,  it  must  have  been  deliberate  and  wilful,  and  could 
hardly  have  proceeded  from  other  than  a  corrupt  motive.  Of 
that,  however,  they  were  the  responsible  judges.  But  it  be- 
longed to  the  jury,  on  their  responsibility,  to  decide,  whether 
the  evidence  had,  to  their  reasonable  satisfaction,  convinced 
them,  that  the  defendant  did  testify  as  was  charged  against 
him  in  the  indictment.  This  rested  principally  on  the  testi- 
mony of  Thomas  Lord,  in  which  he  was  not  corroborated 
so  fully  as  was  to  be  desired,  in  order  to  gain  implicit  belief, 
and  whose  statements  were  weakened,  if  not  contradicted,  by 
the  defendant's  witnesses.  If,  however,  they  believed  that  the 
government  had  established  the  charge  against  the  defendant, 
as  to  the  testimony  complained  of  at  the  hearing ;  they  were 
still  to  be  satisfied  by  the  evidence,  beyond  a  reasonable  doubt, 
that  that  evidence  was  false,  and  so  known  to  be  by  him  at 
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the  time.  This  depended  on  the  testimony  of  Francis  J.  Oliver 
and  George  W.  Heard^  which  there  had  been  an  attempt  to 
impugn  both  by  testimony  and  argument,  and  which  was  to  be 
weighed  by  the  jury  with  that  impartiality  and  intelligence  that 
would  always  furnish  a  source  of  satisfactory  reflection  to  their 
own  minds,  and  do  credit  to  their  fidelity  to  the  public  justice. 
The  court  said  that  the  examination  of  the  witnesses  had  been 
so  minute,  and  the  arguments  of  the  counsel  so  elaborate,  that 
it  was  not  necessary  to  occupy  their  time  in  recapitulating  the 
evidence. 
The  jury  returned  a  verdict  of  not  guilty. 


SEPTEMBER  TERM,   1842. 

CosmONWEALTH   V.   MoBBIS    BsNESH. 

Where  property  was  obtaiaed  by  false  pretences  fraudulently,  and  the  de- 
fendant failed  to  show  at  the  trial  what  he  had  done  with  it  or  with  the 
proceeds  ;  it  is  not  sufficient  ground  to  authorize  a  new  trial,  that  he  is 
now  desirous  to  prove  that  feet,  and  expects  that  it  would  influence  the 
jury  in  his  favor. 

Where,  in  the  trial  of  an  indictment  for  obtaining  goods  by  false  pretences,  a 
book  was  produced  in  evidence,  in  which  the  representations  made  by  the 
defendant,  at  the  time  of  procuring  the  goods,  were  recorded,  and  after 
conviction  the  counsel  for  the  defence  moved  for  a  new  trial,  because, 
since  the  trial,  it  had  been  discovered,  upon  the  examination  of  the  book, 
that  the  entry  made  therein  of  such  representations  by  the  prosecutor,  and 
sworn  to  by  him  as  having  been  entered  at  the  time  they  were  made,  was 
in  fact  entered  many  weeks  after  the  making  of  such  representations ;  and 
because  the  jury  were  misled  by  the  statements  of  such  prosecutor,  and  of 
the  prosecuting  officer  in  relation  to  the  time  of  such  entry ;  it  was  hdd 
that  this  was  no  ground  for  a  new  trial. 

If  the  party  or  his  counsel  failed  in  diligence  in  preparing  for  the  trial,  or  if 
there  was  a  difference  in  opinion  between  them  as  to  the  best  mode  of  de- 
fence, and  there  was  no  surprise,  a  new  trial  will  not  be  granted. 

The  defendant  was  indicted  at  the  August  term,  184S,  under 
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the  revised  statutes,  (c.  126,  s.  32,)  for  obtaining  goods  of  WiU 
liam  P.  Abbott  and  Daniel  Whittier,  to  the  amount  of  six  hun* 
dred  and  eighty-nine  dollars  and  ninety-five  cents,  by  false  pre* 
tences.  He  was  tried  at  that  term  and  convicted*  He  was 
defended  by  George  W,  PhiUips,  A  motion  for  a  new  trial 
was  made,  the  grounds  of  which,  and  the  proceedings  at  the 
trial,  will  appear  in  the  following  opinion  of  the  court. 

Parker^  for  the  commonwealth* 

Parkj  for  the  defendant. 

Thacher,  J.  The  defendant,  having  been  found  guilty  of 
the  offence  alleged  against  him  in  the  indictment,  complains, 
that  owing  to  a  mistake  which  occurred  between  him  and  his 
counsel,  he  lost  the  benefit  of  exhibiting  to  the  jury  certain  evi- 
dence material  to  his  defence ;  and  that  a  material  witness  was 
absent  at  the  trial,  whom  he  had  reason  to  expect  would  have 
been  present.  The  motion  does  not  state  the  name  of  the 
witness,  nor  the  facts  to  which  he  would  testify ;  but  they  are 
stated  in  his  affidavit,  which  accompanies  the  motion.  He  re- 
fers to  certain  certificates  of  the  jurors,  made  since  the  trial,  for 
the  nature  of  the  material  evidence  which  he  lost,  and  to  the 
opinion  expressed  by  some  of  them,  that  if  it  had  been  offered 
to  them  at  the  trial  they  should  not  have  agreed  on  a  verdict. 
All  the  jury  have  joined  in  a  request,  that  a  new  trial  may  be 
granted.  Whatever  doubts  may  have  formerly  rested  on  the 
subject,  it  is  now  settled,  ^<  that  this  court  has  the  power,  in 
criminal  cases,  on  the  petition  or  motion  in  writing  of  the  de- 
fendant, to  grant  a  new  trial  for  any  cause  for  which  by  law  a 
new  trial  may  be  granted,  or  when  it  shall  appear  to  the  court 
that  justice  has  not  been  done.'^  (Rev.  St.  c.  86,  s.  10,  and 
c.  138,  s.  10.)  '^  The  grounds  of  granting  new  trials,'^  says  Pro- 
fessor Woodeson,  <^are  very  various;  as,  first,  where  there  is 
any  misconduct  in  the  jurors,  or  reason  to  suspect  their  indiffer- 
ency.    A  new  trial  may  also  be  granted   for  the  misdirec- 
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lion  *  or  errors  of  the  judge,  who  tried  it,  as  in  improperly  receiv- 
ing or  rejecting  evidence.  Yet  if  the  supposed  misdirection '  be 
a  technical  objection  in  point  of  law,  and  substantial  justice  be 
done,  or,  generally,  if  the  merits  have  been  fairly  and  fully  tried, 
a  new  trial  will  not  be  granted ;  for  the  application  is  to  the  dis- 
cretion of  the  court.'  But  the  granting  of  this  motion  most 
frequently  depends  on  the  judge's  certificate,  giving  a  narrative 
of  the  former  trial ;  as  if  it  appear  on  his  statement  of  it,  that 
the  verdict  was  against  evidence,  or  that  the  damages  were  ei- 
cessive ;  though  the  court  is  very  scrupulous  of  seeming  to  inter- 
fere with  the  province  of  the  jury  on  this  latter  ground."^ 
"  A  new  trial  may  be  granted,  where  a  party  is  disappointed 
by  sickness  or  the  like,  of  the  attendance  of  a  material  witness, 
or  upon  a  discovery  of  fresh  and  important  evidence.*^  But  a 
voluntary  defect  of  preparation,  or  a  mistake  in  conducting  the 
cause,  or  the  want  of  such  evidence  or  defence  as  it  was  in  the 
party's  power  to  have  produced  at  the  former  trial,  or  a  dis- 
covery of  the  incompetence  of  the  witnesses  examined,  are  not 
substantial  reasons  for  defeating  the  present  effect  of  the  stand- 
ing verdict."  (3  Woodeson's  Lee.  352,  &c.)  And  where  any 
person  is  properly  in  court,  and  doth  not  defend  his  title,  or 
neglects  to  show  his  right,  he  is  as  properly  barred  as  he  which 
hath  no  title.  (Rol.  Abr.  396.)  The  principles  laid  down  in 
the  books,  relative  to  granting  motions  for  new  trials,  are  strict 
In  Price  v.  Broum,  (Str.  691,^  the  court  refused  a  new  trial, 
saying,  it  would  be  of  dangerous  consequence  to  suffer  people  to 
be  setting  up  new  evidence,  after  they  knew  what  was  sworn 
before.  In  Ashley  v.  Ashley ,  (Stra.  1142,)  the  court  refused  to 
grant  a  liew  trial,  where  there  was  evidence  on  both  sides. 
They  say,  "  as  there  was  evidence  on  the  part  of  the  defend- 

1  2  Salk.  649.  *  2  Durn.  &  East,  4,  5  ;  3  WUb.  273. 

3  See  Rep.  B.  R.  Hardw.  23. 

*  Prec.  c.  194  j  2  Salk.  647,  653 ;  6  Mod.  22  ;  1  Wils.  98  ;  Fitzg.  40 ;  Stra.  691. 
»  Cowp.  23i>-l  J  1  Durn.  &  East,  277  ;  Black.  942-3,  1327,  &c. ;  4  Dam.  k 
East,  651,  &c. 
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ant,  the  jury  are  the  proper  judges  which  scale  preponderates. 
It  cannot  be  said  to  be  a  verdict  against  evidence,  and  there- 
fore we  will  grant  no  new  trial."  In  Bright  v.  Eynon,  (I  Burr. 
393,)  Lord  Mansfield  says,  *^  a  new  trial  is  no  more  than 
having  the  cause  more  deliberately  considered  by  another  jury ; 
when  there  is  a  reasonable  doubt,  or  perhaps  a  certainty,  that 
justice  has  not  been  done.  Most  general  verdicts  include  legal 
consequences,  as  well  as  propositions  of  fact ;  in  drawing  these 
consequences,  the  jury  may  mistake,  and  infer  directly  contrary 
to  law.  The  parties  may  be  surprised,  by  a  case  falsely  made 
at  the  trial,  which  they  had  no  reason  to  expect,  and  therefore 
could  not  come  prepared  to  answer."  The  cases  in  our  own 
reports,  which  were  referred  to  at  the  bearing,  namely,  Drew's 
case,  (4  Mass.  399,)  and  Bond  v.  Cutler,  (7  lb.  207) ;  also, 
Gardner  v.  Mtichell,  (6  Pick.  114,)  where  a  new  trial  was  re- 
fused on  the  ground  of  newly  discovered  evidence,  which  was 
merely  cumulative  in  relation  to  facts  testified  at  the  trial ;  and 
the  case  of  Cutkr  v.  Rice,  (14  Mass.  494,)  are  in  accordance 
with  the  decisions  of  the  eminent  English  judges  to  which  I 
have  referred. 

I  have  never  been  averse  to  receive  motions  for  new  trials  in 
this  court,  nor  to  the  labor  attending  them ;  considering  that 
the  reputation  of  the  court  and  the  peace  of  the  community 
preeminently  depend  on  the  correct  administration  of  the  pub- 
lic justice.  Before  it  was  settled  by  statute,  that  the  court  had 
the  right  to  grant  new  trials,  I  not  unfrequently  received  and 
considered  motions  for  that  object.  A  new  trial  is  granted, 
where  the  court  has  erred  in  a  material  point  of  law  ;  or  where 
by  surprise  or  accident,  the  party  has  not  had  a  fair  trial ;  or 
the  court  shall  become  satisfied,  that  justice  has  not  been  done. 
Why  should  not  any  court,  whether  supreme  or  subordinate, 
allow  a  new  trial  in  such  case  ?  It  is  but  correcting  an  error, 
and  preventing  a  wrong,  and  securing  to  the  parties  and  to  the 
law  their  right.  The  defendant  says,  that  he  is  able  to  show 
what  he  did  with  the  property  received  from  Messrs.  Abbott  & 
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Whittier,  the  complainants,  on  the  12th  day  of  May  hst,  and 
from  others  afterwards,  to  the  time  of  'his  petition  for  bank- 
niptcy  on  the  15th  day  of  July  following;  and  that  it  was  ow- 
ing to  a  mistake,  or  to  a  misunderstanding  between  him  and 
his  counsel,  at  the  trial,  that  the  evidence  was  not  shown  to  the 
jury.  If  the  verdict  had  depended  on  the  exhibition  of  this  tes- 
timony, and  by  reason  of  its  exclusion,  the  prisoner  has  been 
convicted,  I  should  be  reluctant  to  hold  him  to  the  strict  rules 
of  law.  For  he  was  not  conversant  with  the  rules  of  law,  and 
his  counsel  might  have  been  surprised  by  the  discovery  at  the 
very  last  moment,  as  the  jury  were  about  to  retire  to  their  con- 
clave to  agree  upon  their  verdict.  Indeed,  I  do  not  see  any 
just  ground  to  be  dissatisfied  with  the  course  of  Mr.  Phillips. 
He  conducted  the  defence  at  the  trial  with  learning  and  ability. 
All  that  I  would  require,  in  such  case,  would  be  to  be  assured 
that  there  was  no  designed  concealment,  or  suppression  of  the 
evidence,  and  that  the  motion  for  a  new  trial  was  not  an  after- 
thought by  the  defendant  and  his  counsel,  or  by  either  of  them, 
with  a  view  to  further  proceedings  on  their  pert,  which  might 
have  a  more  favorable  result. 

But  suppose  that  the  evidence  had  been  shown,  at  the  trial, 
ought  the  verdict  to  have  been  different  ?  This  cannot  depend, 
in  any  respect,  on  the  opinions  expressed  since  the  trial,  by  the 
jurors  who  rendered  the  verdict.  As  well  might  the  certificates 
of  other  intelligent  citizens,  who  were  not  engaged  in  the  trial, 
be  exhibited  to  the  court,  and  be  expected  now  to  affect  its 
judgment.  For  the  new  opinions  of  the  jurors  have  been  formed 
on  applications  out  of  court,  and  on  ex  parte  representations, 
perhaps  influenced  too  by  urgent  solicitation,  which  men  of 
humanity  can  hardly  resist.  Whether  the  evidence  was  perti- 
nent, or,  if  admissible,  whether  it  ought  to  weigh  on  the  minds 
of  a  jury  empaneled  for  the  trial,  are  matters  of  pure  law,  and 
belong  exclusively  to  the  consideration  of  the  court.  It  is  for 
the  court  to  consider  what  ought  to  be  the  legal  effect  of  new 
evidence,  and  it  is  not  proper  to  go  to  the  ji^rors  after  they  have 
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rendered  a  verdict.  The  law  is  so  jealous  of  extraneous  influ- 
ence, and  so  solicitous  that  jurors  should  be  indifferent  and 
without  prejudice,  that  it  will  not  allow  any  one  to  be  sworn 
on  the  panel  who  has  before  formed  or  expressed  an  opinion, 
or  is  sensible  of  any  bias,  or  who  should  labor  under  suspicion 
of  being  more  favorable  to  one  side  than  to  the  other.  It 
is,  therefore,  considered  a  misdemeanor  in  a  party  who  shall, 
directly  or  indirectly,  try  to  prejudice  a  juror  in  his  own  favor, 
or  against  the  opposite  party,  out  of  court ;  and  the  law  would 
punish  him,  or  any  friend  or  other  third  person,  who  should  ap- 
ply to  a  juror,  either  before  or  during  the  trial,  with  a  view  to  per- 
vert the  course  of  justice.  The  certificates,  in  this  case,  were  not 
under  oath,  nor  were  they  considered  as  the  sworn  act  of  the 
jury.  In  the  case  of  Rex  v.  SimmonSy  (1  Wilson's  R.  329,) 
indicted  for  putting  three  ducats  into  the  pocket  of  one  Ashley, 
with  a  malicious  intent  to  charge  him  with  felony,  the  affidavit 
of  the  twelve  jurors  was  received,  that  the  verdict  of  guilty  had 
been  entered  contrary  to  their  meaning.  On  rendering  the  ver- 
dict, the  foreman  said,  that  they  found  him  guilty  of  the  fact, 
but  without  any  intent.  By  mistake,  a  general  verdict  of  guilty 
was  entered.  In  the  report  of  Justice  Procter,  who  tried  the 
cause,  it  was  clear  that  there  was  an  error  either  of  the  jury  or 
the  court,  and  therefore  a  new  trial  was  granted.  The  learned 
attorney  for  the  commonwealth  has  filed,  in  this  case,  a  written 
protest  against  the  court  receiving  the  certificates  of  the  jurors. 
I  considered  it  was  the  duty  of  the  court  to  receive  the  certifi- 
cates, and  to  give  to  them  all  the  weight  to  which  they  were 
entitled.  The  general  rule  which  excludes  these  certificates, 
admits  exceptions  which  are  to  be  judged  of  by  the  court  as 
they  arise. 

A  review  of  the  course  of  the  trial  and  of  the  evidence  will 
enable  us  to  decide  whether  justice  was  done. 

The  defendant  was  indicted,  at  the  last  August  term,  upon 
the  32d  section  of  the  126th  chapter  of  the  revised  statutes,  for 
obtaining,  on  the  12th  of  May,  1842,  the  goods  of  William  P. 

87 
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Abbott  and  Daniel  Whittier,  copartners,  to  the  amoant  of  six 
hundred  and  eighty-nine  dollars  and  ninety-five  cents,  by  false 
pretences,  with  intent  to  defraud  them.  The  false  pretences 
alleged  in  the  indictment  were,  1.  that  he  owned  a  certain 
boose  and  piece  of  land  and  real  estate  in  Chelsea,  worth  four 
thousand  dollars,  which  was  incumbered  by  a  mortgage  for 
seventeen  hundred  dollars ;  that  he  was  the  owner  of  the  land 
and  house,  and  mortgaged  it  for  that  sum,  and  that  the  mortgage 
had  five  years  to  run  ;  2.  that  he  owed  but  little  money,  that  his 
personal  debts  did  not  exceed  three  hundred  or  four  hundred 
dollars  in  all,  that  he  did  not  owe  more  than  four  hundred  dol- 
lars, when  all  his  debts  due  from  him  were  added  together." 

After  a  trial  of  two  days,  the  verdict  was  rendered  against 
him  on  the  10th  day  of  August.  There  was  no  application  for 
delay,  and  no  suggestion  of  the  absence  of  any  witness,  or  that 
time  was  wanted  for  preparation.  It  was  a  case  in  which  de- 
lay would  have  been  granted,  if  requested ;  as  the  witnesses 
resided  in  Boston,  and  the  verdict  was  final.  If  he  was  sur- 
prised at  the  absence  of  Morris,  and  deemed  his  testimony  ma- 
terial, he  should  have  moved  for  delay  for  that  cause,  which 
probably  would  not  have  been  denied.  William  P.  Abbott, 
Benjamin  F.  Cochran,  and  Henry  S.  Whitmore  were  called  as 
witnesses  for  the  government,  and  each  was,  upon  the  motion  of 
Mr.  Phillips,  examined  in  the  absence  of  the  others. 

Abbott  testified,  that  the  defendant  applied  to  him,  on  the 
12th  day  of  May,  for  a  credit  of  goods.  Not  knowing  him,  he 
asked  for  a  reference,  and  was  referred  by  the  defendant  to 
Joseph  W.  Plympton,  in  Water  street.  He  went  to  Plympton, 
by  whom  he  was  told,  that  he  knew  nothing  of  the  defendant's 
property,  but  believed  him  to  be  honest.  He  returned  to  his 
store,  and  conversed  with  the  defendant  about  his  situation. 
He  said,  in  reply  to  the  inquiries  of  the  witness,  that  he  had  a 
store  of  goods  in  the  city  where  he  had  done  business  for  some 
time ;  that  he  owned  a  place  in  Chelsea,  which  was  worth  four 
thousand  dollars,  but  that  he  had  mortgaged  it  for  seventeen 
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hundred  dollars,  which  mortgage  had  five  years  to  run.  To  the 
question  how  much  he  owed,  the  defendant  said  between  three 
hundred  and  four  hundred  dollars.  Upon  these  representations 
witness  sold  to  the  defendant  goods  to  the  amount  of  six  hun- 
dred and  eighty-nine  dollars  and  ninety -five  cents,  on  a  credit  of 
six  months,  taking  two  notes,  at  his  request,  payable  in  five 
and  seven  months.  The  witness  declared  that  he  should  not 
have  sold  and  delivered  the  goods  but  for  the  belief  of  the  de- 
fendant's representations.  On  cross-examination,  he  testified, 
that  on  the  5th  day  of  June  fcdlowing,  the  defendant  came  to 
his  store,  in  his  absence,  and  obtained  an  additional  credit  of 
seventy-one  dollars  and  twenty-four  cents,  and  on  the  eighth 
day  of  June,  he  got  a  further  credit  of  three  hundred  and  forty- 
three  dollars  and  twenty-one  cents.  At  this  time,  the  witness 
again  conversed  with  the  defendant  respecting  his  afiairs,  and 
he  repeated  and  confirmed  his  original  representations  as  to  his 
property  and  business.  The  witness  was  confident  that  the 
representations  were  made  by  him  at  the  time  of  the  first  credit^ 
but  the  subject  was  fully  talked  over  again  at  the  time  of  the 
third.  The  witness  wrote  down  the  representations  in  a  memo- 
randum book,  which  was  kept  for  such  purpose,  and  was  exhib- 
ited at  the  trial. 

Bea/gamin  F.  Cochran  testified  that  on  the  12th  day  of  May, 
while  he  was  at  the  store  and  in  the  employment  of  Abbott  & 
Whittier,  the  defendant  was  introduced  to  him  by  a  person 
named  Morris,  and  the  witness  afterwards  made  him  known  to 
Abbott.  The  defendant  asked  for  a  credit  of  goods,  and  Ab- 
bott inquired  of  him  relative  to  his  property,  and  to  whom  he 
should  apply  for  information.  The  defendant  told  him,  that  he 
had  a  house  in  Chelsea  which  was  worth  four  thousand  dollars, 
on  which  he  had  given  a  mortgage  for  seventeen  hundred  dol- 
lars, which  had  five  years  to  run.  He  also  referred  to  Mr. 
Plympton,  of  Water  street.  Abbott  went  to  see  Plympton,  and 
after  his  return,  he  consented  to  the  credit,  and  directed  the  wit- 
ness to  deliver  the  goods,  which  were  sent  to  defendant's  store 
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in  Hanover  street.  He  obtained  soon  afterwards  another  eredk 
of  seventy-one  dollars,  and  also  a  third  from  Mr.  Abbott  d 
three  hundred  and  forty-three  dollars.  On  his  cross-eniniiii- 
tion  he  said,  that  on  the  12th  day  of  May  his  residence  wis  a 
Cambridge,  and  that  he  usually  dined  at  the  Franklin  HooBe^ 
where  he  recollected  to  have  seen  the  defendant,  whose  rane 
he  did  not  know.  He  was  sure  that  the  defendant  was  intro- 
duced to  him  in  the  store  by  one  Morris,  and  that  be  hetnl 
the  representations  which  the  defendant  made  to  Mr.  Abbott 
when  he  first  came  in.  He  also  said  that  he  had  no  ieoolle& 
tion  that  he  had  ever  invited  the  defendant  to  come  to  the  store 
to  purchase  goods. 

Henry  S.  Whiimore  was  a  clerk  in  the  store,  and  heard  the 
defendant  ask  Abbott  for  a  credit  of  goods.  He  said  that  he 
had  a  store  of  goods,  and  did  business  in  Hanover  street ;  hot 
that  his  property  was  chiefly  in  Chelsea,  where  he  owned  a 
house  and  land,  which  with  the  repairs  put  on  it,  he  valued  at 
four  thousand  dollars.  Abbott  asked  him  if  it  was  incumbered. 
He  replied,  that  he  had  put  a  mortgage  on  it  for  seventeen  hun- 
dred dollars,  which  had  five  years  to  run.  Abbott  then  asked 
as  to  his  other  debts,  to  which  he  replied,  that  they  did  not  ex- 
ceed four  hundred  dollars.  The  witness  said,  that  he  was  pres- 
ent when  the  defendant  first  came  to  the  store,  and  that  he  saw 
a  gentleman,  whose  name  was  Morris,  introduce  him  to  Coch- 
ran. He  had  no  knowledge  nor  suspicion  that  Cochran  had 
any  previous  acquaintance  with  the  defendant. 

To  prove  that  these  representations  were  false,  James  B, 
Robb,  an  assistant  clerk  in  the  United  States  district  court,  pro- 
duced a  petition  in  bankruptcy  by  the  defendant,  which  was 
sworn  to  by  him  on  the  15th  day  of  July;  by  the  schedule  of 
which  it  appeared,  that  on  that  day  he  owed  debts  to  the 
amount  of  five  thousand  seven  hundred  and  sixty-one  dollars, 
and  that  his  effects,  including  stock  in  store,  household  furni- 
ture, and  some  goods  in  Portland,  amounted  to  eleven  hundred 
and  fourteen  dollars  and  ninety-seven  cents.     It  appeared,  too, 
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by  the  testimony  of  Mr.  John  Fenno,  that  all  his  right  in  the  land 
and  house  in  Chelsea  consisted  in  an  agreement  with  the  Winni- 
«immet  Company  for  a  deed  of  the  land  on  payment  of  two  thou- 
sand seven  hundred  and  seventy-five  dollars  therefor,  and  on 
which  he  had  paid  one  hundred  dollars  only.  The  agreement 
was  dated  February  15,  1842.  He  was,  by  that  contract,  to 
pay  one  hundred  dollars  on  the  15th  day  of  March,  and  the 
further  sum  of  one  hundred  dollars  every  two  months,  with 
interest  on  the  whole  purchase  money  until  he  should  have  paid 
ten  hundred  and  seventy-five  dollars.  He  was  then  to  receive 
a  deed,  and  give  his  note  for  seventeen  hundred  dollars,  to  be 
secured  by  a  mortgage  of  the  property,  and  payable  in  five 
years.  Whether  he  ever  should  receive  the  deed  was  to  de- 
pend on  his  payment  of  the  ten  hundred  and  seventy-five  dol- 
lars and  interest.  But  he  immediately  received  possession  of 
the  property,  and  it  was  proved  by  John  Fenno,  the  agent  for 
the  company,  that  he  made  repairs  and  improvements  on  the 
house  and  land  to  the  amount  of  six  hundred  dollars,  as  he  be- 
lieved, but  whether  he  had  paid  for  those  repairs  he  did  not 
know.  It  appeared  by  the  schedule,  that  on  the  12th  day  of 
May,  1842,  the  defendant  owed  in  notes  and  on  account  three 
thousand  dollars  and  upwards;  and  that  afterwards,  between 
that  date  and  his  petition  in  bankruptcy,  he  obtained  other 
credits  to  the  amount  of  two  thousand  dollars,  including  the 
amount  of  goods  got  from  Abbott  &  Whittier.  At  the  trial, 
the  defendant  offered  no  evidence  to  prove  the  truth  of  the 
representations,  which  were  made  by  him  to  Abbott  on  the 
12th  day  of  May,  nor  that  he  expected  to  be  able  to  meet  the 
notes  when  they  should  fall  due,  or  in  any  wise  to  explain  the 
transaction.  He  called  Joseph  W.  Plympton,  whose  testimony 
corroborated  that  of  Abbott.  He  then  called  Richard  Burr^ 
James  H,  Long  and  Michael  E,  Burr^  who  had  known  him  for 
two  years,  and  spoke  favorably  of  his  character.  The  material 
facts  which  it  is  now  expected  would  have  been  sworn  to  by  Mor- 
riS|  the  absent  witness,  were  obtained  on  cross-examination  from 
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Cochran  and  WhiUnore.  Both  say,  that  Morris  introduced  the 
defendant  to  Cochran.  The  latter  says,  that  he  had  no  recol- 
lection of  having  ever  invited  him  to  the  store.  If  he  had,  how- 
ever, it  was  for  purposes  of  fair  trade,  and  not  for  the  practice 
of  fraud. 

The  jury  were  instructed  fully,  that  this  section  of  the  statute, 
was  intended  to  check  the  obtaining  of  goods  or  property  by 
false  representations,  and  with  the  intent  to  defraud.  If  it  was 
a  credit  fairly  obtained  and  allowed  in  the  course  of  business,  it 
was  not  within  the  statute  of  cheating.  If  the  statements  were 
£dse,  still,  if  they  believed  from  the  evidence,  that  the  defend- 
ant had  a  reasonable  ground  to  expect,  at  the  time,  that  he 
ahould  be  able  to  meet  his  engagements  to  Abbott  &,  Whittier, 
when  they  should  fall  due,  it  was  their  province  to  consider, 
whether  it  was  a  premeditated  fraud ;  and  it  would  be  their 
duty  to  render  a  verdict  according  to  the  most  favorable  view 
which  they  could  take  of  the  case,  consistently  with  their  duty 
as  jurors.  But  the  defendant  had  exhibited  no  evidence  of  any 
losses  which  he  had  suffered  by  bad  debts  or  otherwise ;  he  did 
not  appear  to  have  been  worth  anything  of  any  amount,  when 
be  applied  for  the  credit ;  he  had  not  shown  what  had  become 
even  of  the  property  so  obtained  of  these  complainants  and  of 
others  soon  afterwards.  Finally,  they  were  told,  that  if  the  evi- 
dence satisfied  them,  that  he  had  knowingly  obtained  this  pro- 
perty by  false  pretences,  and  with  intent  to  cheat,  be  had  com- 
mitted the  offence,  and  the  evidence  which  was  offered  as  to  his 
former  good  character  could  not  be  regarded  as  proof  of  inno** 
cence. 

After  taking  ample  time  for  consideration,  the  jury  found  a 
verdict  of  guilty.  The  verdict  appeared  to  me  to  be  correct, 
and  entirely  consistent  with  the  evidence.  He  now  moves  for 
a  new  trial  to  be  granted  to  him,  not  to  prove  the  truth  of  his 
original  representations,  or  that  they  were  made  by  accident, 
and  without  intentional  fraud,  but  that  he  may  show  what  he 
did  with  the  goods  and  credits  obtained  of  Abbott  &  Whittier, 
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and  of  others,  between  the  ISth  day  of  May  last,  and  the  filing 
of  his  petition  in  bankruptcy.  He  paid  on  the  18th  day  of 
May,  according  to  the  schedule,  annexed  to  his  motion  and  affi- 
davit, one  instalment  of  one  hundred  dollars  on  his  contract 
with  the  Winnisimmet  Company ;  also  sundry  old  debts,  family 
and  travelling  expenses ;  also  money  to  several  persons  em- 
ployed as  pedlars,  and  for  repairs  and  improvements  on  his  land 
in  Chelsea.  It  is  not  to  be  presumed  that  Abbott  &  Whittier 
would  have  consented  to  the  delivery  of  their  property  to  an  in- 
solvent man,  who  wanted  it  for  the  purpose  of  paying  existing 
debts.  The  defendant  must  have  been  aware  of  this  by  his 
concealment  of  his  actual  situation,  and  by  the  false  representa- 
tions which  he  made  of  his  property,  at  the  time  he  got  the 
credit.  He  certainly  owned  no  real  estate,  and  his  debts,  on 
the  12th  day  of  May  last,  amounted,  at  least,  to  three  thousand 
dollars.  That  he  knew  that  the  pretences  were  false,  is  fairly 
to  be  inferred  from  the  schedule  which  is  attached  to  his  peti- 
tion in  bankruptcy,  and  from  his  intelligence  and  apparent 
knowledge  of  business.  The  defendant  would  have  been  per- 
mitted, probably,  to  show,  at  the  trial,  what  he  did  with  the 
property  obtained  from  Messrs.  Abbott  &  Whittier,  and  others. 
But  unless  he  could  also  prove  the  truth  of  the  pretences  on 
which  he  relied  for  credit,  or,  at  least,  that  he  had  a  reasonable 
expectation  of  being  able  to  meet  the  payment  of  the  notes 
when  they  should  fall  due,  the  proof  now  oflfered,  which  was 
in  his  possession  at  the  time  of  the  trial,  would  not  authorize  the 
jury  to  change  the  verdict,  or  to  refuse  to  agree  on  one.  And 
it  is  well  said,  '^  there  is  that  common  credit  to  be  given  to 
twelve  men  of  the  country,  discerning  of  any  fact  upon  their 
oaths,  that  no  second  jury  ought  rashly  to  depart  from  their 
judgment." ' 

Therefore,  it  is  the  judgment  of  the  court,  that  the  motion  be 
denied. 


'  Gilbert's  Law  of  Evidence,  Lond.  4th  ed.  1787,  p.  29. 
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By  reason  of  sickness  in  the  defendant's  family,  the  case  was 
continued  to  the  following  October  term  for  judgment.  In  the 
mean  time,  a  second  motion  for  a  new  trial  was  filed,  which  was 
argued  on  the  29th  day  of  October,  1842.  It  was  contended, 
that  the  verdict  was  the  effect  of  surprise,  and  that  new  evi- 
dence had  been  discovered  since  the  decision  of  the  first  motion. 
The  grounds  of  the  motion  and  argument  appear  in  the  follow- 
ing opinion  of  the  court,  pronounced  on  the  5th  day  of  Novem- 
ber, 1842,  which  was  the  last  day  of  the  term. 

Parker,  for  the  commonwealth. 

Choate  and  George  W,  Phillips,  for  the  defendant. 

Thacher,  J.  One  of  the  remarkable  circumstances  attend- 
ing the  present  motion,  is  the  fact,  that  it  was  entirely  over- 
looked in  the  former  motion  for  a  new  trial,  which  was  made 
and  argued  in  August  last,  and  deliberately  overruled  and  set- 
tled on  the  first  day  of  the  following  September  term.  If  there 
is  ground  for  the  motion  now,  it  existed  at  that  time,  and  should 
have  been  brought  forward  then.  For  parties  are  not  at  liberty 
to  bring  motion  after  motion  for  the  same  purpose.  The  new 
evidence  on  which  the  defendant  relies,  was  used  at  the  trial, 
and  it  cannot  be  considered  as  a  new  discovery ;  there  would 
be  no  end  to  litigation,  if  it  were  allowed.  But  it  has  been 
said  that  the  present  is  a  new  and  an  unparalleled  case,  and  re- 
quires a  rule  for  itself.  My  respect  for  the  eminent  counsel 
who  has  argued  it,  and  my  sincere  desire  for  the  correct  ad- 
ministration of  justice  in  this  court,  have  induced  me  to  pay  to 
it  the  utmost  attention. 

The  motion  was  filed  in  court  on  the  22d  day  of  October. 
The  ground  relied  upon  for  setting  aside  the  verdict,  and  for  a 
new  trial,  is,  <'  because  the  book  produced  by  William  P.  Ab- 
bott, at  the  trial,  containing  the  entry  of  the  representations 
alleged  to  have  been  made  by  Morris  Benesh,  is  a  book  in 
which  entries  were  made,  in  chronological  order ;  and  the  re- 
presentationSj  sworn  by  said  Abbott  to  have  been  made  to  him 
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by  said  Benesh,  on  the  day  on  which  they  were  entered  therein, 
never  could  have  been  so  entered,  till  many  weeks  after  the 
time  of  the  sale  and  delivery  of  the  goods :  And  further,  that 
the  jury  who  tried  the  cause,  were  entirely  misled  by  the  state- 
ment of  the  prosecuting  officer,  as  well  as  of  said  Abbott,  made 
at  the  trial,  that  the  mode  of  keeping  said  book  was  such,  as  to 
prevent  any  inference  as  to  the  time  when  any  entry  without 
date  was  made  therein,  from  the  dates  of  the  other  entries  pre* 
ceding  it.  All  which,  he  says,  has  come  to  his  knowledge  since 
the  trial,  and  since  the  hearing  of  his  former  motion  for  a  new 
trial." 

The  motion  contains  another  ground  for  setting  aside  the 
verdict ;  but  as  that  was  fully  considered  and  settled  under  the 
former  motion,  the  counsel  declined  any  argument  on  the  sub- 
ject. Before  this  motion  of  the  defendant  was  filed,  namely, 
on  the  12th  day  of  October,  his  counsel,  George  W.  Phillips, 
had  filed  his  own  affidavit,  for  the  purpose  of  bringing  the  sub- 
ject again  to  the  consideration  of  the  court.  In  that  affidavit, 
Mr.  Phillips  says,  **  that  since  the  former  motion  for  a  new  trial 
was  refused,  he  had  ascertained,  that  a  clear  mistake  was  made 
in  regard  to  the  book,  in  which  Abbott  testified,  that  he  had 
entered  a  memorandum  of  the  false  pretences,  alleged  to  have 
been  made  by  Benesh ;  that  Abbott  testified  at  the  trial,  that 
the  goods  in  question  were  sold  on  the  12th  day  of  May,  1842 ; 
and  that  he  entered  a  memorandum  of  the  representations 
which  induced  the  credit,  on  the  day  and  at  the  time  when  they 
were  made  by  Benesh ;  that  since  the  refusal  of  the  former 
motion,  he  has  seen  the  book  in  the  possession  of  said  Abbott, 
and  has  ascertained,  that  the  entries  therein  are  in  chronolc^cal 
order ;  that  the  entry  relating  to  Benesh  is  made  without  date, 
but  after  several  others  bearing  a  date  subsequent  to  the  time 
of  the  sale  of  said  goods."  Mr.  Phillips  states  further  in  bis 
affidavit,  '^  that  the  book  was  produced  at  the  trial,  in  answer 
to  notice  to  that  efiect  from  him,  having  never  been  before  that 
produced  or  exhibited  to  said  Benesh  or  his  counsel,  either  in 
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the  lower  court,  or  at  any  other  time  whatever  ;  and  that  at  the 
trial  said  Abbott  testified,  that  no  light  was  to  be  obtained  from 

4 

the  date  of  the  entries  therein,  as  it  was  an  indexed  book.  Mr. 
Phillips  adds,  that  believing  that  said  Abbott  had  testified  under 
a  mistake,  as  to  the  real  time  of  the  said  entries,  and  that  the 
real  character  of  the  said  book  was  entirely  overlooked  by  the 
prosecuting  oflicer,  and  by  the  jury  who  tried  the  cause,  as  well 
as  by  himself,  he  informs  the  court  of  the  matter,  that  such 
steps  may  be  taken  before  further  proceedings  are  bad,  as  to  the 
court  seem  meet.'' 

Ten  of  the  jury  certify  upon  this  affidavit,  ^<  that  no  exami- 
nation was  made  by  them  of  the  book  produced  by  Abbott,  at 
the  trial,  with  reference  to  a  comparison  of  the  dates  of  the  dif- 
ferent entries  therein,  and  that  they  relied  on  the  positive  state- 
ment of  Abbott,  that  the  memorandum  was  made  on  the  day  of 
the  first  sale  to  the  defendant."  But,  as  this  certificate  of  the 
jurors  was  not  deemed  adequate,  there  were  read  at  the  hear- 
ing affidavits  of  four  of  these  jurors,  sworn  to  on  the  26th  day 
of  October,  but  all  of  the  like  tenor,  in  which  they  say,  '^  that 
they  made  no  examination  of  tlie  book,  produced  in  evidence 
by  Abbott,  to  ascertain  whether  anything  could  be  inferred  as 
to  the  time  of  tliat  entry,  from  the  place  it  occupied  in  the 
book  ;  and  that  they  deemed  such  an  examination  unnecessary, 
from  the  fact,  that  it  was  stated  by  the  prosecuting  officer, 
during  the  examination  of  said  Abbott,  that  the  book  was  an 
indexed  one,  and  that  the  entries  were  made  without  order,  as 
to  dates,  or  words  to  that  effect."  In  the  certificate  of  the 
jurors,  which  is  annexed  to  Mr.  Phillips's  affidavit,  they  say, 
'^  that  they  relied  upon  the  positive  statement  of  Abbott ; "  and 
in  their  affidavit  they  say,  ^*  that  they  deemed  an  examination 
unnecessary,  because  the  prosecuting  officer  stated,  that  the 
book  was  an  indexed  one." 

It  is  clear  and  palpable  to  my  mind,  that  the  object  of  this 
motion  is  to  raise  a  new  and  an  immaterial  issue  between  the 
parties ;  and  for  that  purpose  the  jury  have  been  led,  perhaps 
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without  much  consideration,  but  with  sufficient  alacrity,  to  make 
certificates  and  affidavits  which  have  a  tendency'  to  sho4r,  that 
they  neglected  their  duty  at  the  trial,  in  the  face  of  all  the  facts 
and  evidence  in  the  case.  The  book  was  called  for  by  the  de* 
fendant,  and  produced  at  the  proper  time*  It  was  put  into  the 
bands  of  his  counsel,  who  read  it  to  the  jury,  and  commented 
upon  it ;  and  he  does  not  say,  in  his  affidavit,  that  he  did  not 
examine  it,  or  that  he  was  ignorant  of  its  contents.  The  jury 
do  not  deny  in  their  certificates  and  affidavits,  that  they  exam- 
ined the  book ;  but  they  say,  "  that  they  did  not  examine  it 
with  reference  to  the  time  of  the  entry."  If  they  examined  it 
for  any  purpose,  the  presumption  is,  that  they  examined  it  for 
all  purposes ;  at  any  rate,  they  cannot  now  be  permitted  to  say, 
that  they  examined  it  for  one  purpose  and  not  for  another,  and 
to  lay  the  blame  of  their  own  omission  upon  a  remark  which 
might  have  fallen  incidentally  from  counsel.  The  book  went 
with  the  other  evidence  to  the  jury.  They  were  together,  I  be- 
lieve, for  nearly  twelve  hours,  and  they  returned  the  verdict 
under  their  oath.  After  nearly  three  months  have  elapsed,  their 
certificates  and  affidavits  are  exhibited  in  court,  discrediting 
themselves.  Shall  the  jury  be  believed,  when  acting  in  their 
judicial  capacity,  under  oath,  or  at  this  distance  of  time,  when 
so  many  foreign  influences,  unknown  to  the  law,  and  abhorrent 
to  it,  may  have  been  made  to  act  upon  their  minds  ?  I  have 
read  the  documents,  in  this  case,  with  admiration  of  the  in- 
dustry  of  the  counsel  who  has  prepared  them,  and  the  simplicity 
of  the  jury.  Affidavits,  made  out  of  court,  are  expected  to  re- 
verse all  those  proceedings,  which  were  transacted  in  court,  in 
the  most  solemn  forms  known  to  the  law.  What  is  said  in 
court  incidentally  by  counsel,  or  even  in  deliberate  argument, 
cannot  alter  the  evidence,  or  be  regarded  as  having  influence  on 
the  jury,  when  the  documents  are  in  their  own  hands,  and  free 
to  their  inspection.  If  the  prosecuting  officer  said  at  the  trial, 
it  was  an  indexed  book,  it  did  not  alter  the  nature  of  the  book 
or  its  contents.    But  it  so  happens,  on  inspection,  that  there  is 
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an  index  to  the  book ;  aad  part  appears  to  be  kept  in  alphabet- 
ical ot^der,  and  part  in  the  order  of  time.  It  is  a  mere  memo- 
randum book,  not  known  to  merchants  for  keeping  accowits, 
but  to  aid  the  memory  of  statements  made  by  persons  to  whom 
Abbott  &  Whittier  have  sold  goods  on  credit,  in  the  course  of 
dealing.  Any  person  may  keep  such  a  book,  and  make  entries 
in  it  in  any  way  which  he  shall  choose.  Nothing  b  to  be  con- 
clusively inferred  from  that  book,  especially  from  such  entries  as 
have  been  made  in  it,  since  the  first  motion  for  a  new  trial  was 
denied. 

It  must  be  recollected  too,  that  the  production  of  this  book 
was  called  for  by  the  defendant,  and  was  shown  by  him  to  the 
jury  in  evidence.  The  government  did  not  offer  it  in  evidence, 
nor  contradict  it,  nor  attempt  to  qualify  it.  It  was,  in  truth, 
the  testimony  of  the  defendant  upon  a  collateral  matter ;  be- 
cause it  was  not  necessary,  that  there  should  be  any  written 
entry  of  the  representations ;  and  if  made,  it  was  not  material 
at  what  time  they  were  entered  in  the  book.  If  the  false  repre- 
sentations were  made  in  this  case  at  the  time  the  credit  was 
given,  it  was,  I  conceive,  wholly  immaterial,  whether  they  were 
recorded  or  not.  How  was  this  fact,  as  it  appeared  in  evidence 
at  the  trial  ?  To  guard  against  mistake  or  collusion,  the  wit- 
nesses were,  on  the  motion  of  the  defendant,  examined,  at  the 
trial,  separately,  and  in  the  absence  of  each  other.  Three  wit- 
nesses were  called  by  the  government,  and  examined  separately 
on  this  point.  They  were  William  P.  Abbott,  Benjamin  F. 
Cochran,  and  Henry  S.  Whitmore,  all  of  ripe  age  and  apparent 
discretion.  They  stated,  that  they  were  present  on  the  12th 
day  of  May,  when  the  defendant  came  to  the  store,  and  was  in- 
troduced to  Cochran,  by  whom  he  was  introduced  to  Abbott. 
He  asked  for  a  credit ;  and  to  inquiries  made  by  Abbott,  he 
spoke  of  his  store  in  Boston,  of  the  amount  of  his  debts,  and  of 
his  real  estate  in  Chelsea,  as  alleged  in  the  indictment  Abbott 
left  the  store  to  see  Plympton,  to  whom  defendant  had  referred ; 
and  after  his  return,  the  goods  were  delivered.    Abbott  testi- 
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fied,  that  he  did  not  learn  anything  of  defendant's  pecuniary 
ability  from  Plympton,  who  knew  nothing  of  it ;  and  that  he 
trusted  him  entirely  on  the  faith  of  the  truth  of  his  representa* 
tions.  Here  were  three  independent  witnesses,  who  testified, 
that  the  defendant  made  these  representations,  when  he  first  came 
to  the  store,  and  obtained  the  goods.  That  was  the  material 
time,  and  the  fact  was  established,  without  contradiction,  as 
firmly  as  any  lact  is  usually  proved  in  a  court  of  justice. 

Abbott  was  subjected  to  a  minute  cross-examination,  in  the 
course  of  which  he  said,  that  he  was  sure,  that  these  representa- 
tions were  made  at  the  time  of  the  first  purchase,  and  that  he 
made  an  entry  of  them  in  his  memorandum-book,  on  the  same 
day  on  which  he  sold  the  goods.  This  book  he  produced  on 
the  defendant's  notice.  He  said  that  the  entry  was  without 
date,  and  that  he  added  the  last  clause  some  days  after.  He 
said,  that  he  made  no  inquiry  respecting  the  truth  of  the  repre- 
sentations, but  believed  them  to  be  true  at  the  time.  This 
witness  was  called  again  by  the  defendant,  and,  in  reply  to  a 
question  of  his  counsel,  said,  that  he  added  the  clause,  "  buys 
hard-ware  of  Oliphant  &  Co."  because  he  thought  it  might  be 
convenient  to  refer  to  t^em  in  case  of  necessity.  This  fact  was 
stated  to  him  by  the  defendant,  at  the  time  of  the  third  pur- 
chase, which  was  on  the  8th  day  of  June ;  when,  having  in- 
creased his  debt  to  upwards  of  eleven  hundred  dollars,  they 
conversed  together  again  more  fully  respecting  defendant's 
property  and  means  of  payment  The  memorandum  was  be- 
fore the  jury,  open  to  inspection,  and  free  to  remark  ;  and  was 
commented  upon  by  the  counsel  on  both  sides.  How  then  can 
it  be  now  said,  by  the  counsel,  that  anything  in  it  was  a  dis- 
covery of  new  evidence  since  the  trial,  and  since  the  refusal  of 
the  former  motion  ?  It  appears  to  me  to  have  been  fully  estab- 
lished, at  the  trial,  by  the  witnesses  for  the  government,  that 
the  alleged  false  representations  were  made  by  the  defendant, 
prior  to  the  completion  of  the  sale  and  delivery  of  the  first 
amount  of  goods ;  and;  if  so,  it  is,  in  my  opinion,  wholly  imma- 
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terial,  whether  the  entry  was  made,  in  the  memorandum-book, 
on  that  day  or  soon  afterwards.  Witnesses,  we  know,  are  ex- 
ceedingly apt  to  err  about  time  and  dates,  while  fiicts  are 
deeply  engraven  on  the  memory  and  not  easily  effaced. 

I  cannot,  therefore,  without  a  dereliction  of  duty,  set  aside  a 
satisfactory  verdict,  the  fruit  of  a  trial  of  two  days,  including 
the  time  of  the  deliberation  of  the  jury,  in  order  to  give  to  the 
defendant  an  opportunity  to  raise  a  new  issue  upon  an  imma> 
terial  point.  My  opinion  is,  that  justice  was  done  by  the  ver- 
dict It  was  not  the  fruit  of  exhaustion  ;  for  the  jury  were 
furnished  with  needful  refreshment,  by  order  of  court,  after  they 
had  been  together  for  some  hours  to  a  late  hour  in  the  evening. 
The  trial  was  conducted,  as  I  thought,  with  perfect  fairness  on 
both  sides.  There  was  neither  accident,  mistake,  nor  excite- 
ment; and  no  advantage  was  obtained  on  one  side  or  the 
other.  The  book  could  have  occasioned  no  surprise  to  the  de- 
fendant or  his  counsel ;  for  it  was  called  for  by  the  defendant, 
and  exhibited  to  the  jury  by  his  counsel.  There  was  no  lack  of 
zeal  or  ability  in  the  counsel,  and  they  argued  the  case  freely 
and  fully,  without  stint.  There  was  no  ^*  disingenuous  attempt 
to  stifle  or  suppress  evidence,  or  to  thwart  the  proceedings,  or 
to  obtain  an  unconscionable  advantage,  or  to  mislead  the  court 
and  jury.''  Certainly  nothing  of  that  kind  was  observed  by  me. 
The  jury  were  instructed  to  return  a  verdict  for  the  defendant, 
if  they  had  a  reasonable  doubt  of  his  guilt.  But  the  evidence 
was  plenary  and  convincing ;  the  defendant  was  deeply  insol- 
vent at  the  time  that  he  obtained  these  goods,  and  his  repre- 
sentations were  entirely  false ;  and  although  in  cases  of  this 
description,  jurors  are  hard  to  be  convinced,  and  slow  to  con- 
vict ;  yet  no  one,  I  believe,  who  attended  the  trial,  expected  a 
different  result.  I  know  not  how  to  account  for  it,  that  so 
many  of  the  jurors  should  have  been  led,  at  this  distance  of 
time,  to  think  that  thfey  were  in  an  error.  I  should  have  been 
glad  to  have  found  good  cause  for  a  new  trial.  But  I  am 
bound  to  decide  the  matter  according  to  my  conscience,  believ- 
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ing,  that  to  set  aside  a  verdict,  which  has  been  fairly  rendered, 
without  sufficient  cause,  would  justly  expose  the  court  to  the 
charge  of  want  of  firmness,  or  to  the  suspicion  of  a  desire  to 
gain  popularity  at  the  expense  of  duty. 

The  defendant  was  sentenced  to  pay  a  fine  of  two  hundred 
dollars  and  costs,  and  to  suflfer  six  months  imprisonment  in  the 
county  jail. 
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Abbott  and  Daniel  Whittier,  copartners,  to  the  amount  of  sir 
hundred  and  eighty-nine  dollars  and  ninety*five  cents,  by  false 
piretences,  with  intent  to  defraud  them.  The  false  pretences 
alleged  in  the  indictment  were,  1.  that  he  owned  a  certain 
bouse  and  piece  of  land  and  real  estate  in  Chelsea,  worth  four 
thousand  dollars,  which  was  incumbered  by  a  mortgage  for 
seventeen  hundred  dollars ;  that  he  was  the  owner  of  the  land 
and  house,  and  mortgaged  it  for  that  sum,  and  that  the  mortgage 
had  five  years  to  run  ;  2.  that  he  owed  but  little  money,  that  his 
personal  debts  did  not  exceed  three  hundred  or  four  hundred 
dollars  in  all,  that  he  did  not  owe  more  than  four  hundred  dol- 
lars, when  all  his  debts  due  from  him  were  added  together." 

After  a  trial  of  two  days,  the  verdict  was  rendered  against 
him  on  the  10th  day  of  August.  There  was  no  application  for 
delay,  and  no  suggestion  of  the  absence  of  any  witness,  or  that 
time  was  wanted  for  preparation.  It  was  a  case  in  which  de- 
lay would  have  been  granted,  if  requested ;  as  the  witnesses 
resided  in  Boston,  and  the  verdict  was  final.  If  he  was  sur- 
prised at  the  absence  of  Morris,  and  deemed  his  testimony  ma- 
terial, he  should  have  moved  for  delay  for  that  cause,  which 
probably  would  not  have  been  denied.  William  P.  Abbott, 
Benjamin  F.  Cochran,  and  Henry  S.  Whitmore  were  called  as 
witnesses  for  the  government,  and  each  was,  upon  the  motion  of 
Mr.  Phillips,  examined  in  the  absence  of  t)ie  others. 

Abbott  testified,  that  the  defendant  applied  to  him,  on  the 
12th  day  of  May,  for  a  credit  of  goods.  Not  knowing  him,  he 
asked  for  a  reference,  and  was  referred  by  the  defendant  to 
Joseph  W.  Plympton,  in  Water  street.  He  went  to  Plympton, 
by  whom  he  was  told,  that  he  knew  nothing  of  the  defendant's 
property,  but  believed  him  to  be  honest  He  returned  to  his 
store,  and  conversed  with  the  defendant  about  his  situation. 
He  said,  in  reply  to  the  inquiries  of  the  witness,  that  he  had  a 
store  of  goods  in  the  city  where  he  had  done  business  for  some 
time ;  that  he  owned  a  place  in  Chelsea,  which  was  worth  four 
thousand  ddlars,  but  that  he  had  mortgaged  it  for  seventeen 
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hundred  dollars,  which  mortgage  had  five  years  to  ran.  To  the 
question  how  much  he  owed,  the  defendant  said  between  three 
hundred  and  four  hundred  dollars.  Upon  these  representations 
witness  sold  to  the  defendant  goods  to  the  amount  of  six  hun- 
dred and  eighty*nine  dollars  and  ninety -five  cents,  on  a  credit  of 
six  months,  taking  two  notes,  at  his  request,  payable  in  five 
and  seven  months.  The  witness  declared  that  he  should  not 
have  sold  and  delivered  the  goods  but  for  the  belief  of  the  de- 
fendant's representations.  On  cross-examination,  he  testified, 
that  on  the  5th  day  of  June  following,  the  defendant  came  to 
bis  store,  in  his  absence,  and  obtained  an  additional  credit  of 
seventy-one  dollars  and  twenty-four  cents,  and  on  the  eighth 
day  of  June,  he  got  a  further  credit  of  three  hundred  and  forty- 
three  dollars  and  twenty-one  cents.  At  this  time,  the  witness 
again  conversed  with  the  defendant  respecting  his  afiairs,  and 
he  repeated  and  confirmed  his  original  representations  as  to  his 
property  and  business.  The  witness  was  confident  that  the 
representations  w^e  made  by  him  at  the  time  of  the  first  credit, 
but  the  subje<}t  was  fully  talked  over  again  at  the  time  of  the 
third.  The  witness  wrote  down  the  representations  in  a  memo- 
randum book,  which  was  kept  for  such  purpose,  and  was  exhib- 
ited at  the  trial. 

Beagamin  F.  Cochran  testified  that  on  the  12th  day  of  May, 
while  he  was  at  the  store  and  in  the  employment  of  Abbott  & 
Whittier,  the  defendant  was  introduced  to  him  by  a  person 
named  Morris,  and  the  witness  afterwards  made  him  known  to 
Abbott.  The  defendant  asked  for  a  credit  of  goods,  and  Ab- 
bott inquired  of  him  relative  to  his  property,  and  to  whom  he 
should  apply  for  information.  The  defendant  told  him,  that  he 
had  a  house  in  Chelsea  which  was  worth  four  thousand  dollars, 
on  which  he  had  given  a  mortgage  for  seventeen  hundred  dol- 
lars, which  had  five  years  to  run.  He  also  referred  to  Mn 
Plympton,  of  Water  street.  Abbott  went  to  see  Plympton,  .and 
after  his  return,  he  consented  to  the  credit,  and  directed  the  wit> 
ness  to  deliver  the  goods,  which  were  sent  to  defendant's  store 
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cipal  court  also,  and  the  municipal  conrt  commenced  its  session  on  the 
third  day  of  March,  and  the  supreme  court  commenced  its  session  on  the 
fourth  day  of  the  same  month,  —  and  the  municipal  court  was  adjourned 
to  the  tenth  day  of  the  month,  in  order  that  the  grand  jury  of  the  su- 
preme court  might  serve  at  the  March  term  of  the  municipal  court ;  it 
was  heldy  that  this  was  no  reason  for  arresting  a  judgment,  founded  upon 
an  indictment  for  an  offence  committed  prior  to  the  finding  of  the  indict- 
ment.    Commonwealth  ▼.  Read^  180. 

ASSAULT  AND  BATTERY. 
See  JxmisDicTioNy  3. 

ATTACHMENT. 

Under  the  act  of  1795,  c.  41,  the  attachment  of  property  by  a  deputy  sherifi) 
includes  the  keeping  of  the  property  in  his  safe  possession.  Common* 
toealth  ▼.  Dermie,  165. 

BANKS  AND  BANKING. 
See  Pebjttet,  1, 2.    Countebfeitiko,  3,  8,  10.    Eyidbnce,  8,  10. 

BASTARDY. 

1.  The  surety  of  the  putative  father  of  a  bastard  child,  in  a  bond  conditioned 
to  support  the  mother  and  child,  upon  the  death  of  such  father,  has  a 
right  to  petition  the  court  for  a  discharge  from  the  bond,  and  to  support 
the  same  by  his  affidavit    Hoch  v.  Lord^  263. 

2.  In  a  complaint  against  a  person,  under  the  bastardy  act  of  1785,  c.  66, 
as  father  of  a  bastard  child,  bom  in  the  county  of  Middlesex,  it  was  hdi, 
that  the  municipal  court  had  jurisdiction,  notwithstanding  the  birth  was 
out  of  the  county.    Lord  v.  Schweiring,  26. 

3.  Evidence  on  the  part  of  a  complainant  under  the  bastardy  act  of  1785, 
c.  66,  is  admissible,  as  to  her  former  character  and  conversation,  and,  if 
her  testimony  be  contradicted,  as  to  her  general  character  for  truth.    lb, 

BILL  OF  RIGHTS. 
See  CoNSTiTXTTiONAL  Law. 

BLASPHEMY. 

Under  the  act  of  1782,  c.  8,  (Rev.  St.  c.  130,  s.  15,)  presumptuously  reviling 
the  name  and  attributes  of  God,  or  the  fundamental  principles  of  the 
common  belief  of  Christians,  is  blasphemy.  The  act  of  1782,  c.  8,  is 
constitutional.     Commonwealth  v.  Kneeland,  346. 

BUILDINGS. 

1.  It  is  not  necessary,  in  order  to  recover  the  penalty  provided  in  the  first 
and  second  sections  of  the  statute  of  1817,  c.  171,  prescribing  the  thick- 
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ness  of  the  walls  of  buildings  to  be  erected  in  the  city  of  Boston,  to  give 
the  notice  mentioned  in  the  eighth  section  of  the  same  chapter.  Ccm- 
monwealih  y.  Cutler^  137. 

2.  Any  citizen  may  prefer  a  complaint  to  the  grand  jury,  or  to  the  public 
prosecutor,  who  is  authorized  to  proceed  on  such  information,  against  a 
person  erecting  a  building  in  the  city  of  Boston  with  walls  less  thick  than 
the  statute  prescribes,    lb. 

3.  An  information,  charging  in  the  words  of  the  statute,  that  the  defendant 
erected  the  building  complained  of,  is  sufficiently  certain,  although  it  does 
not  state  whether  be  was  the  owner,    lb, 

4.  A  complaint  can  be  made  against  a  person  erecting  a  building  in  the 
city  of  Boston,  with  walls  less  thick  than  the  statute  prescribes,  as  soon 
as  the  building,  in  its  general  outline,  is  completed  in  those  points  to 
which  the  statute  refers,    lb. 

5.  Under  the  statute  of  1822,  c.  16,  allowing  wooden  buildings  of  certain 
dimensions  to  be  erected  in  the  city  of  Boston,  brick  buildings  of  similar 
dimensions,  and  with  the  same  thickness  of  external  partition  wall,  may 
be  erected,  ifr. 

6.  Under  the  statute  of  1835,  c.  139,  regulating  the  size  of  wooden  build- 
ings to  be  erected  in  the  city  of  Boston,  it  is  not  lawful  to  erect  a  build- 
ing ten  feet  on  the  ground  in  length,  by  five  in  width,  and  forty-two  feet 
in  height,  three  sides  of  which  are  of  wood,  against  the  wall  of  a  brick 
dwelling-house,  to  be  used  as  a  staircase ;  although  such  building  be 
covered  with  zinc.     Commonweatth  y.  Prescott,  507. 

BY-LAWS  OF  THE  CITY  OF  BOSTON. 

1.  The  by-law  of  the  city  of  Boston,  forbidding  the  driving  of  horses  with 
wagons,  carts,  trucks,  and  sleds  attached,  faster  than  at  a  moderate  foot- 
pace, is  reasonable  and  for  the  public  good,  and  the  city  government  had 
power  to  enact  the  same,  without  the  adoption  thereof  in  a  town  meet- 
ing ;  and  also  without  the  express  permission  of  the  legislature.  Cam" 
monwealih  y.  Worcester,  100. 

2.  Under  the  twenty-third  article  of  the  bill  of  rights,  which  declares  that 
no  tax  shall  be  imposed  on  the  subject,  without  the  consent  of  the  peo- 
ple, and  under  the  statute  of  1821,  c.  146,  (Bey.  St.  c  58,]  which  allows 
any  dog  to  go  at  large,  if  he  wear  a  collar  with  the  name  of  the  owner 
on  it,  it  was  held,  that  the  city  of  Boston  had  no  authority  to  pass  an  ordi- 
nance, requiring  from  the  owners  of  dogs  going  at  large  the  payment  of 
a  sum  of  money  for  a  license.     CommonwedLth  y.  Dean,  86. 

3.  The  by-law  of  the  city  of  Boston,  of  August,  1833,  making  it  the  duty  of 
the  occupants  of  buildings  to  remove  the  snow  from  the  sidewalks  adja- 
cent to  them,  is  not  in  the  nature  of  a  tax  upon  property,  and  therefore 
not  contrary  to  the  fifteenth  section  of  the  city  charter ;  and  is  not  re- 
pugnant to  the  special  laws  relating  to  the  streets  of  the  city.  Commtmr 
wealth  y.  Goddard,  420. 
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4.  Under  the  statote  of  1803,  c  111,  which  annexed  a  part  of  Dorchester  to 
Boston,  under  the  name  of  Soath  Boston,  the  inhabitants  of  Sooth  Bos- 
ton were  properly  exempted  from  the  operation  of  soch  by-law.    B» 

5«  Where,  under  a  complaint  for  an  alleged  violation  of  a  by-law  of  the 
eity  of  Boston,  prohibiting  the  occupation  of  any  part  of  WashingUm 
street,  as  a  stand  for  hourly  coaches,  the  court  was  asked  to  decide  upon 
an  agreed  statement  of  facts,  whether  an  offence  had  been  committed, 
and  it  appeared  that  the  alleged  by-law  was  an  order  of  the  mayor  and 
aldermen,  without  the  concurrence  of  the  city  council ;  it  was  AeU,  that 
such  order  was  not  a  by-law,  and  that  the  question  presented  by  the 
statement  of  facts,  whether  a  nuisance  at  common  law  had  been  com- 
mitted, could  not  be  determined  under  such  a  complaint;  and  it  was 
also  Mdf  that  the  question  whether  a  nuisance  at  common  law  had  been 
committed,  could  only  be  determined  by  a  jury.  CommomoeaUh  ▼.  Sard' 
ing,  270. 

6.  The  statute  of  1817,  c.  50,  providing  for  the  reeovery  of  fines  under  by- 
laws of  the  city  of  Boston,  is  constitutional.  Commonweaitk  t.  Goddard^ 
420. 

See  CoNSTiTTrrioNAL  Law,  3.    EnDEircs,  13, 14, 15, 16.    £z  post  facto 
Law.    Jubisdictxon,  1.    Mabket,  1,  2,  3.    Penalty. 

CASHIER. 
See  Pebjurt,  1,  2. 

CHALLENGE. 
See  Duelling. 

CITY  OF  BOSTON. 
See  Bt-Laws.     Buildings.    Matoe  and  Alderusn.    Wat. 

CITY  CHARTER. 
See  By-Laws,  3. 

CITY  COUNCIL. 
See  By-Laws,  5. 

« 

COMMON  LAW. 
See  CoNSFiBACY,  1.    By-Laws,  5.    Pebjury,  3.    Fobgeby,  1.    Libel,  1. 

COMPLAINT. 

When  a  complaint  for  a  breach  of  the  city  by-laws  did  not  set  forth  the  or- 
dinance at  length,  it  was  nevertheless  held  to  be  sufficient  in  point  of 
form.     Commomoealth  T.  JNtghtingale,  251. 

See  Bastabdy.    By-Laws.   Buildings,  2, 4.    Ex  Post  facto  Law. 
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CONFESSIONS. 
See  Eyideitce,  5.    Libel,  6, 7.    Gauino,  3. 

CONSPIRACY. 

1.  A  combination  among  journeymen  bootmakers,  to  compel,  by  force  of  nnm- 
bera  and  discipline,  and  by  imposition  of  fines  and  penalties,  other  jour- 
neymen to  join  their  society,  and  masters  to  employ  none  but  members,  is 
an  unlawful  conspiracy  at  common  law,  in  Massachusetts.  Commonwealth 
T.  Hunt,  609. 

2.  The  gist  of  the  offence  of  conspiracy  consists  in  a  confederacy  to  do  an  un- 
lawful act,  and  the  offence  is  complete  when  the  confederacy  is  made.  It 
is  not  necessary  to  complete  the  offence  that  the  confederacy  should  be  to 
commit  an  act  which  is  indictable.    lb. 

See  EvxDSNCE,  18« 

CONSTABLE. 
See  Officer.    Jubisdiction,  3. 

CONSTITUTIONAL  LAW. 

1.  The  act  of  1762,  c.  8,  against  blasphemy,  is  constitutional  Common' 
wealth  Y.  Kneelandf  346. 

2.  The  act  of  1817,  c.  50,  providing  for  the  recovery  of  fines  under  by-laws 
of  the  city  of  Boston,  is  constitutional.     Commonwealth  v.  Goddard,  420. 

3.  The  city  ordinance,  passed  November  13, 1826,  for  the  doe  regulation  of 
the  market,  is  valid  and  binding  upon  the  citizens  of  the  commonwealth. 
Commonwealth  v.  Nightingale,  251. 

4.  Where,  after  a  jury  had  been  empaneled  to  try  the  issue,  the  evidence 
on  the  part  of  the  commonwealth  finished,  and  the  prisoner  called  on  for 
his  defence,  one  of  the  jurors  was  attacked  with  a  sudden  illness,  and  dis- 
missed by  the  court,  and  the  jury  was  consequently  discharged,  and  a 
new  jury  impaneled,  and  the  prisoner  tried;  it  was  held,  that  this  was 
not  contrary  to  law,  nor  repugnant  to  that  clause  of  the  constitution  of 
the  United  States,  which  declares  that  "  no  person  shall  be  subject,  for 
the  same  offence,  to  be  twice  put  in  jeopardy  of  life  or  limb."  Common- 
wealth  V.  Merrill,  1. 

See  Bt-Laws,  1,  2.    Ex  Post  Facto  Law. 

CONSTRUCTION. 
See  Evidence,  28. 

CONTINUANCE. 

Where  there  is  cause  to  apprehend,  that,  owing  to  an  excited  state  of  the 
public  mind,  a  jury  may  not  be  as  free  to  render  justice  to  the  defence  as 
to  the  prosecution ;  there  is  good  reason  for  a  continuance  of  the  case, 
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until  there  has  been  opportunity  for  the  excitement  to  sabside.     Comr 
monweaUh  r.  Dunham^  516. 

CONTEMPT  OF  COURT. 

Where,  on  account  of  the  sickness  of  a  person  summoned  as  a  witness,  his 
book-keeper  was  summoned  to  appear  and  bring  his  employer's  book  of 
original  entries,  and  upon  his  appearance  with  the  book  without  first 
informing  his  employer  that  he  was  to  bring  it,  the  defendant  obtained 
the  book  from  him  and  sent  it  to  the  employer ;  it  was  held,  that  the  de- 
fendant was  guilty  of  a  contempt  of  court.  Commonwealth  y.  Braynard^ 
146. 

COUNTERFEITING. 

1.  A  bank  bill  of  another  state  is  a  promissory  note  within  the  statute  of 
1804,  c.  120,  against  passing  counterfeit  money.  [Rev.  Stat,  c  127.] 
Commonwealth  y.  RUey^  67. 

2.  It  is  no  justification,  on  a  trial  of  persons  for  having  in  their  possession 
with  intent  to  utter  counterfeit  bUls,  that  they  were  passed  at  a  gaming 
table.    Commonwealth  r.  Woodbury,  47. 

3.  The  Bank  of  the  United  States  was  licensed  and  authorized  as  a  bank 
in  this  commonwealth,  within  the  meaning  of  the  statute  of  1804,  c.  120, 
against  passing,  or  having  with  intent  to  pass,  counterfeit  money.    R. 

4.  Upon  the  trial  of  a  person  for  passing  a  counterfeit  bill,  under  the  stamte 
of  1804,  c.  120,  (Rev.  St.  c.  127,)  the  omission  to  allege  in  the  indictment 
that  the  defendant  passed  the  bill  with  an  intention  to  defraud,  is  fataL 
Commonwealth  v.  Goodenough,  132. 

5.  Under  the  statute  of  1804,  c  120,  it  should  be  averred  in  the  indictment, 
that  the  defendants  intended  to  injure  and  defraud,  that  being,  by  the 
statute,  a  substantive  part  of  the  offence.  [Rev.  St.  c.  127.]  Conmumr 
wealth  V.  Woodbury,  47. 

6.  On  the  trial  of  two  persons  for  having  in  their  possession,  with  intent  to 
utter,  counterfeit  bills,  proof  that  one  of  them  had  in  his  possession,  at 
another  time  and  place,  a  counterfeit  bill  not  mentioned  in  the  indict- 
ment, is  admissible,  to  show  his  guilty  knowledge  that  the  bills  were 
counterfeit,    lb, 

7.  An  indictment  for  passing  counterfeit  bank  bills,  founded  upon  the  fonrth 
section  of  the  statute  of  1804,  c.  120,  (Rev.  St.  c.  127,)  must  allege  that 
the  defendant  had  the  bill  in  his  possession,  "  for  the  purpose  of  render- 
ing the  same  .current  as  true,  knowing  the  same  to  be  false,  forged,  and 
counterfeit."    Commonwealth  v.  Arlin,  289. 

8.  The  second  section  of  the  statute  applies  only  to  the  bills  of  the  banks 
of  Massachusetts,  and  those  payable  at  the  United  States  banks  therein. 
lb. 

9.  If  the  tenor  of  a  counterfeit  bill  is  set  forth  in  the  indictment,  although 
in  the  caption  it  is  called  a  bank  bill,  it  is  sufficient  under  the  first  sec- 
tion of  the  act.    lb. 
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10.  On  the  trial  of  an  indictment  for  passing  counterfeit  bills  of  a  bank  in 
another  state,  the  testimony  of  experienced  brokers,  to  the  fact  of  the  ex- 
istence of  such  bank  is  sufficient.     Comnumtotalih  y.  Riley ^  67. 

11.  In  the  trial  of  an  indictment  for  uttering  a  counterfeit  bank  bill,  it  is 
competent  to  show  the  passing  of  other  counterfeit  bills  about  the  same 
time,  although  other  indictments  are  pending  against  the  prisoner  for 
those  acts.     Commonwealth  y.  Pereival,  293. 

See  FoRGEST.    Evidence,  11. 

COUNTY  OF  SUFFOLK. 
See  FiiiE,  3. 

COURT. 

See  New  Tbial.    By-Laws,  5.  Indictment,  5.    Prosecuting  Officer. 

Witness,  11.    Verdict,  2. 

CRIMES. 
See  Lottery,  4. 

DECLARATIONS. 
See  Evidence,  6.    Libel,  6,  7.    Gaming,  3. 

DEPOSITION. 
See  EvmsNCE,  20,  21,  22. 

DOGS. 
See  By-Laws,  2.    Penalty,  1. 

DUELLING. 

1.  Where,  upon  the  trial  of  an  indictment  for  carrying  a  challenge  to  a  duel, 
in  the  county  of  Suffolk,  fought  in  Rhode  Island,  it  did  not  appear  that 
there  had  been  any  trial  for  the  offence  in  Rhode  Island,  nor  what  were 
the  laws  of  that  state  in  regard  to  the  offence ;  it  was  held,  that,  for  the 
purposes  of  the  trial,  Rhode  Island  was  a  foreign  state,  and  that  sending 
the  challenge  was,  in  itself,  a  substantive  offence  under  the  statute.  Com- 
monwealih  v.  Boott,  390. 

2.  In  the  trial  of  an  indictment  for  sending  a  challenge  to  a  duel,  it  was 
hdd  to  be  sufficient  for  the  government  to  prove  that  a  written  challenge 
had  been  sent,  without  producing  the  challenge.  Commonwealth  v. 
Hooper,  400. 

3.  In  such  case  the  government  is  not  to  be  presumed  to  have  the  original 
challenge  in  its  possession.    Jb. 

4.  Upon  the  trial  of  an  indictment,  under  the  act  of  1804,  c.  123,  for  send- 
ing a  challenge  to  a  duel  fought  in  Rhode  Island,  proof  of  an  averment 
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that  the  duel  wis  not  fought  in  the  commonwealth,  was  held  to  be  (m- 
neeessary.    U. 

See  EviDSNCB,  5,  6,  7. 

ELECTION. 
See  YorxNo  aiqd  Votibs.    Matoa  ahb  Aldbsksit. 

EVIDENCE. 

1.  To  support  an  allegation  in  an  indictment,  for  selling  lottery  tickets, 
that  the  offence  was  oonunitted  on  a  particular  day,  it  is  sufficient  to 
prove  its  commission  sometime  before  the  finding  of  the  bill  by  the 
grand  jury.    Commonwealth  r.  Braynard^  146. 

2.  Where  a  defendant  has  voluntarily  put  his  character  in  issue,  and  evi- 
dence for  the  prosecution  has  been  introduced,  the  examination  may  ex- 
tend to  particular  facts.     Commonwealth  v.  Robinson^  230. 

3.  In  the  trial  of  an  indictment  for  obtaining  goods  under  false  pretences, 
which  set  forth  that  the  defendant  had  obtained  the  goods  under  pre- 
tence of  sending  them  to  Charleston,  S.  C,  the  evidence  of  the  person 
usually  employed  to  cart  goods  for  the  defendant,  that  no  goods  hsd  been 
carried  by  him  for  the  defendant,  to  any  ship  bound  for  that  port,  was 
held  to  be  admissible.     Commonwealth  t.  Hershell^  70. 

4.  Where,  in  the  trial  of  an  indictment  for  cheating  an  insurance  company 
by  false  pretences,  the  president  of  the  company  testified  to  certain 
instructions  given  by  him  to  one  of  the  defendants,  relative  to  the  char- 
acter of  the  evidence  of  the  loss  required ;  it  was  hdd^  that  the  declara- 
tions of  such  defendant,  made  to  a  third  person,  in  the  absence  of  the 
president,  after  the  giving  of  such  instructions,  were  not  admissible  to 
explain  or  contradict  the  testimony  of  the  president  in  regard  to  them. 
Commohwealth  v.  Drake,  4S5. 

5.  Upon  the  trial  of  an  indictment  for  carrying  a  challenge  to  a  duel,  the 
confessions  and  statements  of  the  principal,  tending  to  establish  his  gnilt, 
made  in  the  absence  of  the  second,  were  hdd  to  he  admissible.  Com- 
momweaUh  t.  Boott,  390. 

6.  Upon  the  trial  of  an  indictment  for  "giving,  sending,  and  delivering  a 
challenge  "  to  a  duel  as  a  second,  evidence  of  a  custom  for  a  second  to 
deliver  a  challenge  was  held  to  be  inadmissible.    Jh. 

7.  Upon  the  trial  of  an  indictment  for  carrying  a  challenge  to  a  duel  as  a 
second,  evidence  to  show  that  the  defendant  was  a  friend  to  the  prin- 
cipal in  a  previous  difficulty  with  another  person,  was  held  to  be  inadmis- 
sible,   lb. 

8.  Where,  in  the  trial  of  an  indictment  against  the  mayor  and  aldermen 
of  the  city  of  Boston,  for  neglect  in  omitting  to  return  certain  votes  to 
the  governor  and  oonncil,  which  were  cast  in  said  city,  at  an  election  of 
a  member  of  congress,  it  appeared,  that,  after  one  certificate  of  the  votes 
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iiad  been  returned,  an  error  had  been  dtscovered  tbeieiD,a»d  an  amended 
«erti6cale  returned  which  had  been  r^^ected  hj  tfaegoTernor  and  couneil, 
and  retained  by  them  unopened ;  it  waa  held,  that  such  rejected  oertifi- 
cate  was  admiseible,  and  should  be  taken  from  the  secretary  of  state  asid 
opened  by  the  court.    Commonwealth  r.  Mayor  and  Aldermerty  298. 

9.  In  such  case,  it  was  also  keldy  that  the  report  of  the  committee  of  the 
governor  and  council,  to  whom  such  amended  certificate  had  been  re- 
ferred, was  legal  evidence  of  the  existence  of  the  second  certificate,  and 
of  the  time  of  its  delivery  and  rejection,    lb. 

10.  Where,  in  the  trial  of  an  indictment  for  illegal  voting  at  a  ward  meet- 
ing in  the  city  of  Boston,  a  copy  of  the  record  of  the  proceedings  of  chat 
meeting,  kept  by  the  clerk  of  the  ward,  was  read,  to  show  that  such  pro- 
ceedings were  illegal,  and  oral  testimony  was  offered  to  prove  the  same, 
it  was  held,  that  such  testimony  was  inadmissible,  because  the  record 
was  the  best  evidence  of  the  fact.     Commonwealik  v.  Wallace^  592. 

11.  Where,  upon  the  trial  of  an  indictment  for  forging  and  uttering  a 
counterfeit  bank  bill,  purporting  to  be  the  bill  of  a  bank  in  the  state  of 
New  York,  a  copy  of  the  act  of  incorporation  of  such  bank,  and  of  a  part 
of  another  additional  act  increasing  the  capital  of  the  bank,  certified  by 
the  deputy-secretary  of  state,  under  seal  of  the  secretary's  office,  together 
with  a  certificate  of  the  lieutenant-governor,  under  the  privy  seal  of  the 
state,  that  the  same  was  authenticated  in  due  form,  and  by  the  proper 
officer  was  offered  in  evidence ;  it  was  held,  that  both  seals  were  seals  of 
the  state  of  New  York,  within  the  meaning  of  the  act  of  congress  of 
March,  1790 ;  and  that  the  evidence  might  go  to  the  jury,  open  to  any 
objections  arising  from  the  whole  of  the  additional  act  not  being  pro- 
duced.   C&mmonweallh  v.  Read^  160. 

12.  It  is  competent  to  prove,  by  parol  testimony,  the  existence  and  acts  of 
a  corporation  in  another  state.    Jb. 

13.  Where  a  part  of  a  by-law  of  the  town  of  Boston  was  read  to  support  an 
indictment,  it  was  held,  that  the  whole  of  the  by-law  ought  to  be  pat  into 
the  case.     Commonwealth  v.  Worcester,  100. 

14.  Upon  the  trial  of  a  person  upon  a  complaint  for  having  driven  his 
horses  and  woodcart  on  a  trot,  through  the  streets  of  Boston,  contrary  to 
a  by-law  of  the  city,  it  was  Ae/i,  that  evidence,  to  show  that  the  mayor 
and  the  city  marshal,  in  various  conversations  with  the  defendant  and 
other  persons,  had  said  that  the  drivers  of  carts  might  drive  at  a  mode- 
rate trot,  was  inadmissible,    lb, 

15.  Evidence  to  show  that  the  defendant  had  been,  for  several  years,  re- 
puted to  be  a  prudent  and  careful  driver,  was  also  excluded.    lb, 

16.  Evidence  to  show  that,  if  the  drivers  of  woodcarts  shonld  be  compelled 
to  drive  at  a  moderate  footpace,  it  would  tend  to  raise  the  price  of  wood, 
and  so  be  prejudicial  to  the  inhabitants  of  Boston,  was  also  ex- 
cluded,   lb, 

90 
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17.  Where,  upon  the  trial  of  a  depnty-sheriff,  for  receiTtng  eztoraiye  fees, 
it  appeared  that  a  writ  was  handed  to  the  officer,  upon  which  property 
was  attached,  and  that,  on  the  same  day,  another  writ  was  handed  to 
the  officer  in  substitution  for  the  other ;  and  that,  upon  a  settlemeut  be- 
tween the  parties  to  the  suit,  the  first  writ  was  returned  to  the  plaintifi^ 
and  the  last  was  retained  by  the  officer,  and  not  produced  at  his  trial, 
and  that  the  fees  of  the  officer  for  a  serrice  had  been  paid ;  it  was  hdd, 
that  the  jury  might  presume  that  the  writ,  if  produced,  would  prove  a 
legal  serrice  by  the  officer.     Commonwealth  v.  Dermie,  165. 

IS.  Where,  in  the  trial  of  certain  journeymen  bootmakers,  for  a  conspiracy 
to  prevent  master  bootmakers  from  employing  any  journeyman  who 
was  not  a  member  of  a  journeymen  bootmakers'  society,  to  which  the 
defendants  belonged,  the  counsel  for  the  defence  inquired  of  a  witness 
the  price  of  flour  at  the  formation  of  the  society,  to  show  that  the  object 
of  the  defendants  in  forming  their  society,  was  to  raise  the  price  of 
wages  in  proportion  to  the  price  of  flour  and  other  necessaries ;  it  was 
lield,  that  such  testimony  was  inadmissible.  Commonwealth  v.  EwUf 
609. 

19.  Where,  on  the  trial  of  a  person  for  shop-breaking  in  the  night  time,  it 
appeared  in  evidence,  that  violence  had  been  offered  to  the  door,  and  that 
it  had  been  forced  open ;  it  was  held,  that  the  jury  might  infer  that  the 
door  had  been  duly  closed  on  the  oight  of  the  felony.  CommonweaUh  v. 
AferriK,  1. 

20.  Where  a  party,  at  whose  request  a  deposition  in  perpetuam  was  taken, 
omitted,  in  his  application,  to  state  that  he  was  desirous  to  perpetuate 
the  testimony  of  the  witness,  as  prescribed  by  the  Revised  Statutes, 
c.  94,  s.  34,  but  no  objection  was  made  for  that  reason,  at  the  time  of 
taking  the  deposition,  and  the  notice  of  the  magistrates  to  the  deponent, 
and  their  certificate,  showed  that  the  deposition  was  taken  in  perpetuam; 
it  was  heldf  that  such  deposition  was  not,  for  that  cause,  inadmissible. 
Commonwealth  v.  Stone^  604. 

21.  An  unrecorded  deposition  tVa  perpettutm  is  admissible  to  support  an  in- 
dictment for  perjury  against  the  deponent,  at  any  time  within  the  ninety 
days  prescribed  by  the  Revised  Statutes,  c.  94,  s.  37,  for  recording  such 
depositions,  but  not  after  that  time  has  elapsed,    lb. 

22.  Where  an  indictment  for  perjury  against  a  deponent,  committed  in 
giving  a  deposition  taken  in  perpetuam,  concluded  with  the  following 
words :  **  as  by  bis  said  answers  to  said  interrogatories  written  in  said 
deposition  remaining,  will,  among  other  things,  appear ; "  it  was  held, 
that,  upon  the  rejection  of  the  deposition,  parol  evidence  was  inadmissi- 
ble to  prove  the  testimony  of  the  deponent,    lb. 

23.  Thecontentsof  a  letter,  written  by  a  prisoner,  cannot  be  testified  to 
by  a  witness  for  the  prosecution,  unless  it  is  shown  that  the  letter  is  de- 
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stroyed,  or  in  possesaion  of  the  prisoner.     Commonwealth  t.    Than^ 
ton,  28* 

24.  Where  a  person  was  indicted  for  aiding  and  abetting  another,  in  illegal 
voting,  under  the  act  of  1813,  c.  68,  knowledge  that  the  principal  was  an 
uoqualified  voter,  is  not  to  be  presamed  in  such  case,  but  is  to  be 
alleged  and  proved  like  any  other  fact.    Commonwealih  v.  Aglar^  412. 

25.  Where  an  indictment  for  perjury  alleged  that  the  defendant  had  conveyed 
an  estate  to  B,  which  had  been  previously  mortgaged  to  C  ;  that  C  had  re- 
covered a  judgment,  under  the  mortgage,  for  the  possession  of  the  estate; 
that  a  petition  for  a  review  had  been  presented  by  B,  by  reason  of  newly 
discovered  evidence  to  show  a  technical  payment  of  the  debt  secored  by  the 
mortgage  ;  and  that  the  defendant  was  guilty  of  perjury  in  testifying,  at 
the  hearing  of  the  petition,  that  he  had  informed  B,  at  the  time  of  the 
conveyance,  of  the  existence  of  the  mortgage;  and  the  record  of  the  pro- 
ceedings at  the  hearing,  offered  in  evidence  at  the  trial,  set  forth,  that  the 
petition  was  for  a  review  of  a  judgment  *'  for  the  possession  of  the  peti- 
tioner's mill-site  and  mills,"  whereas  the  indictment  alleged  that  the  judg- 
ment was  '*  for  possession  of  the  land,  mill-site  and  mills  of  B  ;  "  and  the 
record  also  set  forth,  that  the  petition  was  "  for  a  review  of  a  certain  ac- 
tion and  supersedeas  and  stay  of  execution,"  but  the  indictment  alleged, 
that  the  petition  was  *<  for  a  review  of  a  certain  action  and  judgment ;  "  it 
was  heldf  that  as  the  indictment  did  not  recite  the  record,  such  variances 
were  no  ground  for  the  rejection  of  the  testimony.  Commonwealth  v. 
Farley,  654. 

26.  Held,  also,  that  although  the  indictment  alleged,  that  the  hearing  was  on 
the  third  day  of  April,  before  three  of  the  justices  of  the  supreme  judicial 
court,  when  the  record  set  forth  that  it  was  on  the  tenth  day  of  April,  be- 
fore the  supreme  judicial  court,  the  record  was  admissible,    lb. 

27.  Held,  also,  that  any  of  the  proceedings  set  forth  in  said  indictment,  as 
having  occurred  at  said  hearing,  and  not  set  foith  in  the  record,  might  be 
proved  aliunde,    lb, 

28.  Held,  also,  that  where  the  indictment  set  forth  that  the  parties  were  ''  at 
issue  "  at  the  hearing  —  no  issue  having  been  then  there  joined  —  the  words 
were  to  be  taken  in  their  popular  signi6cation.     lb, 

29.  Held,  also,  that  a  question  to  the  following  effect :  Did  A,  while  upon  the 
witness-stand,  say  anything  relative  to  an  outstanding  mortgage,  made  by 
him  to  C  upon  the  lands  where  the  mUl  of  the  company  stands,  and  con- 
cerning his  telling  H.  and  0.  anything  relating  to  it;  if  yea,  what?  was 
proper.     lb. 

See  Bastardy,  3.  Cottnterfeiting,  6, 10, 11.  Ditellino,  2, 3,  4.  Ex- 
tortion, 2,  4,  5,  6.  False  Pretences,  5.  Forgery,  6,  7.  GAMiNa, 
2,  3.     Confessions.    Libel,  6  to  20.    Lottery,  3.    Nuisance,  1. 
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EX  POST  FACTO  LAW. 

Where,  after  a  complaint  had  been  instituted  against  a  person  for  the  vio- 
lation of  an  ordinance  of  the  city  of  Boston,  in  which  complaint  the 
charter  of  the  city  and  the  ordinance  were  not  set  forth,  the  legislature 
passed  an  act,  declaring  it  sufficient  to  set  forth  the  substance  of  com- 
plaints before  the  police  court,  without  setting  forth  the  special  acts  of 
the  legislature,  or  the  ordinances  or  by-laws  of  the  city,  on  which  they 
were  founded ;  it  was  held^  that  the  act  did  not  operate  as  an  ex  post 
facto  law,  but  only  affected  the  forms  of  proceeding.  Commonwealth  v. 
Se€t/i^  85. 

EXTORTION. 

1.  Where,  upon  the  trial  of  a  deputy  sheriff  for  receiving  extorsire  fees,  it 
appeared  that  the  property  of  the  debtor,  sold  on  execution,  was  suffi- 
cient to  pay  the  officer's  fees,  but  that  they  were  paid  by  the  cred- 
itor ;  it  was  heldy  that  such  fees  were  a  charge  to  the  debtor,  and  that  the 
payment  by  the  creditor  was  voluntary,  and  therefore  that  the  officer  was 
not  guilty  of  extortion.     Commonwealth  v.  Dennie,  165. 

2.  Where,  upon  the  trial  of  a  deputy  sheriff  for  receiving  extorsive  fees,  it 
was  proved,  that  the  money  was  not  paid,  but  that  a  note  was  given  by 
the  debtor,  which  remained  unpaid  ;  it  was  held,  that  this  would  not  au- 
thorize a  conviction,    lb. 

3.  Where,  upon  such  trial,  it  appeared  that  upon  a  settlement  between  the 
parties,  it  was  agreed,  that  the  defendants  in  the  suit  should  pay  for  the 
service,  and  the  plaintiff  paid  the  officer  his  fees,  and  received  the  note  of 
the  defendants  therefor ;  it  was  held,  that  the  officer  not  being  a  party 
to  such  settlement,  might  rightfully  demand  his  fees  of  the  plaintiff,  and 
that  such  payment  was  not  voluntary  in  consequence  of  such  agree- 
ment,   lb, 

4.  In  the  trial  of  an  indictment  of  a  deputy  sheriff  for  charging  extorsive 
fees,  contrary  to  the  act  of  1795,  c.  41,  evidence  of  the  construction  put 
upon  the  statute  by  officers  generally,  is  inadmissible.    lb. 

5.  Upon  the  tiial  of  a  deputy  sheriff,  for  receiving  extorsive  fees  in  the  ser- 
vice of  a  writ,  proof  must  first  be  given  of  the  existence  of  the  writ  and  its 
delivery  to  the  officer,     lb. 

6.  Where,  upon  the  trial  of  a  deputy  sheriff,  for  receiving  extorsive  fees  in 
the  service  of  a  writ  and  execution,  the  indictment  set  forth  that  the  writ, 
upon  which  the  execution  was  founded,  bore  date  the  twentieth  day  of  a 
certain  month ;  it  was  held,  that  a  writ  dated  the  tenth  day  of  the  same 
month,  offered  in  evidence  as  the  foundation  of  the  execution,  could  not 
be  admitted,  and  that  the  variance  waa  fatal,    lb. 

FALSE  PRETENCES. 
1.  A  keeper  of  an  intelligence  office,  who  agreed  to  procure  a  place  for  an 
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afpUMUt  in  eoiiMdaratioB  of  twiy  dollats  pttid  in.  advance,  boi  with  no 
intontioii  to  pfoOUe  auoh  a  plaee,  and,  by  fidady  aUoging  that  he  had  a 
aHnatioii  in  vieWy  indooed  tho  atppUcant  to  pay  tko  money,  waa  held  to  bo 
guilty  of  obtaining  money  by  falae  pietencea  wkhift  the  atatale  of  1815, 
0.  136.  [Rev.  Stat.  e.  196,  s.  33.]  CommanueaUh  y.  Parker^  24. 
3.  The  note  of  a  minor  is  net  prbperty  withia  the  aoi  of  1816,  c  136.  (Rot. 
Stat.  c.  126,  8.  32.)     ComowMMikk  t.  LmwBUter\  428. 

3.  Where,  by  mean*  of  ftlae  fHreteoees,  a  paity  had  obtained  from  a-  minor 
hia  note,  which  at  the  time  of  the  pcoaeoutionvaanot  dod  nOz  paid ;  it 
%raa  hdd^  that  the  offenee  of  cheating  by  fttlae  pgetencea  waa  not  eomf 
plete.    Ih. 

4.  In  the  trial  of  an  indictment,  under  the  aet  of  1815;  c.  143,  for  obtaining 
gooda  by  fUae  pretencea  from  a  meroanUle  firm,  pretencea  pro^red  to  have 
been  made  to  one  partner  were  hdd  to  aoatiUA  the  indiotmenL  Omtmon- 
monweakh  y,  Moear,A10. 

5.  Ta  convict  a  peraon  indieted  for  obtaining  gooda  Doder  fidae  i«etenoea,  it 
is  sufBcient  for  the  jury  to  be  satisfied,  that  the  false  pretences  were  a  ma- 
terial inducement  to  the  party  to  deliver  the  goods,  and  that  without  such 
pretencea  the  goods  would  not  have  been  deMrered.  CommomoeaUh  ▼. 
HersheUy  70. 

See  Evidence,  3,  4.    New  Trial,  3,  4.    Verdict,  4. 

FEES. 
See  ExTORTioK. 

FIRE. 

1.  The  statute  of  1804,  c.  131,  (Hev.  St  c.  126,)  by  the  term  vessel  does 
not  mean  a  small,  unfinished  boat,  still  in  the  handa  of  the  builder,  and 
unfit  for  use.     Commonweaitk  v.  FranciSf  240. 

2.  Setting  fire  to  an  unfinished  boat  in  a  shop,  with  intent  to  burn  the  build- 
ing, is  a  misdemeanor  at  common  law,  but  unless  some  permanent  part  of 
the  building  be  burned,  it  does  not  come  imder  the  statute  of  1804,  c.  131. 
lb. 

3.  Under  the  statute  of  1804,  c.  131,  a  vessel  lies  "  within  the  body  of  the 
county,"  when  it  lies  in  the  water  which  fiows  within  the  county,  and  not 
upon  the  high  seas.    lb. 

FORGERY. 

1.  To  counterfeit  any  writing  of  a  private  nature,  with  a  fraudulent  intent, 
and  whereby  another  may  be  prejudiced,  is  forgery  at  common  law.  Qwi- 
monweaUh  v.  Chandler^  187. 

2.  To  forge  a  note  or  other  private  instrument  ia  the  name  of  a  fietitioua 
person,  and  for  the  purposes  of  fraud,  is  forgery  under  the  statute,    lb. 

3.  Where  an  indictment  alleged,  that  the  defendant,  contriving  and  intend- 
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ing  to  deceive  one  S.  6.  P.  and  to  iodaoe  him  to  employ  the  defendant, 
and  to  pay  him  a  large  sum  of  money  as  wages,  exhibited  and  delivered 
to  the  eaid  S.  G.  P.  a  certain  pretended  certificate  of  good  character,  it 
waa  held,  that  this  did  not  conatitnte  forgery,    lb. 

4.  If  a  person  passes  a  note  as  genuine,  knowing  it  to  be  forged,  the  Uw 
infers  that  the  intent  was  to  de&aud,  because  it  is  the  natural  conse- 
quence of  the  act.     Commomoeaiih  v.  Whitney ,  588. 

6.  If  one  signs  the  name  of  another  to  an  instrument,  with  the  honest  beUef 
that  he  had  authority  to  do  so,  it  negatives  the  intent  to  defraud,    lb. 

6.  Where,  in  an  indictment  for  forgery,  it  was  alleged  that  the  act  was  done 
with  intent  to  defraud  one  D.  F. ;  it  was  hdd,  that  the  intent  to  defraud 
D.  F.  was  material,  and  must  be  proved.  lb. 

7.  On  the  trial  of  an  indictment  for  forgery,  it  was  held,  that  the  record  and 
judgment  of  the  police  court  could  not  be  used  in  evidence,  unless  the  cir- 
cumstances of  the  prisoner's  examination  there,  were  first  shown  by  the 
magistrate  or  some  other  person  present.     CommonweaUh  v.  J^encA,  8S. 

See  Verdict,  1.    Witness,  6,  7. 

FOREIGN   STATES. 
See  Counterfeiting,  1.    Duelling,  1.    Evidence,  13. 

GAMING. 

1.  A  person  occupying  one  room  only  of  a  house,  and  keeping  a  faio  bank 
therein,  for  public  resort,  is  within  the  statute  of  1798,  c.  20,  although 
the  words  of  the  statute  are  <'  keeping  a  house ;  "  and  although  there  be 
no  proof  of  his  paying  rent  for  the  room.     Conrnumwealth  v.  ^de,  19. 

2.  On  the  trial  of  an  indictment  for  gaming,  it  is  not  necessary  to  prove  the 
precise  day,  if  the  oflfence  be  proved  to  have  been  committed  before  the 
fiuding  of  the  indictment,    lb. . 

3.  The  declarations  of  a  person  indicted  for  keeping  a/oro  bank,  made  pub- 
licly at  the  time  of  the  oflfence,  that  he  was  playing  as  the  agent  of  an- 
other, are  inadmissible  as  evidence  in  his  defence,    lb. 

See  Counterfeiting,  2.    Indictment,  8. 

GRAND  JURY. 
See  Indictment.    Arrest  of  Judgment.    Buildings,!. 

FORFEITURE. 
See  Gunpowder. 

GUNPOWDER. 

1.  Under  the  statute  of  1820,  c.  47,  it  was  held,  that  gunpowder  in  a  boat, 
driven  within  two  hundred  yards  of  the  wharf,  by  the  violence  of  the  wind 
and  waves,  without  the  fault  or  negligence  of  the  person  having  custody 
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of  the  same,  and  seized  within  an  honi  afterwards,  was  not  thus  rendered 
liable  to  forfeiture.     TVueman  v.  Cfunpawder^  14. 
9.  The  same  drcumstanoes  will  excuse  the  omission  to  display  a  red  flag,  as 
required  by  the  laws  of  the  firewards  of  the  city  of  Boston,    lb, 

3.  Under  the  statute  of  1820,  o.  47,  the  fiiewards  hare  no  authority  to  create 
a  cause  of  forfeiture,  which  is  not  authorized  by  the  act.    lb, 

4.  Where  issue  was  joined  on  a  plea  of  not  guilty  to  a  libel  for  a  forfeiture  of 
.  gunpowder,  under  the  act  of  1833,  c.  151,  and  the  jury  returned  that  the 

gunpowder  was  had,  kept  and  possessed,  in  a  building  contrary  to  the 
statutes,  and  the  rules  and  regulations  of  the  engineers,  and  that  the  claim- 
ant was  noVguilty ;  it  was  hdd,  that  the  gunpowder  was  forfeited,  and  that 
the  claimant  was  not  liable  for  the  costs  of  prosecution.  Bamicoai  v.  Gun' 
powder,  596. 

See  Pleading,  1. 

INDICTMENT. 

See  Variance.    Pbeyious  Indictment.    Arbbst  of  Judgment.    Com- 
plaint.   Information. 

1.  Where  the  materiality  of  the  evidence  is  averred  in  an  indictment  for  per- 
jury, and  there  is  nothing  in  the  record  of  the  case  in  which  the  evidence,  for 
which  the  defendant  was  indicted,  was  given,  contradicting  it,  the  indict- 
ment cannot  be  quashed  for  insufficiency.     Commonwealth  y.  Farley^  654. 

2.  Where  it  appeared  upon  the  face  of  an  indictment  that  it  was  found  **  by 
the  grand  jurors  of  the  commonwealth  on  their  oath,"  and  the  county  in 
which  it  was  found,  and  the  names  of  the  jurors  appeared  upon  the  re- 
cord, it  was  held  to  be  sufficient.     Commonwealth  ▼.  Johnson^  284. 

3.  In  such  case,  the  words  "  on  their  oath,"  are  equivalent  to  the  words 
*'  on  their  several  oaths,"  and  sufficient.    Jb. 

4.  Where  a  trial  had  been  commenced,  and  it  was  then  discovered  that  the 
indictment  was  not  signed  by  the  foreman  of  the  grand  jury,  it  was  held, 
that  no  further  proceedings  could  be  had  on  it,  (although  the  counsel 
were  willing  to  proceed.)     Commonwealth  v.  Sargent^  116. 

5.  Where  an  indictment  is  signed  by  a  juror,  and  it  does  not  appear  that 
he  signed  it  as  foreman,  it  is  competent  for  the  court  to  examine  the  re- 
cords, to  determine  who  was  the  foreman  ;  and  if  such  juror  was  the 
foreman,  the  indictment  will  be  deemed  good.  Commonwealth  v.  Reed, 
180. 

6.  Where  a  trial  had  been  commenced,  and  it  was  then  discovered  that  the 
indictment  was  not  signed  by  the  foreman  of  the  grand  jury,  and  the  in- 
dictment was  withdrawn  from  the  jury,  it  was  held^  that  they  could  not 
find  another  bill  against  the  same  persons,  for  the  same  offence,  without 
the  authority  of  the  court    Commonwealth  v.  Sargent,  116. 

7.  Where  there  was  a  joinder  of  a  felony  with  a  misdemeanor  under  the 
statute,  requiring  different  evidence  to  support  the  several  charges  and 
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diffiNreot  puniflhaHwU,  in  ca«e  of  coanctioHf  the  iB»joiii4er  vas  kM  to 
be  faial. 
8.  Where  several  penmis  keep  a  common  gamiog-boute,  they  may  be 
jointly  or  separately  indicted,  but  if  jointly  indicted,  they  are  to  be  con- 
sidered as  tried  eeparaiely,  and  each  is  to  pay  the  same  penalty,  and 
suffer  the  same  consequences,  aa  if  ii  had  been  his  sole  act.  CaswMn- 
weaUh  y.  Hyde,  19. 

See  CamrrBBFEiTiKo,  4,  5, 7,9, 11.  Evidence,  1, 2,  4.  Jubisdiction,  3. 
Labcent,  4.  Libel,  5,  8.  Lottebt,  4,  5.  Pebjttbt,  4.  Sentence. 
PBOSEcuTiNa  Officeb. 

INFANT. 
See  False  Pbetejicbs,  2,  3.    Intoxication. 

INFOEMATION. 
See  Pleading,  3. 

INTELLIGENCE  OFFICE. 
See  False  Pbetences,  1. 

INSANITY. 
See  Intozigation. 

INTOXICATION. 

A  temporary  mental  derangement  prodnced  by  drinking  intozicatiog  liquor, 
under  which  a  boy  of  thirteen  years  of  age  committed  a  theft,  authorizes 
a  jury  to  acquit  him.     CormnomoeaUh  v.  JFVencft,  163. 

JUDGES. 
See  Penalty,  1.    Coubt.    Jxtbisoiction. 

JURISDICTION. 

1.  The  municipal  court  has  cognizance  of  cases  of  infringement  of  the  by- 
laws of  the  city  of  Boston.    Commomoealtk  r.  Nightingale^  251. 

2.  A  court  has  no  cognizance  of  an  offence  for  which  it  cannot  inflict  the 
extent  of  the  punishment  prescribed  by  the  statute*  Commonwwldi  r. 
Curtis,  202. 

3.  The  police  court  of  the  city  of  Boston  has  no  jurisdiction  of  a  complaint 
for  an  assault  and  battery  upon  a  constable,  and  rescniag  from  his  keep- 
ing a  prisoner  in  lawful  custody ;  and  a  convictioa  upon  such  complaint, 
in  that  court,  is  not  a  bar  to  a  prosecution  by  indictment.  Ccmawn^ 
wealth  7.  Jfyde,  112. 
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4.  Under  tbe  acts  of  1783  and  1794,  the  police  coon  of  the  city  of  Boston 
has  jurisdiction  of  the  offence  of  a  riot,  connected  with  an  assanlt  not  of 
an  aggravated  character.     Comm<mweaUh  v.  TwomUy^  222. 

5.  The  police  coart  of  the  city  of  Boston  has  jurisdiction  of  a  complaint 
against  a  person  for  driving  his  horses  and  cart  on  a  trot,  through  the 
streets,  contrary  to  a  hy-law  of  the  city.  Qnnmomoeakk  ▼.  Worcester  ^ 
100. 

See  Bastardt,  2. 

JURY. 

See  Jurors.     Verdict.     By-Law,  5.     Evidence,  11,  17,  19.     False  ' 
Pretences,  5.    Market,  2,  3.    Votino  and  Voters,  7. 

JURORS. 
See  Continuance.    New  Trial,  6, 7,  8.    Penaltt,  1. 

JUSTIFIABLE   HOMICIDE. 

1.  Where,  in  case  of  a  mntaal  conflict  between  two  persons,  one  of  them 
declines  any  further  combat,  and  reti^ats  as  far  as  he  can  with  safety, 
and  then,  through  necessity  and  to  avoid  immediate  death,  kills  his  ad- 
versary ;  it  is  justifiable  homicide.     Commonwealth  v.  Riley,  471. 

2.  Where,  in  an  affray,  A.  knocked  down  and  beat  B.,  and  C,  a  bystander, 
believing  that  the  life  of  B.  was  in  danger,  gave  him  a  knife  to  defend 
himself,  to  prevent  further  mischief;  it  was  held  that  C.  was  justified  in 
giving  B.  the  knife,    lb. 

KIDNAPPING. 

The  carrying  away  of  a  free  black  child,  five  years  of  age,  against  her  will, 
from  the  family  of  the  person  by  whom  she  had  been  formerly  owned  as  a 
slave,  and  secreting  her,  is  an  offence  within  the  Revised  Statates,  c.  185, 
s.  20  and  31.     Commonwealth  v.  Robinson,  488. 

LARCENY. 

1.  If  one,  having  no  cause  of  action,  sues  out  a  writ  for  a  fictitious  demand, 
and  so  gets  possession  of  the  property  of  another,  which  he  converts  to  his 
own  use,  and  with  intent  to  defraud  the  owner,  it  is  larceny.  Common- 
wealth  V.  Low,  477. 

2.  If  one,  having  a  right  of  action,  makes  use  of  a  process,  which  he  knows 
that  he  has  no  right  to  adopt,  to  get  the  property  of  his  debtor,  and  with 
intent  to  defraud  him,  it  is  larceny,    id. 

3.  Where,  upon  the  icial  of  an  indictment  for  the  felonious  taking  of  a  deed, 
it  appeared  that  the  defendant  had  contracted  verbally  to  sell  certain  real 
estate  to  B. ;  that  they  met  to  settle  the  contract,  and  agreed  upon  a  final 
meeting  lor  that  purpose ;  that  in  the  meantime  the  defendant  delivered  to 
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B.,  confidentially,  a  deed,  that  he  might  ascertain  its  conectneas,  neither 
party  considering  the  basiness  settled ;  that  B.  gare  the  deed  to  his  coon- 
sel  to  examine  the  title,  and  if  satisfactory,  to  leare  it  at  the  registry  to  be 
recorded,  which  was  done ;  that  upon  the  meeting  for  a  final  settlement  at 
the  registry  office,  a  dispate  arose  between  the  parties  on  a  collateral 
point,  and  the  defendant  asked  the  register  for  the  deed,  and  on  receiving 
it,  destroyed  it,  calling  upon  those  present  to  witness  the  act ;  it  was  hdd^ 
that  if  the  defendant  honestly  thought  that  he  had  a  right  to  the  paper, 
the  idea  of  a  felonious  intent  was  exdaded.  QmmonweaUh  t.  Wdd^ 
157. 

4.  Where  goods  belonging  to  different  persons  are  stolen  at  one  time  and 
place,  the  oflfence  may  be  set  forth  in  one  count  in  the  bdictment.  Onn- 
monweaUh  t.  Williams^  84.  * 

6.  If,  upon  a  settlement  between  a  lessor  and  a  lessee,  under  which  an  un- 
expired lease  was  to  be  given  up  by  the  lessor,  upon  the  payment  of  a 
sum  of  money  by  the  lessee,  a  misunderstanding  arose  as  to  the  amount  of 
money,  and  the  lessee  carried  away  the  lease,  the  receipt  for  the  money, 
and  the  money  oflfered  in  payment ;  such  taking  was  matter  of  civil  contro- 
Tersy  only.    Commonwealth  t.  RMnsonf  330. 

LICENSE. 
See  Bt-Law8,  3. 

LEGISLATURE. 
See  Constitutional  Law.    Ex  Post  Facto  Law. 

LIBEL. 
See  Blasphemy. 

1.  The  English  law  of  libel  made  part  of  the  common  law,  and  was  used 
and  practised  upon  by  the  courts  in  Massachusetts,  before  the  adoption  of 
the  constitution.     CkfnmonweaUh  ▼.  WkUmarshy  441. 

3.  The  legislature  and  the  supreme  judicial  court  of  Massachusetts  have  re- 
peatedly, since  the  adoption  of  the  constitution,  recognized  libel  as  an  in- 
dictable offence,    lb* 

3.  The  sixteenth  article  of  the  bill  of  rights  did  not  repeal  the  common  law 
of  libel,  as  a  criminal  ofifence.    lb. 

4.  The  editor  and  publisher  of  a  newspaper  is  answerable  in  law  if  its  con- 
tents are  libellous,  unless  the  libellous  matter  was  inserted  by  some  one 
without  his  order  and  against  his  will.     Commonwealth  y.  Kneeland,  346. 

5.  Where  the  matter  set  forth  in  an  indictment  for  a  newspaper  libel  does 
not  amount  to  a  libel,  the  defect  cannot  be  supplied  by  other  parts  of  the 
libellous  publication.     Commonwealth  t.  SndHng,  318. 

6.  In  the  trial  of  an  indictment  for  a  newspaper  libel,  evidence  of  the  ad- 
miasions  of  the  editor  of  the  newspaper  as  to  the  authorship  of  the  pvUi- 
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cation,  made  ia  the  absence  of  the  defendant,  weie  hdd  to  be  inadmissible, 
nntil  a  proper  foandation  by  proof  had  been  laid  that  the  defendant  was 
the  author.     Commonwealth  ▼.  Guild,  389. 

7.  The  acknowledgment  of  the  defendant  is  good  evidence  of  the  anthorship 
of  a  libel.    lb> 

8.  In  admitting  evidence  of  the  truth  of  a  libel,  the  court  is  gnided  by  the 
libellous  publication  and  not  by  the  allegations  in  the  indictment,    lb. 

9.  Where,  in  the  trial  of  an  indictment  for  a  libel,  the  publication  set  forth 
that  one  F.  made  certain  statements  of  his  own  conduct  while  on  a  jury  ; 
evidence  of  his  conduct  whUe  in  the  jury  room,  as  well  as  of  what  occur- 
red there  generally,  was  held  to  be  inadmissible.    2b. 

10.  Where  the  editor  of  a  newspaper  was  indicted  for  the  publication  of  a 
libel,  and  upon  the  trial  a  witness  was  asked,  whether  the  editor,  at  the 
time  of  the  publication,  was  not  absent  from  town,  and  had  no  concern  in 
the  publication  of  the  number  containing  the  alleged  libel ;  it  was  hMf 
that  the  question  was  proper,  as  going  to  the  intent.  Commonwealih  t. 
Buckingham^  99. 

11.  Held  also,  to  be  proper  to  ask  a  witness,  whether,  in  his  opinion,  the 
alleged  libellous  words  referred  to  the  person  alleged  to  be  libelled.    lb, 

19.  On  the  trial  of  an  indictment  for  publishing  a  libel  in  a  newspaper,  cal- 
culated to  bring  into  ridicule  the  Russian  consul,  it  was  held  irrelevant  to 
ask  a  witness,  on  the  ground  that  the  consul,  by  viriting  criticisms,  &c., 
for  the  newspapers,  made  himself  a  fair  subject  for  such  a  satire  as  the 
publication  complained  of,  —  whether  "  the  Russian  consul  did  not  attend 
at  the  theatre,  some  years  ago,  and  assist  and  direct  in  getting  up  a  baUet 
for  public  exhibition."    lb. 

13.  Where,  on  such  trial,  it  appeared  that  the  person  alleged  to  be  libelled 
was  described  in  the  publication  as  "the  representative  of  the  emperor  of 
the  Russias,"  and  not  as  the  *'  Russian  consul ; "  it  was  hdd^  that  evi- 
dence was  admissible,  in  support  of  the  averments  in  the  indictment,  to 
show  that  the  publication  applied  to  the  Russian  consul,    lb. 

14.  Evidence  of  the  truth  of  the  publication,  to  rebut  the  charge  of  malice, 
is  inadmissible,  unless  a  good  intent  appears  upon  its  face.    lh» 

15.  Where,  on  the  trial  of  an  indictment  for  a  newspaper  libel  upon  the 
Russian  consul,  the  libellous  piece  described  the  person  as  '*  the  repre- 
sentative of  the  emperor  of  the  Russias,"  without  naming  the  Russian 
consul,  or  stating  that  such  representative  resided  in  Boston ;  it  was  held, 
that  evidence  to  prove  the  averment  in  the  indictment,  that  the  consul  was 
the  person  referred  to,  was  admissible.  Commontoealth  v.  Buckingham, 
61. 

10.  On  the  trial  of  an  indictment  for  a  libel,  which  represented  a  person  as 
having  conducted  disgracefully  at  a  ball,  it  was  held,  that  evidence  of  the 
circumstances  which  occurred  at  the  ball,  to  rebut  the  allegation  of  malice 
in  the  indictment,  was  inadmissible,    lb.  r^ 
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17.  lo  the  trial  of  an  mdictmeat  for  a  newap^ier  libel,  a  eonvoaatioB  be^ 
tweeo  the  peraon  libdled  and  the  defendant,  which  gave  riae  to  the  libel- 
loua  publication,  printed  in  the  same  newapaper  with  the  pnbliealion,  and 
to  whioh  the  publication  referred,  wan  allowed  to  be  read  by  the  eoonsei 
for  the  goTeroment,  in  opening  the  case.     CommonweaUh  t.  SnelUng,  318. 

18.  Where,  under  the  aet  of  1826,  c.  107,  (Rar.  St.  c.  133,  a.  6,)  which 
allowa  the  truth  to  be  given  in  evidence,  in  the  trial  of  indiotmentB  for 
libel,  the  defendant,  by  order  of  the  court,  furnished  a  apecifioation  of 
the  facts  intended  to  be  proved  under  the  aet,  evidenee  of  facte  not  aped- 
fied  waa  held  to  be  inadmiaaible.    lb. 

19.  Upon  the  trial  of  an  indictment  for  a  newapaper  libel,  charging  a  juatice 
of  a  court  with  official  misconduct,  lettera  addressed  to  him  by  hia  asso- 
ciate justices,  offered  in  evidence  to  ishow  their  opinions  in  regard  to  the 
administration  of  justice,  in  certain  caaes,  in  auch  court,  were  hdd  to  be 
inadmissible.     lb. 

90.  Upon  the  trial  of  an  indictment  for  a  libel,  which  charges  only  offi- 
cial misconduct,  no  evidence  of  private  misconduct  can  be  introduced.    lb. 

81.  Where  the  editor  of  a  aectarian  newspaper  publishes  an  obituary  noties, 
in  which  it  ia  atated,  that  the  deceaaed  never  used  profane  language,  the 
inteqtion  of  the  notice  being  to  promote  certain  religious  views ;  it  is  ths 
right 'of  the  editor  of  another  sectarian  newspaper,  if  he  believes  such  no- 
tice to  be  injurious,  to  state  in  his  newspaper,  that  the  deoeased  was  a 
proiane  awearer,  if  auch  was  the  caae,  and  if  auch  statement  is  made 
simply  to  counteract  what  is  believed  to  be  the  mischief  of  the  notice. 
CbmnumweaUh  v.  Baichelder^  101. 

See  Variance,  1.    Verdict,  3. 

LOTTERIES. 

1.  A  person  selling  a  chance  in  a  lottery,  and  retaining  in  his  own  hands 
the  ticket  or  other  evidence  of  the  chance,  sells  a  ticket  within  the  mean- 
ing of  the  statute  of  1825,  c.  184.     Commonwealth  v.  PoUard,  280. 

2.  Where,  upon  the  trial  of  an  indictment  for  selling  lottery  tickets,  it  is 
proved  that  the  defendant  sold  the  tickets  by  a  clerk  or  other  agent,  ^ 
jury  will  be  authorized  to  convict  the  defendatft.  CommonweaUh  v.  Broy- 
nard,  146. 

S.  If  a  person  send  to  a  printer  to  be  inserted  in  his  newspaper,  an  advertise- 
ment of  lottery  ticketa  for  sale,  he  is  guilty  of  advertising  and  cauaing  to 
be  advertised,  as  set  forth  in  the  statute  of  March,  1826.    lb. 

4.  When,  under  the  statute  of  1825,  c.  18,  the  indictment  charged  that  the 
defendant  *^  did  unlawfully  offer  for  sale  and  did  unlawfully  aell  a  lottery 
ticket,"  it  was  held  that  this  constituted  bat  one  offence.  CommonweaUh 
V.  Johnson,  284. 

5.  In  an  indictment  for  selling  lottery  tickets  in  a  state  where  no  lotteriea 
are  authorized  by  law,  it  ia  not  necessary  to  give  the  name  of  the  lottery ; 
or  to  set  forth  the  tenor  of  the  ticket,  which  never  was  in  the  power  of 
the  grand  jury.    R. 
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See  Eyidencb,  1.    Prosbcvtino  OrricEiu 

MARKET. 

1.  The  €ity  ordiDUice,  passed  November  13, 1826,  fer  the  doe  ngulatkni  of 
the  ittariset,  is  TaHd  and  binding  upon  the  eitieeaa  of  the  eommonwealth. 
Commonwudth  ▼.  Nighiingale,  S51. 

9.  Id  a  complaint  under  this  ordinance  it  is  oompetent  for  the  jury  to  settle 
from  the  evidence,  whether  the  defendant  resides  in  a  town  in  the  vicinity 
of  Boston,    lb, 

3.  When  the  defendant  offered  for  sale  in  the  market,  prodoee  of  his  own 
and  neighboring  farms,  it  was  Jteid  that  the  jnry  were  to  deude  whether  it 
was  intended  as  a  coTor  for  selling  produce  not  of  that  description.    lb, 

MAYOR  AND  ALDERMEN. 

1.  Under  the  statute  of  1833,  c.  68,  (Rev.  St  c.  4,  s.  11,)  and  the  twenty- 
third  chapter  of  the  charter  of  the  city  of  Boston,  it  is  an  indiotable  offence 
for  the  mayor  and  aldermen  of  the  city  to  omit,  through  carelessness,  to 
return  any  votes  cast  at  an  election  of  a  member  of  congress  in  said  city. 
OommoMBeaUh  ▼.  Mayor  and  Aldermen,  998. 

9.  Under  the  statute  of  1833,  o.  68  and  141,  and  the  tweHty-third  section  of 
the  charter  of  the  city  of  Boston,  the  mayor  and  aldeimen  of  the  city  may 
make  op  their  certificate  of  votes  oast  at  an  election  of  a  member  of  con- 
gress in  said  city,  at  any  time  within  ten  days  after  the  day  of  the  elec- 
tion,   lb, 

3.  Where 'the  mayor  and  aldermen  of  the  city  of  Boston  had  retarned  a  cer- 
tificate of  the  votes  east  in  said  city,  at  an  election  of  a  member  of  con- 
gress, to  the  gorernor  and  council,  and  before  ten  days  after  the  day  of  the 
election  had  elapsed,  an  error  in  such  return  was  discovered ;  it  was  held, 
that,  under  th^  city  charter,  and  the  statute  of  1833,  c.  68  and  141,  the  re- 
turn might  be  amended  at  any  time  within  the  ten  days.    lb. 

See  Bt-laws,  5.    Constitutional  Law,  4.    Evidence,  8,  9. 

MISDEMEANOR. 
See  Fire,  9. 

MISJOINDER. 
See  Indictment,  7. 

MISNOMER. 

When  a  misnomer  in  an  indictment  is  pleaded  in  abatement,  it  is  not  a  good 
replication  that  the  defendant  is  the  same  person  mentioned  in  the  indict- 
ment.    Commonwealth  v.  Dodcham,  938. 

MUNICIPAL  COURT. 
See  Jurisdiction.    Bastardt,  9. 
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NEW  TRIAL. 

1.  Where,  in  the  trial  of  a  case,  the  fact  of  the  aaaignmeDt  of  a  jadgment  to 
the  defendant  beeame  of  conBequencOi  and  the  attorney  for  the  common- 
-wealth  denied  the  existence  of  the  judgment,  which  denial  the  opposiiig 
counsel  and  the  coort  did  not  understand  him  to  make ;  and  parol  evidence 
to  show  that  such  judgment  had  become  the  property  of  the  defendant, 
was  rejected  by  the  court ;  and  where  it  appeared,  on  application  for  a 
new  trial,  that  such  judgment  was  indorsed  and  made -payable  to  bearer, 
and  that  time  would  have  been  allowed  by  the  court  for  the  production  of 
such  judgment,  if  the  attorney  for  the  commonwealth  had  been  under- 
stood to  deny  its  existence ;  a  new  trial  was  granted.  Commomoealih  ▼. 
RandaUf  500. 

3.  Evidence  that  a  witness  used  expressions,  after  a  trial,  contradicting  his  j 

testimony  in  court,  is  not  ground  for  a  new  trial.    lb, 

3.  Where  property  was  obtained  by  false  pretences,  and  the  defendant 
failed  to  show  at  the  trial  what  he  had  done  with  it  or  with  the  pro- 
ceeds ;  it  is  not  sufficient  ground  to  authorize  a  new  trial,  that  he  is 
now  desirous  to  prove  that  fact,  and  expects  that  it  would  influence  the 
jury  in  his  favor.     Qmummwealth  t.  Benesh,  084. 

4.  Where,  in  the  trial  of  an  indictment  for  obtaining  goods  by  false  pretences, 
a  book  was  produced  in  evidence,  in  which  the  representations  made  by  the 
defendant,  at  the  time  of  procuring  the  goods,  were  recorded,  and  after 
conviction  the  counsel  for  the  defence  moved  for  a  new  trial,  because, 
since  the  trial,  it  had  been  discovered,  upon  the  examinadon  of  the  book, 
that  the  entry  made  therein  of  such  representations  by  the  prosecutor,  aod 
sworn  to  by  him  as  having  been  entered  at  the  time  they  were  made,  was 
in  fact  entered  many  weeks  after  the  making  of  such  representations ;  and 
because  the  jury  were  misled  by  the  statements  of  such  prosecutor,  and  of 
the  prosecuting  officer  in  relation  to  the  time  of  such  entry  ;  it  was  hdd 
that  this  was  no  ground  for  a  new  trial,    lb. 

5.  If  the  party  or  his  counsel  failed  in  diligence  in  preparing  for  the  trial,  or 
if  there  was  a  difference  in  opinion  between  them  as  to  the  best  mode  of  de- 
fence, and  there  was  no  surprise,  a  new  trial  will  not  be  granted.     lb. 

6.  Where,  after  a  jury  had  retired  to  consult  on  their  verdict,  they  sent  a 
note  in  writing  to  the  judge,  in  the  absence  of  parties  and  counsel,  re- 
questing advice  on  certain  points  in  the  case,  and  the  judge  returned  the 
writing  without  reply,  and  directed  the  officer  to  hand  a  volume  of  reports 
to  the  foreman,  and  to  request  him  to  read  a  part  of  a  decision,  to  the  effect 
that  a  jury  in  such  circumstances  could  not  communicate  with  the  judge 
except  in  open  court ;  it  was  hdd  that  this  was  not  a  sufficient  ground  for 
a  new  trial .     Commonwealth  v .  Jenkins ,118. 

7.  Where,  in  the  trial  of  a  case  in  which  the  jury  were  to  decide  upon  both 
law  and  fact,  the  officer  in  attendance  delivered  to  them,  at  their  re- 
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qaest,  without  application  to  the  court,  after  they  had  retired  to  consult 
upon  a  verdict,  a  volume  of  the  laws  of  the  commonwealth,  containing 
the  act  upon  which  the  indictment  was  founded,  which  act  had  been  com- 
mented on  by  the  counsel  and  by  the  court,  and  which  volume  the  court 
would  have  given  them  leave  to  take  with  them,  if  requested ;  it  was  hdd^ 
that  this  was  not  a  sufScient  ground  for  a  new  trial,  lb, 
8.  Where,  after  a  jury  had  retired  under  the  attendance  of  an  officer,  and 
before  the  court  adjourned  another  officer  was  sworn  to  attend  upon  them, 
and  after  the  adjournment  a  third  was  sworn  by  the  clerk  to  supply  the 
place  of  the  second  for  a  few  minutes  ;  it  was  AeM,  that  this  was  accord- 
ing to  usage,  and  no  ground  for  a  new  trial     B, 

See  Verdict,  1,  3,  4. 

NOLLE  PROSEQUL 

After  a  jury  has  been  empaneled  to  try  the  issue,  the  indictment  cannot  be 
withdrawn  from  them,  upon  the  entry  of  a  nolle  prosequi  by  the  common- 
wealth's attorney,  without  the  consent  of  the  defendant.  Commonwealth 
V.  Goodenough,  13S. 

NOTICE. 
See  Buildings,  1. 

NUISANCE. 

1.  Where  a  wharf  is  extended  below  low  water  mark,  and  into  the  channel 
of  the  tide  waters  of  the  commonwealth,  it  does  not  necessarily  follow 
that  it  is  a  common  nuisance  and  must  be  abated,  but  this  is  the  presump- 
tion, and  the  defendant  must  show  that  it  is  no  impediment  to  navigation, 
or  detriment  to  the  public.     Commonwealth  v.  Wright^  211. 

S.  If  the  effect  of  such  wharf  is  to  fill  up  the  channel,  or  injuriously  divert 
the  current,  it  is  a  nuisance,    lb. 

See  Bt-Law8,  5. 

OFFICER. 

See  Shssiff.     Constable.     Pbosecuting  Officer.     Cashier.     New 

Trial,  6,  7,  8. 

PARTNERSHIP. 
See  False  Pretences,  4. 

PENALTY. 

Upon  a  trial,  under  the  ordinance  of  the  city  council  of  the  city  of  Boston,  of 
1824,  regulating  the  keeping  of  dogs,  and  directing  one  half  the  amount 
paid  for  a  license  to  be  paid  to  the  city  clerk,  and  one  half  of  the  penalty 
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fortbe  violatioD  of  the  ordinaooe  to  be  paid  to  the  pfoaBoalorv  withqot  de- 
dariBg*  to  what  imb  the  othev  half  shoold  be  applied ;  it  was  held,  that  it 
oonld  not  be  inferred,  that  ao j  emu  enmes  to  the  city,  althoegh  it  was 
staled,  in  the  original  complaint,  that  the  other  half  of  the  penalty  was  for 
the  Qse  of  the  city,  and,  consequently,  that  the  justices  of  the  police  aod 
municipal  courts  and  the  jurors  were  not  interestild  by  reason  of  being  paid 
by  the  ctty.     CanvMnweakh  ▼.  Bean^  85. 

See  BviLBn«6S,  1.    Bt-Laws,  6.   Consfisact,  1.   Constittttional  Law,  2. 

Ex  Post  Facto  Law.    Imdictmbwt,  8. 

PERJURY. 

1.  Where,  under  the  Rev.  St.  c.  36»  s.  86,  regulating  the  returns  to  be  made 
by  the  officers  of  banks,  a  cashier  swears  that  the  return  made  by  him,  "  is, 
according  to  his  best  knowledge  and  belief,  true,"  knowing  at  the  time 
that  it  is  false,  and  takiog  the  oath  deliberately,  he  is  guilty  of  perjury,  un- 
der the  Rev.  St.  c.  128,  s.  2,     CammoniDealth  ▼.  Dunham,  519. 

3.  Under  the  Rev.  St,  c.  36,  s.  65,  the  return  of  the  cashier  must  be  founded 
on  the  books  of  the  bank,  and  must  contain  a  true  statement  of  the  con- 
dition of  the  bank,  at  the  time  of  the  making  of  the  return ;  but  if  the  re- 
turn is  substantially  true,  and  gives  a  fair  exhibit  of  the  condition  of  the 
bank  at  the  time,  though  it  may  not  be  indicated  by  the  books,  the  cashier, 
in  swearing  to  such  return,  is  not  guilty  of  perjury.    R, 

3.  The  Revised  Statutes  of  Massachusetts,  c.  128,  have  not  altered  the  offence 
of  peijury  at  the  common  law ;  and  in  every  case  of  perjury,  material- 
ity is  still  an  element  of  the  offence..    CommonweaUh  v.  Farley,  654. 

4.  Where  A  conveyed  an  estate  to  B,  which  had  been  previously  mortgaged 
to  C,  and  a  judgment  was  recovered  by  C,  under  the  mortgage,  for  the  pos- 
session of  the  estate,  and  a  petition  for  a  review  was  afterwards  filed  by  B, 
setting  forth  the  discovery  of  new  evidence,  showing  a  technical  payment 
of  the  debt  secured  by  the  mortgage,  and  A  testified,  at  the  hearing  of  the 
petition,  that  he  notified  B,  at  the  time  of  soch  conveyance,  of  the  exist- 
ence of  the  mortgage ;  and  A  was  afterwards  indicted  for  perjury  in  ao 
testifying,  and  a  motion  was  made,  before  plea,  to  quash  the  indictment, 
by  reason  of  the  immateriality  of  such  evidence  to  the  main  issue  at  the 
hearing;  it  was  hdd,  that  such  evidence  was  pertinent,  if  not  material, 
and  the  motion  was  denied.    Ih, 

See  Specification.    Evidenck,  21,  22,  25,  26,  27,  28, 29.    Indictment,  1. 

Witness,  9,  10. 

PETITION  FOR  REVIEW. 
See  Perjury,  4.    Witness,  9. 

PLEADING. 
See  Misnomer.  Previous  Acquittal.  Previous  Conviction.  Nuxsavcs. 
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A  plea  of  not  guilty  to  a  libel  for  the  forfeiture  of  gunpowder,  under  the 
act  of  1833,  c.  151,  by  the  claimant  in  whose  possession  the  gunpowder 
was  found,  puts  the  truth  of  the  libel  at  issae,  both  as  to  the  liability  of 
the  gunpowder  to  forfeiture,  and  as  to  the  guilt  of  the  claimant.  Bami- 
coat  V.  Gunpowder  f  596. 

PREVIOUS  ACQUITTAL. 

Where  a  party  relies  on  the  plea  of  a  former  acquittal,  it  must  appear  from 
the  records,  that  the  offences  were  one  and  the  same  ;  and  that  it  was  de- 
scribed in  the  first  indictment,  so  that  judgment  could  have  been  rendered 
on  it,  upon  conviction  of  the  defendant.     Commonwealth  v.  Goodenough^ 

132. 

PREVIOUS  CONVICTION. 

A  plea  of  previous  conviction  cannot  be  sustained,  unless  it  appear  that 

under  the  first  indictment  or  complaint,  the  real  merits  could  have  been 

tried,  and  the  defendant  was  actually  in  jeopardy.     Commonwealth  v. 

Curtis,  202. 

See  Jurisdiction,  3. 

PREVIOUS  INDICTMENT. 

It  is  no  sufficient  bar  to  an  indictment,  that  the  defendant  has  been  arraigned 
at  a  previous  term  for  the  same  offence,  and  that  the  former  indictment  is 
still  pending ;  but  the  prosecuting  officer  must  elect  on  which  of  the  in- 
dictments he  will  proceed  to  trial.     Commonwealth  v.  Dunham,  513. 

PRINCIPAL. 
See  Accessary.     Duelling. 

PROSECUTING  OFFICER. 

Where,  upon  the  trial  of  an  indictment  for  selling  lottery  tickets,  certain 
witnesses  for  the  commonwealth  presented  an  affidavit  to  the  court,  set- 
ting forth  that  they  believed  that  indictments  for  selling  lottery  tickets  had 
been  returned  against  them,  but  that,  to  their  knowledge,  no  process  had 
been  issued  upon  them,  and  that  it  was  necessary  that  they  should  inspect 
these  indictments,  that  they  might  be  better  advised  of  their  duty  as  wit- 
nesses in  the  case  on  trial ;  it  was  held,  that  the  delay  in  the  issuing  of 
process,  in  such  cases,  was  within  the  sound  discretion  of  the  public  pro- 
secutor; that  unless  the  contrary  was  shown,  the  court  would  presume 
that  he  deemed  the  delay  necessary ;  and  that  the  indictments  should  not 
be  open  to  inspection.     Commonwealth  v.  Braynard,  146. 

See  Buildings,  2.    New  Trial,  4.    Previous  Indictment.    Sentence. 

Specification. 


RECOGNIZANCE. 
See  Sentence. 
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RECORD. 

See  EVIDENCE,  10,  35,  27.    Forgery,  7.    Pretious  Acquittal. 

RIOT. 

On  the  trial  of  persons  indicted  for  a  riot,  a  count  of  the  indietment  setting 
forth  that  they  with  others  riotously  assembled,  to  the  disturbance  of  the 
public  peace,  and  then  riotously  began  to  pull  down  a  certain  dwelling- 
house,  was  held  to  be  sufficient,  although  it  did  not  state  the  unlawful  act 
which  they  assembled  to  commit.     Commonwealth  y,  Jenkins,  118. 

See  Jurisdiction,  4. 

SEALS. 
See  Evidence,  11. 

SENTENCE. 

Where  a  defendant  pleaded  guilty  to  an  indictment,  and  the  prosecuting  offi- 
cer did  not  move  for  sentence,  but  laid  the  indictment  on  file,  and  the  de- 
fendant was  permitted  to  go  at  large,  on  a  recognizance  to  appear  when 
sent  for ;  and  at  a  future  day,  afler  several  intervening  terms  of  the  court, 
the  prosecuting  officer  moved  for  sentence  :  it  was  held,  that  the  indict- 
ment was  still  in  force  ;  and  that  the  defendant  was  rightly  sentenced 
upon  her  plea.     Commonwealth  v.  Chase,  267. 

See  Verdict,  1,  2. 

SHERIFF. 
See  OrprcER.     Attachment.    Extortion.     Evidence,  17. 

SHOP-BREAKING. 
See  Evidence,  19. 

SIDEWALK. 
See  By-laws,  3,  4.     Way. 

SOUTH  BOSTON. 
See  By-laws,  4. 

SPECIFICATION. 

Where  an  indictment  for  perjury,  in  swearing  to  a  false  return  of  the  condi- 
tion of  a  bank,  charged,  generally,  that  the  return  was  false  ;  it  was  held^ 
that  the  county  attorney  was  not  bound  to  specify  in  what  particulars  he 
expected  to  prove  the  return  to  be  false.    Commonwealth  v.  Dunham,  519. 

See  Libel,  18. 

STREETS. 
See  Way. 


I 


INDEX.  781 

VARIANCE. 

1.  Where,  in  an  indictment  for  libel,  one  count  set  forth  the  publication  of  a 
libel,  "in  the  following  false,  scandalous  and  defamatory  words ;"  the 
omission,  in  the  recital  following,  of  the  word  **  evening,"  after  the  word 
"  Tuesday,"  which  occurred  in  the  original  publication,  was  hM  to  be  a 
fatal  variance.     Commonwealth  v.  Buckingham,  29. 

d.  The  omission  of  the  final  e  in  the  word  *'  Keene,^^  in  an  indictment,  is  not 
a  fatal  variance.     Commonwealth  v.  RUey,  07. 

See  Evidence,  25,  26,  28.    Extortion,  6. 

TAX. 

See  Bt-laws,  2,  3. 

VERDICT. 

1.  Where,  in  the  trial  of  an  indictment  for  the  foigery  of  a  receipt  and  dis- 
charge for  rent,  by  the  altering  of  10  dollars  to  100,  and  by  adding  after 
the  word  "  rent "  the  words  '*  for  one  year  from  date,"  the  jury  returned 
that  the  defendant  was  guilty  of  fraudulently  obtaining  a  receipt  for  one 
hundred  dollars,  for  which  he  paid  only  ten  dollars,  and  that  the  words 
"  firom  date  "  had  been  added  to  the  same  ;  it  was  heid,  that  such  verdict 
did  not  justify  a  sentence,  and  that  a  new  trial  should  be  granted.  Com- 
monwealth V.  Canfield,  510. 

2.  Held  also,  that  although  such  verdict  was  amended,  by  consent  of  parties, 
by  adding  that  the  jury  submitted  to  the  court,  whether  the  facts  returned 
constituted  a  crime  in  law, —  their  verdict  to  be  rendered  according  to 
such  decision, — such  consent  did  not  justify  a  sentence,    lb, 

3.  Where,  on  an  indictment  for  a  libel,  the  jury  returned  a  special  verdict, 
that  the  defendant  did  publish,  &c.,  and  that  he  did  the  same  without 
malice,  but  with  no  justifiable  motive  ;  it  was  hdd  that  this  could  not  be 
considered  as  a  verdict  either  of  guUty  or  not  guUty,  and  that  a  new  trial 
must  be  ordered.     Commonwealth  v.  Guild,  329. 

4.  Where,  in  the  trial  of  an  indictment  for  obtaining  goods  by  false  pre- 
tences, the  jury  returned  "  that  the  prisoner  was  guilty  of  unlawfully  and 
fraudulently  obtaining  goods  under  false  pretences,"  and  the  foreman 
stated  that  the  jury  could  not  agree  on  the  fact  of  the  intent ;  the  court 
ordered  a  new  trial.     Commonwealth  v.  Mooar,  410. 

See  Nolle  Prosequi.    Gunpowder,  4. 

VOIRE  DIRE. 
See  Witness. 

VOTING  AND  VOTERS. 

1.  Under  the  act  of  1813,  c.  68,  against  illegal  voting,  a  person,  to  oome 
within  the  statute,  must  know,  at  the  time  of  his  voting,  that  he  is  not  a 
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qualified  voter,  and  that  he  is  doing,  or  attempting  to  do  an  unlawfnl  act. 
CommonweaUh  v.  Aglar,  412. 
3.  To  constitute  a  -wilfVil  aider  and  abetter  in  such  an  offence  under  the  act^ 
he  must  know  at  the  time,  that  the  principal  was  an  unqualified  voter,  and 
had  no  right  to  vote ;  and  with  such  knowledge,  he  must  have  said  or 
done  something  designed  and  calculated  to  encourage  him  to  vote,    lb, 

3.  If  a  foreigner  honestly  believes,  at  the  time  of  voting,  that  he  has  a  right 
to  vote,  it  is  not  a  wilful  act  within  the  statute.    lb. 

4.  So,  if  the  aider  and  abettor  honestly  believes  that  the  foreigner  had  a 
right  to  vote,  he  is  entitled  to  an  acquittal.    lb. 

5.  Although  the  name  of  an  unqualified  person  may  be  borne  on  the  list  by 
mistake,  it  will  not  authorize  him  to  vote.     lb. 

0.  The  name  on  the  list  will  justify  the  inspectors  to  receive  his  vote.  But 
if  they  refuse  to  receive  the  vote  of  an  unqualified  person,  although  it  is 
borne  on  the  list,  it  would  be  no  injury  to  him,  nor  just  ground  of  com- 
plaint,    lb, 

7.  Where  one  votes  at  an  election,  whose  name  is  upon  the  list  of  voters, 
when  he  is  not  legally  qualified  to  vote,  it  is  a  question  of  fact  for  the  jary, 
whether  he  conunitted  the  offence  wilfully.  CommonweaUh  v.  Wallace^ 
592. 

See  Mayor  and  Aldebhen.    Evidence,  8,  9, 10,  24. 

WAY. 

1.  The  statute  of  1833,  c.  128,  empowering  the  surveyors  of  highways  in 
the  city  of  Boston  to  regulate  the  width  and  height  of  sidewalks,  repealed 
no  prior  statute.     Commonwealth  v.  Goddard,  420. 

2.  The  statutes  of  1786,  c.  81,  and  1796,  c.  58,  (Rev.  St.  c.25,)  relating  to 
highways,  do  not  apply  to  the  city  of  Boston,    lb. 

See  Bt-Laws,  3,  4,  5. 

WHARF. 
See  Nuisance. 

WITNESS. 

1.  If  an  objection  is  taken  to  a  witness  on  account  of  his  religions  sentiments, 
such  sentiments  should  be  proved  by  other  witnesses.  Commonwealth  v. 
Batchelder^  191. 

2.  A  person  believing  in  the  being  of  God,  and  in  his  attributes,  as  a  right- 
eons  avenger  of  wickedness,  and  in  the  existence  of  a  future  state,  is  com- 
petent to  be  sworn  as  a  witness,    lb. 

3.  Where,  upon  objection  to  a  witness  for  defect  of  religious  faith,  he  stated 
at  first  that  he  believed  in  a  God ;  and  afterwards  that  he  did  not  consider 
an  oath  more  binding  upon  his  conscience  than  a  simple  promise,  that  he 
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attached  no  religious  obligation  or  sanctity  to  an  oath,  and  that  he  had  no 
idea  of  a  God  who  knows  the  secrets  of  all  hearts,  and  who  rewards  and 
punishes  men  according  to  their  condact ;  such  witness  was  held  to  be 
incompetent.     Commonwecdthy,  Barnard,  A31, 

4.  Afler  the  incompetency  of  a  witness,  on  account  of  a  defect  of  religious 
belief,  has  been  established  by  testimony,  he  cannot  be  sworn  upon  the 
voire  dire  to  restore  his  competency  by  his  own  declarations.  Common- 
wealth  y.  Wyman,  432. 

5.  Upon  the  trial  of  an  indictment  for  forging  and  uttering  a  counterfeit 
bank-bill,  the  cashier  of  the  bank,  from  which  such  bill  purported  to  be 
issued,  was  Jteld  to  be  a  competent  witness  to  the  forgery.  Commonwealth 
T.  Read,  180. 

6.  Where  an  officer  would  be  liable,  as  a  trespasser,  for  arresting  a  prisoner, 
if  arrested  wrongfully,  the  objection  to  the  officer  as  a  witness,  on  the  trial 
of  the  prisoner,  goes  only  to  his  credibility,  and  not  to  his  competency. 
Commonwealth  v.  Merrill,  1. 

7.  Where,  in  the  trial  of  an  indictment  for  forgery,  a  paper  was  handed  to  a 
witness,  with  all  the  writing  but  the  signature  concealed,  and  the  witness 
asked  whether  the  signature  was  his  ;  it  was  held,  that  the  witness  was 
not  bound  to  answer,  without  first  seeing  the  contents  of  the  paper.  Com- 
mofiwealth  ▼.  Whitney,  588. 

8.  A  jury  may  conyict  on  the  evidence  of  an  accomplice  alone,  if  they  give 
full  credit  to  it ;  but  it  is  most  proper  to  acquit,  where  the  testimony  of 
the  accomplice  is  not  corroborated  in  material  circumstances.  Common- 
wealth V.  Grant,  438. 

9.  Where  A  conveyed  an  estate  to  a  manufacturing  company,  which  had  been 
previously  mortgaged  to  C,  and  a  judgment  was  recovered  by  C,  under  the 
mortgage,  for  the  possession  of  the  estate,  and  a  petition  for  a  review  was 
afterwards  filed  by  the  company,  at  the  hearing  of  which,  A  testified,  that 
he  notified  the  company,  at  the  time  of  such  conveyance,  of  the  existence 
of  the  mortgage,  and  was  afterwards  indicted  for  perjury  in  giving  such 
testimony,  and  upon  his  trial,  when  the  debt  which  was  secured  by  the 
mortgage,  was  still  unpaid  by  the  company,  a  stockholder  of  the  company, 
who  had  been  instrumental  in  procuring  the  indictment  against  A,  was 
oflTered  as  a  witness ;  it  was  held,  that  the  interest  of  such  witness  went  to 
his  credibility,  and  not  to  his  competency.    Commonwealth  y.  Farley,  654. 

10.  In  the  trial  of  an  indictment  for  peijnry,  in  testimony  given  in  court,  a 
witness  who  heard  all  but  a  small  portion  of  such  testimony,  was  held  to 
be  competent.    lb. 

11.  It  is  the  province  of  the  court  to  judge  whether  a  direct  answer  to  a 
question  may  tend  to  criminate  a  witness.  Commonwealth  v.  Braynard, 
146. 

See  Nbw  Tbzal,  3. 


EBKATA. 

On  pags  19,  tot  IS9S  tead  1S23. 

"      "      8S,  nale,  lAer  "omndtan,"  nad  qf  Out  nature 

In  iodti,  UDdsr  ConttUvtUmid  Law,  read  i  "  The  GAh  seclioa  of  Ibe  act  of  1S3 

c.  S8,  which  FDiicti  that  id  cscn  of  n  compliiDt  for  fut  diiring  in  the  itTCeta  at  tb 

city  of  Boston,  it  ■hall  not  be  nscenary  to  aet  foith  the  bf -law  in  the  isdictmeDt,  ia  ni 

in  TiolnlioBof  the  aixthatticleaf  thebillof  ri^ta.   QmunstnMoUA  t.  tforcmter,  too. 
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